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DEC r g LON Ss 


THE PUBLIC LANDS. 


‘HOMESTEAD APPLICATION —SUCCESSFUL CONTESTANT. 


WRIGHT vO GoopE. 


When a homestead applicant contests an entry “-suecessfull y, on the ground of prior 
settlement, he is entitled to the statutory period of three months from date of 


settlement in which to make entry; and in the computation of this period, the | 


time between his original application to enter, and the, date of aeee notice of 
cancellation, should be excluded. 

Notice of can collation to the successful sontestanes in such case, by registered letter, 
is not effective if it fails to reach said contestant, and such failure i is not due to. 
any negligence on his part. : | 


Secretary Bliss to the Commissioner of the General Land Office, a anuary 
CW. ¥. D.) - | 6,1898. ~° (C. J. G.) | 


The ieonudl in this case is as follows: On November 3, 1893, Thomas 
Jabezanka made homestead entry No. 3257 for the Sw. + of Sec. be be? 
27 N., R. 1 W., Perry land district, Oklahoma. 

On October 31, 1893, the local office received by mail an sSolieation 
for said land from Samuel Wright, alleging that he had been a bona fit 
settler thereon since October 7, 1893. _ | 

On November 22, 1893, the incal office rejected Wricht’s application 
for conflict with home tad entry No. 3257 aforesaid. In accordance > 
‘with instructions received from your office for the disposition of appli- 
cations received by mail and those presented in- person, homestead 
entry No. 3257 had been made of record by the local once before 
Wright’s application was reached in regular order. : 

On January 5, 1894, Wright filed affidavit of contest against said 
entry wherein he alleged his prior settlement and abandonment on the 
part of J abezanka, and on January 25, toe he filed an appen from the 
rejection of his application. 

In passing upon said appeal your office, on | September | 25, 1894, con- 
cluded as follows: — 


The order for action on Mr. Wright’s application was in aboordante with the i in- . 
structions laid down i in letter C of October 14, 1893, case of George W. Randall, and 
your decision rej jecting his application for conflict with homestead entry 3257, would | 
_ have been proper, had there been no evidence of settlement. In an affidavit, how- 
ever, accompanying his application and which was executed October 28, 1893, before 
the probate judge of county K, Oklahoma. Territory, Mr a alleges" “That he 
is at this time a bona fide a on the tract. a_i 
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As eal alleged settismant a isantse the entry of J asraibay who does not allege 


. settlement, you should. have ordered a hearing under the rule laid down in the de- 


cision in the case of Todd v. Tait, 15 L. D.,379. The same end will be gained, how- 
ever, by proeeeding with the contest as would: be reached by a-hearing ordered by 
this office, and yon will therefore peed with the contest in accordance with the 
Rules of Practice. : 
A hearing was duly had at w ‘hich J abezanka made default, and upon 
the evidence submitted by Wright the local office: cocoon the 
cancellation of the entry and that Wright be allowed to make entry. 
On July 1, 1896, your office canceled Jabezanka’s entry, and on Sep- 
tember 16, 1896, the local office notified Wright by registered mail ad- _ 


dressed es Black well, Oklahoma, of the cancellation of said entry and _ 


_ that he could apply to enter within thirty days. ‘The letter contailing - 
the notification was returned ‘uncalled for. 
On February 2, 1897, the local office gave to the attorneys of Wright 


| personal notice in ebne of the cancellation of the entry and bis right 


_ to enter. On the same day Caleb Goode filed homestead application __ 

for the land in question, which was. euapended to await the action of 
Wright. | a 

~ . On March 8, 1897, the local office jeoaived: by wail the homestead 


. application of Wright, dated March 6, 1897. Accompanying the said 


application was an affidavit to the effect that on or about February © 


oe 1, 1897, Wright was taken sick with asthma and was confined to his . 


bed nearly all the time up to the date of his affidavit. _ 
-“ The local office rejected Wright’s application to enter because the 
time granted him within which to act had expired, and because of the 
intervening adverse claim of Goode. | 
~ On March 10, 1897, the local office placed Goode’s application. of 
record as No. 9028, 

- On April 7, 1897, , Wright aes iise from the praetor of his aopllen: . 
| tion, and on June 7 » 1897, your oifice affirmed the decision of the local — 


- office. 


A Airthes appeal by Wright brings the case to this Daparsnone ne | 


appellant basing his allegations upon the provisions of section two of | 


the act of May. 14,1880 (21 Stat., 140). There seems to have been a 
misconception of Wright’s true tatan: In view of the showing herein . 
made his case is properly adjudicated under the provisions of section 
three of said act.. The only question involved is as to whether he 
applied to enter within three months from the date of his settlement. 
In computing this time the period between the date of his settlement 
and his application of October 31, 1893, and the period between the 
date of legal notice of cancellation of the contested entry and his appli- 


cation of March 8, 1897, must’ be charged against him; or, what is the — 


same thing, the time between his application of October 31, 1893, and 

the date of legal notice of cancellation, should be excel nuded. This 

— necessarily involves the question as to whether the notice of September 
16, 1896, mailed-to him at Blackwell, constituted legal notice. - 

. Your office holds that the notice mailed to ‘Wright, on Senate 16, 
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| 1896, by registered letter, the same being properly addressed to him at 


his post-office of record, was in itself a complete notice. According ~ 


to this holding more than three months had elapsed before Wright 
applied to enter. Bunt in the case of John P. Drake (11 L. D. » O74), 
cited in your office decision, it was held (syllabus): : 
Notice of a decision by mail, whether by registered or unregister ed letter, will not- 
bind the party to be served if such notice fails to reach him; ‘but the fe inne to thus 
. Teceive notice can not be set up by one whose own laches tae prevented service in 
the manner prescribed. | 
_ Wright states in a 4 corroborated affidavit that during the months of | 
- September, October, November and December, 1896, and January and 


_. February, 1897, he or some member of his family asked about three. 


- times a week for mail at the Blackwell post-office, and that they were 
- néver informed or received notice of the registered letter in question. 
The postmaster at Blackwell states that Wright gets his mail through 
the general delivery and that said Wright never refused to take same 
from him. The assistant postmaster is nnable to say whether he ever 
delivered to Wright the notice as to said registered letter. | 

Following in the line of the above cited decision this Department is 
of opinion that it does not appear in the case at. bar that the failure to 
receive the notice of September 16, 1896, which was seut by registered . 
letter, was due to the negligence or laches of Wright or his attorneys. 
“Hence time did not run against him until he was duly notified. The . 
first legal notice, therefore, received by Wright, of the cancellation of 
the entry,.was that given to his attorneys on February 2, 1897. He 
applied to enter on March 8, 1897, which was within three months from 
the date of his settlement, computing the time.as hereinbefore set out. | 
By his contest Wright was shown to have been the first settler, and he 
has continuously kept up his residence and improvements to the present 
time. The homestead entry of Goode, therefore, made in the presence 
of such prior adverse settlement ri ight, must be canceled. 

Your office decision is hereby reversed, Goode’s entry will be can- 
celed, and unless there are other reasons than those appearing in the 
record, Wright will be allowed to perfect his application to enter. 


_ REPAYMENT—PRE-EMPTION ENTRY. 
BpDWARD H. ‘SANFORD. 


The right to repayment does not exist where the entry is properly allowed on the 
proofs presented, but is subsequently canceled on the ascertainment that it was 
-, procured on the false and misleading representations of the entryman. ; 


_ Seeretary Bliss to the Commissioner of the General Land Office, janie 
(W.V.D.) | _ 6, 1898. a. (C.J. G.) 


. It appears from the record in. this case that on January 9, 1894, 
Edward H. Sanford made pre-emption cash entry for the NE. 4 of See, 
33, T. 123 N., R. 66 W., Aberdeen land district, South Dakota. 
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. In the final proof, upon which the entry was allowed, the witnesses. 
testified that the entryman settled on the above described tract May 
14, 1883, and that his residence was thereafter continuous. The entry- 
ripe affidavit was to the same effect, except he States that his resi-— 
dence was continuous “so far as possible, oo 
Upon the report ofa special agent a hearing was sheen dently ordered 
in said case, and upon the evidence adduced at said hearing the local 
office found that the entryman had never established and maintained 
his residence in compliance with law. _ | | 
The entryman appealed to your office where Hie decision of the local | 
office was affirmed, it being held “that the entrymau’s final proof was 
false and fraudulent, and that he attempted to secure title to the tract 
in question by an evasion of the pre-emption laws.” Upon further 


appeal the Department affirmed the judgment of your office, and | the _- 


entry was finally canceled. 

The entryman has now appealed from your office decision of Wedeihes 
19, 1895, which denies his application for repayment of the purchase 
money paid by him on his pre-emption cash entry on the ground that 
“the law governing the return of puncieee mousy does not apply to 
cases of this character.” 

It is argued in said appeal, sabsimnually, that the satepante final 
| proof was not false and fraudulent, he having stated the facts as they 
really existed; that he should not be held responsible for failure to 
submit a detailed statement of the nature and extent of his residence, 
he having stated that it was continuous “so far as possible;” that under 
the circumstances the local office should have asked for a detailed state- 
ment of the character of the residence claimed. . That the conclusion 
of the Department, as to want of residence, having been based almost 
exclusively on his testimony at the hearing, is evidence of his honesty 
and good faith; that having concededly acted 1 in good ae his is a case 
where repayment may properly be made. | 

The second section of the act of June 16, 1880 (24 Stat., 287) author- 
izes repayment only where the entry has pear canceled for. conflict, 
or where, from any cause, the entry has been erroneously allowed and 
cannot be confirmed.” It is plain that the entry in question was not | 
“canceled for conflict.” The definition of the phrase “erroneously 
allowed,” as given in the general circular issued by the Land Office i 18 | 
as follows: | 
If the records of the Land Office or the snails aed should show that the 
entry ought not to be permitted, and yet it were permitted, then it would. be 
‘erroneously allowed.” But ifthe tract of land were subject to entry, and the 
proofs showed a compliance with law, and the entry should be canceled because 
the proofs were shown to be false, it could not be held that the entry was “erron- — 
eously allowed; ” and i in such ease repayment would not be authorized. 
| The land in question was subject to entry, and it cannot be gainsaid 
. that the entryman’s proofs showed a compliance with law. Under 

these circumstances it Was proper for ue local officers to allow the’ 
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entry; in fact they would have erred if they had not allowed it. As 
wag said in the case of George A. Stone (25 L, D,, 111, on review): 
It was not error for the local officers to devolve upon the entrymen the risk inci- 


dent to any material falsity in his proofs. It does not lie in his month to reproach 
them for accepting his representations as true and acting thereon. | 


The subsequent proceedings had on the special agent’s report, aaa | 
which resulted in the cancellation of the entry, showed conclusively 
that said entry was procured upon the false and misleading represen- 
tations of the entryman, and not that the entry had been erroneously 
allowed. These proceedings demonstrated that the entryman had not. 
established and maintained continnous residence, while it was to be 
inferred from his proof that he had. The entry might have been con- 
firmed but for the laches of.the entryman, which were not made to 
appear in his proofs. The fact that there was no error in the allow- — 
ance of the entry, which is the exclusive act of the government, is the — 
true test in determining whether repayment should be made. It being 
apparent that the entry was not thus erroneously allowed the statute 
does not authorize repayment. _ oe eG 

Your office decision 1s accordingly affirmed. 


v 


PaciFic Coast MARBLE Co. v. NORTHERN Paciric BR. R. Co, BT AL. | 


Motion for review of departmental decision of September 9, 1897, 25 
L, D., 233, denied by Secretary Bliss, January 4, 1897. | 


SWAMP LAND—ACTS OF MARCH 2, 1849, AND SEPTEMBER 28, 1850. 
STATE OF LOUISIANA (ON REVIEW). 


The act of Séptember 28, 1850, removed the restrictions and exceptions in the grant 

' of swamp lands made to the State of Louisiana by the act of March 2, 1849, and. 
vested the title in said State to all the swamp and overflowed lauds which ° 
Temained unsold at the passage of said act of 1850, and it therefore follows that _ | 
said State is entitled to the benefit of the indemnity provisions of the acts of 1855, . 
and. 1857. 

The field notes of survey. having been accepted by the State as the. pasis- of the | 
adjustment of the swamp grant, the character of land for which the State 
_ asks indemnity may be determined thereby, except where a direct issue is made, ° 
in which case an investigation may be ordered and the character of the land 
determined on the evidence so submitted. 

The decision of March 15, 1697, 24 L. D., 231, recalled and vacated. 


| Secretary Bliss to the Commissioner of the General Land Office, aaa 
(W.V.D) «6, 1898. | s (EF. LC.) - 


- The State of Louisiana has filed a motion for review of the decision 
of the Department of Mareh 15, 1897, (24 L. D., 231) holding that the 
act of September 28, FeOy, granting aca lands. to the several States 
¢ 
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. has no 0 application to said State aad that ther efore it. is not entitled to 
the indemnity provisions made by the act of March 2, 1855. 

The decision complained of was rendered upon Higappeal of the State - 
from the action of your office rejecting the application for indemnity 


under the acts of March 2, 1855, (10 Stat., 634) and March 3, 1857, (11. 


Stat., 251). for swamp lands sold by the government after the grants 
_ made by the acts of March 2, 1849, (9 Stat., 352), and September 28, 
. 1850, (9-Stat. , 519) and. prior, " said acts of March 2, 1); and Mareh | 
3, “1857. 


Your office rejected ee bE pciecione: solely 1 upon ‘the ee that ‘ - 


the only evidence submitted by the State as to the swalpy character 
of the land for which indemnity was asked, was the certificate of the 
State agent stating that on examination of the field notes of survey, 
~ the lands appear to have been swamp land. You refused to make an 
-examiuation of said lists to ascertain whether the field notes of survey 
showed said lands to be swamp and overflowed at the date of the grants 
for the reason. that the sale of said lands by the government -raised a 
presumption against the swampy character of the land at the date of 
the grant, and that indemnity would not be allowed except upon 
clearest proof that the lands were swamp and. overflowed at the date 
of the grant which you rece to be show n. by the testimony of two - 
disinterested. witnesses. 
While the Department in passing upon this appeal heid that there 
was no sufficient proof offered by the agent of the State in support of 
the swampy character of the lands it also held that. the swampy char- — 
acter or condition of the land forming the basis for indemnity should 
be shown iu the same way and by evidence of the same character as - 
was required to entitle the State to Jands under its grant.: But in 
considering all the legislation relative to the grauts of swamp lands to 
this State, and of the several acts granting swamp land indemnity, it 
was determined that as the United States had granted, in contempla- 
tion of law, all the swamp lands in Louisiana by the act of 1849, there 
was no swamp land in the State subject to the act of 1850, when that 
act was passed, and as the latter act did not apply to the State of 


Louisiana, it was therefore not eubtuied to the oy eae by’ 


the acts of 1855 and. 1857. 
Upon this ground the action of your office > rejecting the application | 
| of the State was affirmed. 

‘It is urged by counsel for the Siaeet in. the aepamnene of this ‘motion 
that the right of the State of Louisiana to the benefit of the act of Sep- 
tember 28, 1830, has. received judicial. and. legislative recognition by 


the supreme court in the cases of Martin v, Marks, 97 U.S., 345; Lou- 


 isiana v. United States 123 U.S.,32; Louisiana v. United States 127, 
— U.S., 182, and by the act of Congress of March 2, 1889, (25 Stat. 877), 
inert ag ‘the “Gay act,” which was not called to the attention of the 
| Department when the decision of March 15, 1897, was rendered. | 
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The case of Martin V. Marks was an action in the nature of eject- - 
ment brought by Marks who claimed title under the State of Louisiana, 
of lands that had been listed to said State as inuring to it under the : 
act of September 28, 1850, against Martin who relied on a patent from 
from the United States, dated May 20, 1873. The question at issue was 
whether the land so listed was counenied by the act of March 3, 1857, | 
‘The court in stating the case said: | | 
This was an action in the nature of ejectment, brought by Marks, the ‘plaintiff 
_ below, who asserted title under the swamp land act of Sept. 28,-1850, and the earlier. 
act of March 2, 1849, in regard to the same class of lands in the State of Louisiana. 
The defendant relied on a patent from the United States, dated May 20, 1878. The 
evidence of plaintiff’s title under the act of 1850, which is all we shall now consider, 


dis as follows: 
a ‘NORTH- WESTERN DISTRICT, La, 


“A.—List of swamp land unfit for ideation: selected as inuring to the State of 
- Louisiana under the provisions of an act of Congress approved 28th September, 1850, 
- excepting such as are rightfully claimed or owned by individuals. ue 


It is evident that the question ag to whether the State of Louisiana 
was entitled in common with all the other States to the benefits of the . 
act of September 28, 1850, was considered by the court, because it 
assigns as the reason for the passage ‘of the act approved March 3, 
1857, the failure of the Secretary to perform the duties enjoined wpon 
him by the act of 1850, which. had become a grievance and hence the 
confirmatory, act of 1857, was passed. Upon this point the Court says: 

It seems that, seven years after the passage of the swamp land grant, this failure 
of the Secretary to. act had become a grievance, for which Congress deemed it neces- 
_ sary to provide a remedy, by the act of March 3, 1857 (11 Stat., 251), which declares 

that the selection of swamp and overflowed lands granted to the States by the act of 
1850, heretofore made aud reported to the Commissioner of the General Land Office, 
so far as the same shall remain vacant and unappropriated, and. not interfered with. | 
by an actual settlement under any existing law of the United States, be and the 
same are hereby confirmed, and shall be oe oved and patented to the States in con- 
formity.to the provisions of said act. 

The case of United States v. Ligtisianar 123 U.S., 32, was an action 
brought by the State against the United States in the Court of Claims. 
_ to- recover on two demands, one arising under the act: of Congress of 

_ February 20, 1811, and the other under the acts of September 28, 1859, 
and March 2, 1855, Referring to: this claim the court says: 


The second of these demands arises upon the act of Congress of September 28, 


1850, 9 Stat., 519, c. 84, “to enable the State of Arkansas and other States to reclaim 


the swamp inade within their limits,” and the act of March 2, 1855, 10 Stat., 634, c. 

147, ‘for the relief of purchasers and locators of swamp and overflowed lands.” The 
act of September 28, 1850, granted to the States then in the Union ajl the swamp and 
overflowed lands, made unfit thereby for cultivation, within their limits which at. 
the time. remained unsold. The second section made it the duty of the. Secretary of 
the Interior, as soon as practicable. after the passage of the act, to prepare a list of 
the lands described and transmit the same to the governor of the State, and at his — 
request to cause a patent to be issued therefor. It would seem that this duty was. 

not discharged and, notwithstanding the :-grant was one in praesenti, many of the 
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lands falling within the designation of swamp aan overflowed lands were ‘sold. to | 
other parties by the United States. The act of March 2, 1855, was designed to cor- 
 gect, among other things, the wrong thus done to the State; it provided that, upon 

due proof of such sales, by the authoriaed agent of the State, before the Commis- 
sioner of the General Land Office, the purchase money of the lands should be paid 
over to the State. Such proof was not made, but equivalent proof was submitted to 
the Commissioner as to the character of the lands from the field notes of the sur- 
veyor general of the State. This mode of proof was. accepted by the Commissioner _ 
in other cases as early as 1850. The amount found in this way by the Commissioner 
on the 30th of June, 1885, to be due to the State from the United States, on account 
of sales of swamp lands to individuals, made prior to March 3, 1857, was $23,855.04. 
It does not appear that there was any serious contest in the Court of Claims, either 
as to the validity or the amount of these demands; but it was objected that the 
demand arising upon the acts of September 28, 1850, and of March 2, 1855, was barred 
by the statute of limitations, and that both demands were set off by the unpaid bal-- 
ance of the direct tax levied under the act of August 5, 1861, 12 Stat., 292, which was 
apportioned to the State of Louisiana. The First Comptroller of the Treasury had, 
at different times previous to the commencement of this action, admitted and certi- 
fied that-the sums claimed were due to the State on account of the five per cent net 
proceeds of sales of the public lands, and on account of sales of swamp lands within — 
the State purchased by individuals; but had directed the amounts to be credited to 
_the State on account upon the claim of the United States against her for the unpaid 
portion of the direct tax mentioned. 


See also United States v. Louisiana, 127 U.S., 182. 

The act of March 2, 1889, supra, (the Gay act) restored to the public 
domain lands that had been reserved from disposition because claimed - 
to be embraced within the lands of the Spanish private land claim, 
known as the Houmas grant. This act restored said lands to settle-— 
ment. and entry under the homestead laws, but provided: 

That the provisions of this act shall be limited to the lands claimed be actual . 
settlers for purposes of cultivation *whose titles are now incomplete, within the 
limits of the Donaldson and Scott, Daniel Clark, and Conway grants, and that after 
setting apart to each of said settlers not to exceed one hundred and sixty acres, the 
residue of the public lands within said grants shal] continue to be, as they are now, 
a part of the public domain: dnd provided further, That nothing in this act shall 
preclude the State of Louisiana from enforcing its claim to said residue of public 
. lands under the acts of Congress granting swamp lands to the several States of the 
Union. 

The language of the conte in the deticign cited, which I have quoted 
at length,-and the last proviso to the act of March 2, 1889, is a clear 
recognition of the right of the State to the benefit of the act of Septem- . 
ber 28, 1850, and sustains the former. decisions of the. Department hold- 
ing that 7 i | 
_ the act of September 28, 1850, yemoved the restrictions wad axéaniions in the grant — 
of swamp lands made to the State of Louisiana by the act of March 2, 1849, and 


vested the title in said State to all the swamp and overflowed lands which Temained 
unsold at the passage of said act of 1850. 17 L. D., 440, | | 


‘This is in harmouy with the almost unbroken line of decisions by tie 
Department, and it is, in my judgment, the true interpretation of 
| the act; for whatever aye have been the motives that induced the 


e 
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passage of the act of March. 2, 1849, or whatever may have been fies 
physical conditions existing in ea State at the passage of said act, it 
is apparent, from what has been said, that the act of September 28, 
1850, enlarged the swamp land grant so as to bring within its operation 
all lands “the greater part of which is wet and unfit for cultivation” 
and made it applicable to all the States then in the Union, and, as said 
by Attorney-General Garland in his opinion (5 L. D., 464), it 
was substantially a re-enactment of the act of March 2, 1849, so far as Louisiana 
‘ was concerned, with an extension of the grant in that act so as to include the lands 
which had been excluded by the exception in the former enactment, as to which it 
was a hew and substantive grant on the 28th of September, 1850, 1 Lester, 543; Ib., 
554; 21, D., 652; 3 L. D., 396; 5 L. D., 464; 17 L. D., 440. | 
Upon a careful examination of these several acts of Congress in the 
light of the decisions cited, the Department is satisfied that the decision 
of March 15, 1897, does niet correctly construe the act of September 28, 
1850, and that the State is entitled to the benefit of said act, and beuee 
to the indemnity provision of the acts of 1855 and 1857. Said decision 
is therefore recalled and. revoked and the decision of the Department 
of January 19, 1887, 5 L. D., 464, is reaffirmed. : 
As to what ioe: should be pcuited to show the swampy character 
of the land for which indemnity is claimed, it was said in the decision 
of March 15, 1897, that it should be shown in the same way and by - 
evidence of. the same character as was required to entitle the State to 
lands under its grant. The State of Louisiana having elected to abide 
by the field notes in the adjustment of its swamp land grant, and that 
grant having been heretofore adjusted in said State under this rule, I- 
- gan see no reason why any further proof should be deemed necessary, 
except where a direct issue is made when investigation may be ordered 
- and the character of the Jand determined upon the evidence so ) sub- 


| | mitted. 


- Inasmuch as the application of the State | was rejected by your office, 
without examination, and solely upon the ground that no proof would 
be considered by you, except the testimony of two disinterested wit- 
nesses as to the swampy character of the land, you are directed to 
examine said lists, in accordance with the instructions herein given, but 
‘in the examination of the field notes you are to be governed by the 
decision of the Department of March 25, 1887, 5 L. D,, 514, 


TIMBER LAND ENTRY—MINERAL LAND. 


CHORMICLE v, HILLER Er AL, 


A contest against a timber’ land entry, on the ground fiat it Giiiiranes land of known 
mineral character, must be determined on the conditions existing at the date of. 
the purchase, and mou: on developments subsequent thereto. 
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‘The requirement j in. the act of June 3, 1878, that a timber land applonie shall show 
that the Jand applied for contains no mining ‘improvements, contemplates 
improvements on existing mining claims. Abandoned mineral workings on land 
‘not included in any existing location. or se are no bar to a ee under . 
said: act. | 


Acting Secretary Ry yan to the diosa ones of the General Land Office, | 
CW. V. D.) oe es SOY 1898. _ : (P. J.C.) : 


‘The record shows that on June 15, 1887, S. w. Hiller applied to pur- 
chase, under the act of June 3, 1878, (20 Stats., 89) land described as — 


the NE, 4 of Sec. 4, Tp. 11 N., R. 15 W.,S. B. Mer., Los Angeles, Cali- 


fornia, land district, and after due notice, offered final proof and pur- 
chased the same September 5, 1887. There was excluded from the 
purchase miueral lot. No. 37, known as the Pine Tree Lode. The correct 


: . description of the land purchased is lots 1 and 2 and. 5.4 + of AE 4 of 


said section—the total acreage being 141.50/100 acres. | 

It appears that there was a contest filed against this entr yd anuary 
15, 1890, and a hearing ordered. The hearing was not had, however, 
and on June 8, 1895, the contest was formally dismissed by the con- 
testants. : 

On June 22, 1895, w. C. Chormicle filed a petition alleging that the 
land had been known to be mineral in character since 1856; that there 
was a group of gold quartz mines thereon known as the Pine Tree 
mines for twenty years last past; that in 1892 the petitioner purchased 
the same from the former owners; that ever since his purchase he has 
been in the actual possession of and working the same; that the 
improvements and developments thereon cost at least $100,000; that 
he does not know Hiller; that when he purchased the said mines he 
‘had no notice or knowledge of Hiller’s claim thereto or of any other 
claim; that the claim of “Hiller is a frand upon the government” for 
the reason that if he ever went upon the land, he must have seen that it 
was mining ground and that-mining had been earried on there for a 
great many years. It was prayed that a patent be not issued to Hiller 
and that'a hearing be granted. 

_ By letter of July 25, 1895, your office ordered that the petitioner be 
given sixty days within which to apply for a hearing on the charges. 

The local officers ordered a hearing ; 
- with a view to the. cancellation of said entr y, contestant alleging that said land - is 


miveral land and that he is the owner of valnable mines situated. thereon, and . has 
mage valuable improvements. and extensive explorations thereon. 


The Sum mit Lime Company, the California Lime Company and J een 


Moffatt on showing that they were the transferees of Hiller were : oy 


allowed to enter their.appearance and defend. 
On consideration of the evidence the local officers, referring to the 


-- mineral locations under which the protestant claims, held: 


7 Thése several mines are spoken of by. the various witnesses as the “Pine Tree 
Group,” and the ones on the land in question ale’. 6 6s all owned by contestant, . 
and were bought or eects by him: about three years after Hiller had made his 
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entr y. ‘These claims were sly saipeutions of former ones, located: prior to Hiller’ 2 
entry; and it is contended by counsel for contestant that Hiller must have known © 
of the existence of mineral thereon,. that the land had been worked as miner ral Jand, . 
and therefore was put upon inquiry.. 

We think it fair however to conclude from all the festiniong that these diaims 
were not used, if not actually abandoned at that time; and thus, even if the then 
existing conditions were decisive of the matter, it is not proved that Hiller’s entry 
was fraudulent. Wetunderstand, however, that as to the character of the land it is 
a question of present fact and we find, after carefully reading all the testimony that 
the whole area claiined by contestant on said NE. } of Sec. 4, is. mineral land and 
chiefly valnable as such, 

We, therefore, recommend that the land inéladed within the lines of the claim 
as above recommended be segregated as mineral land and that the entry of Hiller 
remain intact as to the balance. 


On appeal, your office found that the land included within the min- 
ing locations named was known mineral land in character at the date 
of the timber entry, and affirmed the decision of the local officers with 
the statement that the known character of. ti 1e land at the date of the 
timber entry and not its known character at the date of the hearing, 
was the controlling question in issue. In discussing the quennor 
involved, your office said: —_ | 


It appears from tlie evidence that one of the locations on said quarter section. 
made prior to 1887, was abandoned on account of a disagr eement or falling out of 
_ the owners, another because of the difficulty and expense of obtaining motive 
' power for a mill at that time, and others tor lack of means to prosecute the work, 
so that it is not at all fair to conclude that land was not knowm to be mineral . 
in character simply because it was not then being worked for mineral. . 

On the contrary I am of the opinion that in every instance where it appears from 
the evidence that a location was made, and that such an amount of development 
_ work was performed prior to the entry of Hiller as disclosed a vein of quartz of such 
character as would justify a reasonably prudent person in the expenditure of his 

time and meaus in the effort to work the same as a mining property, the ground 
covered. by such location must have heen and was kuown to be mineral i in character . 
at date of the sale to Hiller. 


- From your office decision the eptryman has. appealed, assi guing error 
as follows: 


First. The Commitasionse erred in deciding that the testimony showed that the 
land covered by the Oregon, Utah, Bunkerhill, Nevada, and California, mineral 
claims, or either of them, was known to be mineral Jand, at the time Hiller made 
his timber land entry, September 5th, 1887. 

Secondly. The Commissioner erred in holding that the mere fact that the land 
was being prospected for minerals at the time Hiller made his entry, was conclusive 
evidence that the land was in fact known to be mineral at that time, in the absence 
of proof that any valuable deposits of nLineral had. then been discovered in the 
prospect holes. 

Thirdly. The Commissioner erred in reversing the decision of the register and 
. recelvor, wherein they found that Hiller did not know when he made his entry, that 
~ the land had any value for minerals, and that his entry was not fraudulent. 
Fourthly. The Commissioner erred in not deciding from the evidence, that no 
‘mineral of value had bees: discovered on the land at the time Hiller entered it, and 

that the prospect holes alee dug, nee then been abandoned by the prospectors 
and locators. | eo | 
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. Fifthly. ‘The Commissioner erred in not dosage that the land is more valuable 
for the timber growing upon it, than itis for minerals. : 
Sixthly, The Commissioner anied in not dismissing the contest of Chormicle for 
want of proof that Hiller knew the land was mineral at.the time he made his entry. 
- The. testimony in this case is quite voluminous and is surcharged 
with an extraordinary amount of irrelevant and redundant matter, It 
would seem as if the attorneys had exhausted their ingenuity in get- 
ting in testimony that has no relevancy whatever to the issue. It is 
made extraordinarily perplexing to winnow the grain from the chaff 
because there have been almost numberless mining locations and relo-. 
cations made on the land, each under a different name, and in giving 
their testimony each witness has used the name by which he knew it 
at the time, and in many instances there is nothing to associate the 
former locations with the later ones. : 

It is doubtful if out of tie four hundred and mae seven ‘pages of — 
testimony, there are fifty pages of relevant evidence. 
It will be observed. that Chormicle in his protest does not allege any 
interest in himself in any part of the land in coutroversy prior to the 
purchase of Hiller. The averment that he did not know of Hiller’s 
entry at the time he purchased the so-called Pine Tree group is without 
force. The entry being of surveyed land was shown upon the public 


' . records. of the local office and he was char ged with notice thereof, 


- The-“Pine Tree. Group” and “Pine Tree Mines” as referred to both 


in the protest and in the testimony, are used as a sort of a general. 


| description for a great number of locations made on and in the vicinity _ 
of the land in controversy. The Pine Tree claim itself was originally 
located in 1878, and was quite extensively worked by various parties. 
As before stated, it was excluded from Hiller’s purchase, so there is no 
controversy as to the ground included therein. When Chormicle 


-_ bought. the Pine Tree claim in 1892, five years after Hiller’s purchase, 


it was known as the Compromise, aid was located as such December 
_ 24,1888, more than a year after Hiller’s purchase. The other claims: 
- which lie wholly or in part on the land in dispute are the Oregon, Cali- 
fornia, Nevada, Utah and Bunker Hill. These claims were all located 
January 1, 1891, and were transferred to Chormicle, after his purchase 
of the Compromise, Some of the land included: in these last-named 
~ Jocations had been located as mining claims as early as 1878, but these 
early locations had been abandoned or forfeited, and, apparently, 
repeatedly relocated.. The land seems to have been regarded as of 
little value, and, outside of that done upon the Compromise, but little 
systematic work was ever done that tended to develop it. It is shown 
by the district records, that in 1889 thirty-two different locations were 
made in that viciuity, none of which have the names now used. Itis 
stated by one witness that one man made seventeen locations at one - 
time that he did not intend to work, but made them for the purpose of 
selling them. This statement world seem to be verified by the facts as 
disclosed by the testimony; at least it is not shown that any work was 
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done on them with the view of inva ‘development, Prk they were 

evidently abandoned when the present locations were male. 

Jt is true there had been some work done on some of the old loca- 
tions—outside of the Compromise or Pine Tree—prior to the entry of — 

Hiller, but the testimony does not show that at the time of the entry 

_ there were upon the land any evidences of w ork then being Hon? or of 
. work recently done. . 

' The burden of proof was upon the puereeeene an this he has failed 
to sustain. 

There is no evidence that any of the foon ons other than ae Pine 
Tree, ever paid for the working thereof, and the Pine Tree is the one on 
which the improvements are located. As said by one of the witnesses 
for the protestant, the other locations “in a very great measure,” are 
_ “prospecting holes.” This same mo the Pine Tree was located 
two or three times. © 

It is claimed that Hiller’s entry was fi aidulent, for the reason that if 
he had investigated the land he would have fornd the mineral improve- | 
ments, and this would have been sufficient notice to him that it was — 
held and claimed as mineral land. Hiller complied with the require- 
ments of the law in making his entry; he filed his affidavit stating that: 
the “land is unfit for cultivation, and valuable chiefly for its timber; - 
that it is uninhabited, that it contains no mining or other i improvements, 
nor, as [ verily Galieve: any valuable deposits of gold,” etc. This state- — 
‘ment is consistent with what is shown by the testimony, or, to put it 
conversely, there is no evidence which shows that there were any mining | 
operations then being carried on or that there had been any mining 
operations of recent date such as to indicate that the land entered con- 
. tained any valuable mineral. The fact that there had been work done 
some time prior to that, and that evidence of it may have remained, did 
not of itself necessarily convey notice that the land contained valnable | 
mineral. In fact, the presence of old and apparently abandoned work- 
ings would eq ally indicate that exploration . has shown that the land 
was without valuable minerals. 

In Colorado Coal Company v. United States (123 U.S. , 307), sees 
had been issued under the pre-emption law to large tracts of land upon 
which were subsequently discovered large bodies of coal, and the gov- 
ernment sought to set aside the patents on the ground that they had 
been procured by fraud, and. among other charges was one that the 
land was not agricultural, but valuable for coal, which was known to 
exist by the parties who procured the entries to be made. 

In discussing this feature of the case, the court sald : 

We hold, therefore, that to constitute the exemption contemplated by the pre- 
emption act under the head of ‘known mines,” there should be upon the land ascer- 
tained coal deposits of such an extent and value as to make the land more valuable 
to be worked as a coal mine, under the conditions. existing at the time, than for . 


merely agricultural purposes. The circumstance that there are surface indications 
of the existence of veins of coal does not constitute a mine. It does not even. 
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prove that the land. will ever be wader any conditions sufficiently valuable on 2c- 
- count of its coal deposits to be worked as amine, <A. change i in the conditions oceur- 
Ting subsequently to the sale, whereby new discoveries are made, or by means . 
“whereof it may become profitable to work the veins. as mines, can not affect the 
title as it passed at the time of the sale. The qiestion must be determined accord- 
‘ing.to the facts in existence at the time of the sale. If upon the premises at that. 
time there were not actual “known mines” capable of being profitably worked for 
their product so as to make the land more valuable for mining than for agriculture, 
a title to them acquired under the preemption act can not be successfully assailed. 


The doctrine announeed by the. court would apply with equal force 
to land of the character involved here. This land has timber on it 
that is valuable for wood. It is not shown that it has any considerable 
timber valuable for sawing , but there is a great quantit y that may be 
* used in burning hime, for anicke purpose, it.appears, the transferees 
, have secured it, and so far as demonstrated at the time the entry was 
made, it was more valuable for that purpose than for mining. 
Discoveries made subsequent to Hiller’s purchase, can not be used 
to defeat his right tothe land. The conditions that pertained at the 
date of entry control, and not what may have “been developed since. 
(Arthur v. Karle, 21 i D., 92.) , 
At some time, prior to Hiller’s entry, there had been some work done, 
outside of the Compromise, such as sinking prospect holes, running 
drifts and short tunuvels, and these were visible at the time of the 
entry. While the statute says that applicant must show that the land 
“contains no mining or other improvements,” it is not believed that 
- Congress contemplated by this that Seervitin g in the way.of old exca-_— 
vations made with a view to mining should be construed as mining 
improvements. It is fair to assame that Congress only meant to pro- 
tect land upon which there were inining improvements upon existing 
‘inining claims—claims that were alive and subsisting at the time. 
There might be evidence of “ other improvements,” for agricultural 
purposes, for instance, but in such a state of decay as to induce rea- 
sonable belief that the tract had been abandoned.. Again, there might 
be present on land evidences of former inhabitancy, such as an old 
cabin, but if it were not occupied and appeared to have been deserted, 
this would not constitute an improvement within the meaning of the 
law. In these instances it can hardly be claimed that the land would 
not be subject to eutry if the records of the local office were clear as to 
the given tract. The same reasoning, it is thought, would apply to- 
_ abandoned mining claims, notwithstanding the presence of abandoned | 
mining improvements. If the land on which they are situated is not 
segregated by an existing location. or entry, the apyaren moule be 
justified in assuming that it is subject to entry. | 
It is quite difficult to lay down any general proposition as to what 
will give notice of mineral character, to parties seeking to. enter under 
-non-mineral laws, land which at one time may have been regarded. as 
mineral, and may have been worked for mineral deposits, but the mere 
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- naked fact that land may have been at some former time worked for min- 
eral, is not, in itself, sufficient to defeat an entry otherwise legal. 
Section 3 of the act of June 3, 1878, supra, under which Hiller’s © 

entry and purchase were made, provided: oe | 
The register of the land office shall post a notice of such application embracing a — 
description of the land by legal subdivisions, in his office, for a period of sixty 
days, and shall furnish the applicant with a copy of the same for publication, at the 
expense of such applicant, in a newspaper published nearest the location of the 
premises, for a like period of time, 


The purpose of this posting.and eiblishine is to give notice of the 


application to purchase, in order that any adverse claimants to the 
land may have opportunity to assert their claims and prevent the Jand 


- from wrongfully going to the applicant. In this case the record shows. 


that a notice of the application was regularly posted by the register in - 
the local land office, for the period required, and that a like notice was 
regularly given by publication in a newspaper, as required. | 

After setting forth the fact of the application and describing the. 
land, both the posted notice and the published notice contained the 
| following warning and citation to adverse claimants: 

All persons holding any adverse claim thereto are required. to present. flies same a 
Ie office within sixty days from the first publication of thie notice, 

_ No response was made to these notices and no adverse claim of any 
kind was asserted within the time fixed or at any time before January 
15, 1890, which was more than two years after Hiller’s purchase and 
entry. ‘A contest was instituted January 15, 1890, but, without being 
prosecuted, to a hearing, was dismissed by. the contestants, The pres- 
ent contest was mewn’ more than seven years after the nity was 
‘Inade. 

These facts.tend sone to corroborate and suntan the conclusion 
that at the date of Hiller’s entry the lands in question were not claimed 
by any one under the mining laws and that the previous mineral loca- 
tions. and workings thereon had been abandoned. 

The protestant has failed to show, by a preponderance of the evi- 
dence, that at the date of Hiller’s entry the land entered was known to 
contain any valuable mineral deposit or was claimed under the mining 
laws or had mining improvements thereon which would pleat the 


entry. : 
Your office judgment is therefore reversed and the protest dismissed. 


RAILROAD GRANT—PRE-EMPTION EILING—OCCUPAN CY. 
MADSEN v, CENTRAL PaciFic R. R. Co. 


A pre-emption filing made after the map of defntts ipencon is filed, alleging set- 
. tlemeut prior to notice of withdrawal, will not in itself defeat the operation of 
the aa | E28 


16. DECISIONS RELATING TO THE PUBLIC LANDS. 


A claim of occupancy, set up to defeat a railroad grant, will notserve such purpose, | 
if the qualifications of the alleged settler, and the character of the occupancy, 
_ are not made to Bppeety. | | 


Acting Secretar? y Ryan to the Commissioner of the General Land Office, 
(W.V.D.) January 7, 1898. | (KF, W. OC.) 


An appeal has been filed on behalf of James Madsen from your 
office decision of January 16, 1896, in which it is held that the W. 4 of 
the NW. 4 of Sec. 29, 1. 11 N . R. 2 W., Salt Lake City, Utah, inured 
to the Central Pacific Railroad Company under its grant made by the 
| acts of July 1, 1862 (12 Stat., 489), and July 2, 1864 (13 Stat., 356). 

‘Said tract is within the limits of the gr ant for said company as 
adjusted to the map of definite location filed October 20, 1868, at which | 
date the rights under said grant attached. The -order of withdr awal 
upon said map of location was made by your office letter of ae 15, 1869, 
in which the local officers were instructed, 
should it appear that. parties have made bona fide seinen under fie. preempe 
tion laws on any of the land prior to the date of receipt of this order of with- | 
drawal, such settlers will be permite to prove up and enter their claims either on 
odd or even sections. | 7 

At the time of said iiharawan it fhe appears that the rule of con- 
struction was that the right under this grant did not attach. until the 
receipt of notice of withdrawal. at the local office, SO that on May 26, 
1869, Rais Cahoon was permitted to file pre- eniption declar atory stale. 
| iene for this land, in which statement settlement was alleged April 12, 
1869. This filing Peidatied of record until in 1888 the company, paing 
desirous of listing the land on account of its grant, served notice upon | 
Cahoon to come forward and show cause why his filing should not be. 
canceled, and also presented affidavits by James and Jens Madsen, 
executed May 16, 1885, in which they swear that at the time of definite 
location there was no settlement, cultivation or improvement whatever - 

upon said land belonging to or claimed by said Rais Cahoon or anyone 


else, but that the land was vacant, mnoveupied; unappropriated and 


unsettled. 
~ Cahoon made no response to the notice, and the showing made by 
the company was forwarded by the local officers with the recommen- 
dation that Cahoon’s filing be canceled; and by your office letter of 
August 1, 1888, an order was issued to the local officers directing the 
cancellation of said filing.’ Thereafter, to wit, on November 18, 1888, 
the company was permitted to list the tract on account of its grant. _ 
By letter of May 5; 1894, the register transmitted an affidavit by 
James Madsen, corroborated by Jens Madsen, to the following effect: 
That at the time the line of the Central Pacific Railroad was definitely fixed a | 
bona fide settler was in the open, peaceable, exclusive and notorious, and adverse to. 
all the world except the United States, possession of the same; that at said time the ~ 


said tract of land was occupied, appropriated, interdicted aiid reserved land and — 
-was not of the character contemplated by the grant to the said railroad, 
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Upon this allegation baring was ordered by your office letter of 
September 13,1894; which was duly held. 

The festimony offered i is very meagre and unsati sfactory. ‘No attempt 
‘is made ‘to show a: settlement by Cahoon antedating the filing of the 
company’s map of definite location. In fact, his connection with the 
land either before or after the definite location of the road is not shown. 
The testimony relied upon to defeat the grant is to. the effect that-one 
_ Sorensen was in the occupation and cultivation of this Jand from the 

spring of 1868 until after the filing of the map of definite location. 

No testimony was offered to establish the qualification of said Sorensen 


_ further than that of one Baird, a witness for Madsen, who swears that 


at the date of the definite location, October 20, 1868, Sorensen was 
seventeen or eighteen yearsold. As to whether fie was native or foreign 
born is not clearly shown. It would appear that he is of foreign birth. — 

Sorensen never asserted a claim to the land, so far as shown by the 
record, by the tender of an ap) lication to enter the same, and from 
the testimony it is doubtful if he ever intended so doing. —_ 

The record filing by Cahoon can not be held. to have defeated the 
. grant, as it was made subsequently to the filin g of the map of definite 
location, and no such showing has been. made in support of the alleged — 
— elaim of Sorensen as would support a holding that the tract was 

“excepted from the operation of the grant. I therefore affirm your office 


~ decision. 


— 


Devore v, ‘Rien. 


“Motions for review and reheari ing denied by Scotetaty Bliss, J anuary 
11,.1898, See. departmental decision of November Ss 1897, 25 L. D., 
380, | | , ' 


-RATLROAD GRANT—INDEMNITY SELECTION-SBTTLEMEN T. 


NORTHERN Paciric kh. BR, Co. v, Kemp. 


- The oualee of May 28, 1883, relieving the Northern Pacific company from’ eee 
_ losses in support of indemnity selections, is only applicable to lands withdrawn 
for the benefit of the grant. | 

An application to select a tract as. indemnity, unaccompanied by a specification of 
loss, is no bar to the acquisition of a settlement right to the jou covered thereby. 


_ Secretary Bliss to the Commissioner of the General Land Office, January 
(W. V. D.) 7 | | DT; 1898S. 2. oe EeWeG) 


The Northern Pacific Railroad Company has appealed from your 
office decision of February 17, 1896, holding for cancellation its indem- 
_ nity selection covering the W. 4 of the NW. £ of Sec, 23, T. 129 N., R. 

35 W., St. Cloud land district, Minnesota, with a. view to allowing ‘the 
nome toad application of as les Kemp Cee said tract. 

—-12209—vorn 26. 
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Kemp’s application Was tendered October 18, 1892, and covered the | 
W.4 of the NW. 4 and the W. 4 of the SW. 4 of aid Sec. 23, and was 
rejected for contict with the sec made on account of the grant for | 
the St. Paul, Minneapolis and Manitoba Railway Company. — : 

This tract is within the- indemnity limits common to the. grants for 
the last. mentioned company on account of the St. Vincent Extension 
of its road and the Northern Pacific Railroad Company. 

At the dates of the withdrawals ordered on account of said gr ants, 
the W. 4 of the NW. 4 of said section 23 was embraced in the home- 
stead entry of Wilham J. Tomkins, madé April 16, 1868, and canceled 
November 29, 1875. Said tract was therefore éxrepied from the oe 
‘tion of said withdrawals 

The entire tract covered by Kemp’s application was embraced in list 
No, 25, tendered by the Northern Pacific Railroad Company on Novem- 
ber 7, 1883; which application to select was rejected for conflict with 
_ the grant for the St. Paul, Minneapolis and Manitoba Railway Com- 

pany; the ruling at that fini, being that the last named LOMDADY. had — 

the superior right within the conflicting limits. | : 

~The Manitoba Company also made selection of the tracts covered by. 
‘Kemp's. application; but its selection was duly canceled. October 21, 
‘1895, and said company is not before this Department urging any, 
oan as to any of the land covered by said application. , | 

The application to select filed by the Northern Pacific Railroad Com- 
‘pany, before referred to, was not accompanied by a designation of. 
losses as bases for the selections covered by said list, and the same 
_was not supplied until April 26, ee when it filed its re. Parranged list 
No.. 25- —A, 

As before stated, Kemp's rpleation to make homestead entry was 
tendered on October 18, 1892, and in his appeal from the rejection of | 
said application he alleged settlement upon the land and continuous 
residence thereon since 1884. Upon this allegation of settlement hear- 
ing was duly ordered, and upon the testimony adduced it was shown 
that he settled, as alleged, in July, 1884, and with his family. has con- 


- tinuously resided on the land, that he has cleared, broke and fenced 


about thirty-three acres, built a house and barn, dug a well, and other- 
wise improved the land to the value of. about $900. 

| It will be noted that Kemp’s settlement made in 1884 was the year 
following the presentation of the application to select by the company; 
but said application to select was not accompanied by a designation of 
losses, aS required by the regulations in force at the date of the pre- 
sentation of said list. It is claimed by the company, however, that the 
same was protected by the order of May 28, 1883, in which order the 
Northern Pacific Railroad ‘Company was relieved fron specifying a 
basis for its indemnity selections; but, as held in the case of Northern — 
Pacific: Railroad Company v. Miller (11 L. D. , 428), t the order did not 

apply to lands not cee by withdrawal. 
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‘As to the tract, iamely, the W. $ of the NW. 4, which was covered 
by the entry of Tomkins at the date of the withdrawal on account of 
the Northern Pacific grant, it must be held, under the authority of the 
last mentioned decision, that said tract was not protected by said order 
of May 28, 1883, and as to said tract the company’s incomplete selec- 
tion, tendered in 1883, was no bar to the settlement by Kemp. Your 
office decision so held and awarded Kemp the right to enter the said 
W.4of the NW. 4, but rejected his application as to the W. 4 of the 
SW. 4 of said Sec, 23; from which action he failed to appeal. 

‘Weon a review of the matter no reason appears for disturbing the 
action taken in your said office decision, and the same is accordingly 
affirmed; and upon completion of entry ty Kemp within a reasonable 
‘time to i allowed by your a the company’s selection will be 
canceled. 3 


HILLIARD v. Luz. 


Petition for the reversal of departmental decision of March 16, 1896, | 


221, D., 324, under the supervisory authority of the Department, denied 


by Secretary Bliss, January 11, 1898. See also 23 L. D., 400, 


MILLE LAC INDIAN LANDS—PRE-EMPTION. : 


‘Manew ET AL, Ve McLELLAN, 


Peer & pre-emption filing for Mille Lac lands protected by fie second proviso to 

section 6, act of January 14, 1889, wherein the right to make final proof has been 

. suspended by the act of July 4, 1884, it is incumbent upon the pre-emptor, dur- 

ing such period of suspension, to maintain his possessory right by snch acts as 

will negative an inference of abandonment, if the rights ‘of an intervening 
adverse claimant are involved. . 


Seoretary Yy Bliss to tis Commissioner of the Gane Lani Office, January 
CW Vs D5). = _ | 11,1898, - : 4 .. (E. B.,. Jr.) 


The land involved in this case is the W4 NW4 and NW4 SW of Sec. 
12, T. 42 N., R. 25 W., St. Cloud, Minnesota land district. nue ree 

On March 13, 1884, J ames FE. McLellan filed pre-emption declaratory 
statement No. 1978 for the land above described, alleging settlement 
thereon March 4, 1884. On February 3, 1891, Moses Mahew filed pre- 
- emption declaratory statement No, 3061 for: ie Sw+ NW4 and W4 
SW4 of said section, and the SEL NE} of section 11, same township 
and range, alleging settlement thereon March 5,1890. On February 3, 
- 1891, David Johnston filed pre-emption declaratory statement, No. 2029 
for the W4 NW and W4 SW3# of said section 12, alleging settlement - 
thereon December 29,1890. It thus appears that Johnston’s filing con- 
flicts with McLellan’s as to all the land claimed by the latter, and that 
Mahew’s filing conflicts with McLellan’s as to all the land claimed peu! 
the latter except the Nwi NW of said section 12. | 
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McLellan on March 12, 1891, gave notice of intention to submit final 
proof on April 29, 1891, before the local office then at Taylor’s Falls. 


‘That office reports that ‘on the day set for hearing (April 29,1891) the ~ | 


ease was called at 10 o’clock a.m., and placed on the calendar” and 
“trial taken up May 7, 1891,” with all the parties above pamed preseut 
and represented also by counsel. Instead of filing a written protest 
against McLellan’s filing, Mahew and Johnston appear to have pro- 
tested in person. On the date Jast named McLellan submitted final 
‘proof as in the ordinary course and, in addition, on that day and the 
next, considerable other testimony; and the other parties each submit- 
- ted testimony. The privilege of cross-examination was freely allowed 
and exercised by the respective parties. Upon the evidence adduced 
the local office decided, December 28, 1893, that “there was no compli- 
ance” by McLellan “with the spirit of the law and hardly any attempt 
- to comply with the letter” and rejected. his offered final proof. McLel-— 

_- lan appealed. Pending the appeal Mahew on August 11, 1894, and 
J ohnston on August 30, 1895, submitted final proof. © 

Your office on July 1, 1896, affirmed the decision of the local office, 
holding that the picnics showed that McLellan had maintained “but — 
“a desultory connection with the land ” and that “his proof offered as it— 
— was in the face of adverse claims, does not show due compliance with 
law and is therefore insufficient.” His proof was accordingly rejected 
and his filing held for cancellation. - It was further said in this con- 
section that “the respective rights and. priorities” of Mahew and 
Johnston “are not involved in this case and will receive attention in 
another decision.” An appeal by McLellan which assigus” several — 
grounds of error prin gs the case here for consideration. 

The land in controversy is within what was formerly known as the 
Mille Lac Indian reservation.. The history of legislative and. depart- 
- mental action affecting the lands in said reservation, commencing with 
the treaty of February 22,1855 (10 Stat. 1165) may be readily gathered 
from the cases of David H. Robbins (10 L. D.3), Amanda J. Walters 
et al. (12 L. D. 52), and Haggberg et al. v. Mahew (24 L. D. 489). The 
- treaties of March 11, 1863 (12 Stat. 1249) and May 7, 1864 (13 Stat. 695), 
ander whieh these lands were ceded to the United States a contained 
this provision: 7 

That owing to the heretofore good conduct of the Mille Lac. Indians, they shall 
not be compelled to remove so long as they shall not in any way interfere Ww ith, or in | 
any manner molest the persons or property of the whites. » : 


Notwithstanding the right of occupancy thus weutenea: upon the 
Mille Lac Indians numerous pre-emption filings and homestead entries | 
for these lands were allowed at the Taylor Falls land office, as would 
~geem under Departmental authority, between the year 1877 and July 


1884, of which McLellan’s was one. 


, On July 4, 1884 (23 Stat., 89), an act. was passed prohibiting aly edie: | 
posal of said lands “until farther legislation by Congress.” -McLellan’s 
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filing was allowed therefore prior to the prohibition of July 4, 1884, and — 
_ while other filings and entries for 1 Mille Lac lands were baie allowed, 
as above stated. The ‘further legislation” necessary to the disposal 
of said lands was enacted January 14, 1889: (25: Stat., 642), and the 
second proviso to the sixth section thereof declared : —_ 

. That nothing in this act shall beheld to authorize the sale or other disposal under . 
its provision of any tract upon which there is a subsisting, valid pre- emption or 
homestead entry, but any such entry shall be proceeded with: under the regulations 
and decisions in force at. the date of its allowance, and if found regular and valid, 
patents shall issue thereon. 


In the case of Smith v. Lochren (22 L. D., 578), the latter having filed 
a pre-emption declaratory statement, J anuary 9, 1884, tor a certain ) 
tract of said lands, it was held (syllabus): | 

A pre-emption filing for Mille Lac lands, authorized by the rules in force at the 
time of its allowance, is within the spirit and intent of the second proviso to section 
6, act of J anuary 14, 1889, and is accordingly protected thereby, if subsisting at the 
date of said act. 

- Under a filing of such character, however, wher ein the right to make final ious is 
suspended by provisions of -the act of July 4, 1894, it is incumbent upon the pre- 
emptor, during such period of suspension, to maintain his possessory right by such 
acts as will negative an inference of abandonment, where the rights of an interven- 
ing adverse claimant are involved. 


The doctrines of that case both as to the validity of Lochren’s filing 
and the acts necessary to maintain the right to the land covered there- 
by apply directly and broadly to the case at bar. While the adverse. 
claim in the Lochren case was a homestead entry made under the act 
of February 14, 1889, supra, which not only did not provide for but, in — 
effect, prohibited the initiation thereafter of pre-emption claims to 
Mille Lac lands, subsequent legislation (joint resolution of December 
19, 1893, 28 Stat., 575) expressly confirmed all pre-emption filings made 
“Within the period specified in the resolution, that is— 

_ between the ninth day -of January, eighteen hundred and ninety-oue, the date of: 
. the decision of the Secretary of the Interior holding that the lands within said reser- 
vation were subject to disposal as other public lands under the general land laws, and 
the date of the receipt at the district land office at Taylor’s Falls, in that State, of 
the letter from the Commissioner of the General Land Office, communicating to them 
the decision of the Secretary of the Interior of April twenty-second, eighteen hun-. 
dred and ninety-two, in which it was definitely determined that said lands were not 
so subject to disposal, but could only be disposed of according to the provisions of 
. the special act of January fourteenth, eighteen hundred and eighty-pine—. _ 
and furthermore, as construed. in Haggberg et al. ». Mahew, supra, 
_gaid joint resolution operated, also, to validate settlements on these 
lands when supported by preemption filings made during the said . 
period. The said joint resolution included in its confirmatory provi- . 
‘sions homestead entries as well as: pre-emption filings or entries and — 
thus beyond question placed both classes of claims upon tle same foot- 
ing. It only remains then to decide whether McLellan duly maintained 
his rights under his filing so as to prevent the attaching of a superior 

adverse claim in. Mahew or J ohnston. 
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- MeLellan made settlement on the land on March 4, 1884, Daa - 
the rest of that year he was on the land, all told, according to hisown = 
— statements, not to exceed forty-six dave, in perigde ranging from one 
day to fifteen days at the respective visits. During 1885 he wason-the ~_ 


claim, he states, not: to exceed sixty-nine days, and during 1886 not to 
exceed forty-eight days. During 1887 he was there on but one ocea- 


sion, in May of that: year, a few hours at most, and did not return to 


the land at all, tlrence, until about the middle of March, 1891, a period 
of nearly four years. In the seven years succeeding his settlement he 
was thus on the land only one hundred and sixty-three days. For 
more than a year subsequent to the visit in 1887 he was living in the 
same county in which the land is situated. In June, 1888, he left for © 
- the Pacific Coast, and was absent i in Washington, Oregon, and British 
| Columbia until iis return in March, 1891. The only improvements 
placed on the land or cultivation thereof by him consisted in the erec- 
tion of a small log shanty, the digging of a shallow unwalled well, 
clearing and enclosing with a rude fence of brush, rails, and fallen tim- 
ber about an acre of ground, and the planting of a few gar den vege-. 
tables in 1884 or 1885. He made no UEEEOt ements, nor r did any oe 
on the land between 1885 and March, 1891. 3 ; 
- His voluntary absence from the and for more than. four years is inex- 
cusable i in the face of the adverse claims initiated toward the close of 
- that period when the condition of his improvements indicated abandon- 
ment. ‘The plea of his counsel that this absence was justified: by the 
threatening attitude of the Indians finds no support in the testimony, 
which makes no allusion whatever to any interference by the Indians _ 
nor any apprehension on McLellan’s part. of danger from that source. 
Mahew and Johnston had both made settlement on the land some time | 
prior to McLellan’s return, the former in the spring of 1890 and the 
latter early in January, 1891—and their improvements were easily to 
be seen, and Mahew’s were seen by McLellan at that time. He must 
be held to have abandoned. the land. ~The epee el @ disposes of all the 
questions presented i in the case. | 
~The decision of your office is affirmed. McLellan’s filin @ will ie can- 
celed. The rights of Mahew and Johnston, respectively, in the premises: 
have piready been determined } in the case of EMER NEE ’ et al. v, ee 


supra. 
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SECOND HOMESTEAD ENTRY—ACT OF DECEMBER 29, 1894. 
Aux HEIPFNER. | 


The right to make a second entry under ili act of December 29, 1894, can not be rec-_ 
ognized, where the first entry was abandoned without any attempt to Valse a 
_ erop on the lands embraced therein. 


A second entry w rill not be allowed on account of the soeiiiess aharaeber of fie land = - 


covered by the first, if such entry was made without examination of the land. 


Secretary Bliss to the Commissioner of the General Lana. Office, J. anuary 
Woy D2 _ 13, 1898. | | - (CG. W. Py’ 


The record shows that on October 22, 1994, ‘Alix: Heipfuer made 


homestead entry, No. 9728, of lots 1,2 and 3, and theSE. tof theNW.4 


of Sec. 5, T. 124 N., R. 72 W., Aberdeen innd. district, Sitti Dakota... 

On May 6, 1896, ie said eAttynion filed ‘a relinquishment of said: - 
entry, together with an application to make a second homestead entry, 
embracing, in lieu of the aforesaid land, the SW. 4 of Sec. 11, T. 128 N 
R75 We 

In the application it is alleged, dctetantiaiy: that affiant was misled. 
when he made said entry; that he had never examined the tract, but 
took the word of another as to its quality; that his informant was one . 
whom affiant supposed to be well acquainted with the land, and who 


would not deceive him as to its character, but his informant was either. .. 


not aware of the kind of land he entered, or else deceived him; that... 
the tract is very stony and gravelly, and not at all suitable for raising 

‘rops thereon; that affiant erected a small sod house on said tract. 
immediately after making entry, but has not lived there to amount to 
much, as he found he could not farm the land. 

“The local officers rejected this application, because the grounds set 
out in the petition do not bring the case within ae provisions of the 
act of December 29, 1894 (28 Stat., 599). | 
_. On appeal, your office held that it not appearing “that Heipfner ever 

attempted to raise any crops upon the tract in question,” “his aban- 
donment of the same cannot be said to be due to a failure of crops, 
which would be necessary in order to bring his case within the provi-_ 
sions of the act of December. 29, 1894 (supra), and since he made his 
entry without first examining the land he must suffer the consequences 
of his own neglect,” wv and cited the case of Nikolai Martenson ee L..D., 
483), 

_ ‘The decision of your office i is approved and affirmed. 
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— APPLICATION FOR SURVEY—ISLAND. 


ARCHIE G. ‘PALM. 


_A hearing should be ordered on an ‘application for the survey of an island in a non- 
navigable stream, alleged to be above high water mark, and to contain more 
than three legal subdivisions, and to have been in existence at the date of the 
adjacent surveys, for if an island of such character was omitted from the public — 
survey through fraud or mistake an order for its survey may properly i issue. 


| Secretary Bliss to the Commissioner of the General Land Office, ie anuar ry 
(W. V. D.) | : — 13, 1898, eo (CLOW BS) 


On November 22, 1897, you submitted the spcteatinn of Archie G. 
Palmer, of Central City, Nebraska, for the survey of an island in the 
Platte river, in sections 4, 5,8 and 9, township 13 north, range 5.W., 
Nebraska, and you recommend that the appeceuen be approved and @ . 
survey ordered. aa 

_ From the application it appears that the island the applicant desires 
to have surveyed contains about one hundred and twenty-five acres of 
land; that the width of the channel between the island and the main 
shore of Long Island on the south is from two hundred and sixty to 
three hundred feet, and between the island and the main shore of Prairie. 

Island on the north is from twenty-five to fifty feet, the depth of the 
_ yviver at ordinary stages of the water being from about one and a half 
to two feet; and that the island is about two feet above high water 
mark, not subject to overflow, and is fit for agricultural purposes, and 
that there are no improvements upon the island, and that it existed at 
and prior to the survey of the township embracing said island. 

The application appears to have been served upon the riparian owners. | 
The township was surveyed and the river meandered in September, 
1862, and the photolithographic copy of the plat, submitted by you, 
shows no island in the locality described in the application and repre- 

sented on the accompanying diagram. 
The affidavits attached to the application state that the island was in. 


existence when the township was surveyed. But William A. Wilder, — 


Christian Miller, and Mrs. John Payne have filed a protest against the 
approval of the application, claiming the island as a part of theirlands - 
under the law of riparian rights. The protest is accompanied with 

affidavits by the protestants and two others, showing that, between 
Prairie Island and Long Island there are numerous small tow-heads, no. 
one of which contains to exceed one acre of land, and threesmall brush | 
islands, one of said brush islands containing nat. to exceed fifteen acres 
of land and each of the others not to exceed twenty-five acres; that 
said islands are of no value to any other person than the owners of 


adjoining lands for pasturing stock at low water time, and that they are 


covered with a dense brush of willow, plum and a few cottonwood trees. 
‘If these statements are correct, the application for survey should not 
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be granted.. John ©. Christenson’s case, 25 L. D., 413, and the case of © 

the Grand Rapids and Indiana Railroad Company »v. Butler, 159 U.S., 
87. Butif itis a fact that there was in existence, at the date of. the 
survey, an island in the locality described, above high water mark and — 
not subject to overflow and fit for agricultural purposes, containing 
about ohe hundred and twenty-five acres of land—more than three 
legal subdivisions—which was omitted from the survey of 1862, it may 
be that the island was omitted from the original survey through fraud 
or mistake, so that a survey should now be granted. To determine 
whether the facts alleged in the application and affidavits accompany- 
ing it are true,.a hearing will be necessary. A hearing is therefore 
ordered, and you will cause notice thereof to be given to the applicant 
_ for survey and the owners of the adjacent lands. 


INDIAN LAND—APPROVAL OF CONVEYANCE. 
NANCY WHITEFEATHER. ; 


It is no objection to the approval of an Indian deed that a certified copy thereof is 
presented for action, if the loss of the original is shown, or the custodian thereof 
refuses to part with its immediate possession. 

The approval of an Indian deed, in the absence of an intervening ndvuesa right, 
relates back to the date of said’ deed, and ooo effect thereto from whe time of | 
its execution. 

Where, prior to the approval of an Taian deed, a conveyance adverse thereto is 

madé, and approval thereof secured on the ground that such action would serve | 

to protect parties holding under the first deed, the Secretary of the Interior may 

" approve said instrument, leaving the parties clevung thereunder to assert their 
rights in the courts. - : 


Assistant Attorney- General Van Desai: to the Seoretary of the Tar: | 
January 13,1898. 


I have the honor to acknowledge the reference by the Acting Secre- 
tary of a communication from the Commissioner of. Indian eee 
- dated January 10, 1898. 

‘That sodinniontol states that certain lands in Kansas were ‘lotted | 
_ and patented December 28, 1859, to Nancy Whitefeather, a Shawnee 
Indian; that Febrnary 25, 1864, ‘Naney Whitefeather conveyed sepa- 
rate portions of those lands to Brooking Jefferies (or J effries) aud Jobn » 
O’Connor, but these conveyances have never been approved by the 
Secretary of the Interior; that January 28, and 29, 1870, Nancy White- 
feather having died in about 1868, Elizabeth Longtail and George 
_ Washington claiming to be sole heirs of Nancy Whitefeather, conveyed 
to Harry McBride and Thomas Jeffries, respectively, three separate 
portions of the land so as aforesaid conveyed by Nancy Whitefeather;: 
that the deeds to Harry McBride and Thomas Jeffries were approved 
by the Secretary of the Interior April 18, 1870, and June 11, 1870; that 
pup seanenily it was discovered that Blizabeth Longtail | and George 
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- Washington were not the sole heirs of ‘Nancy Whitefeather but were 
heirs inheriting only an undivided one-half interest in her real estate; 
that February 16, 1895, the heirs inheriting the other undivided. one- 
half interest. conveyed the same to Win. J. Isaac; that the deed to 
‘Isaac was approved by the Secretary of the Interior March 19, 1897; 
that long previous to the conveyance to Isaac the title obtained by’ 
Brooking Jeffries and John O’Connor from Nancy Whitefeather and — 
the title obtained by Harry McBride and Thomas Jeffries from Eliza- 
beth Lougtail. and George Washington had united in-the same persons 3 | 
_that'the approval. of the deed to Isaac was obtained upon the repre: 
sentation “that the purpose and intent of said conveyances was to: 
quiet title in the several vendees and holders of said lands through’ 
mesne cohveyance from the vendees (Harry McBride and Thomas Jeff- 
ries) in the deeds approved in 1870;” that this representation has 
proved to be false and it has been shown that the Isaac deed and its 
approval were obtained adversely and in hostility to the title held 
under the original conveyances of Nancy Whitefeather and the 
approved conveyances of Elizabeth Longtail and George Washington. 
It is shown that at the date of the deed to Isaac and at the date of its 
approval the existing state of the title under the Nancy Whitefeather 
deeds and those of Elizabeth Longtail and George Washington was 
fully shown by the records of the county, and that those then holding 
that title and their grantors had been in the actual and undisturbed © 
- occupancy and possession of these lands for over twenty-six years. 

The communication of the Commissioner of Indian Affairs then 
submits for your consideration and approval certified copies of the 
original deeds from Nancy Whitefeather to Brooking Jeffries and John 
O'Connor, respectively, saying that this is done. 

. in order to accomplish now what it considered and held that it was doing when 
this office recommended the approval of the Isaac deed, viz., to quiet the title of 
innocent purchasers and present, holders of said lands. | 

. Proof is submitted showing the loss-of the original ieee: to Brookin; g 
Jeffries and showing that John O’Connor now has possession of the 
original deed. to him and refuses to part with the possession thereof or 
permit an examination thereof, saying that he is satisfied it conveyed 
a good title. In concluding his letter the Commissioner of Indian’ 
Affairs says: < | | _ a & : 

From a retrospection of the former correspondence and a close examination of the 
latter I have no hesitancy in recommending the approval of these certified copies of 
said deeds as an act of justice to the many innocent holders of town lots whose title. 
to. such land was not complete by the approval of the deeds executed by only two 
of the heirs of said Nancy, and do now so recommend.. 

Prompt action on these deeds is respectfully requested for the reason ‘that actions 
. in ejectment are now pending in the courts, and the innocent holders and occupants 
are necessarily anxious that their titles should be adjusted as promptly as possible, 
The reference to me is for “opinion as to whether there are any legal 
objections to the approval of the two certified . copies of deeds.” It. 
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seems to me that there is no objection to the fact that in requesting 
your approval certified copies are presented instead of the original 
deeds. The loss of the Jeffries deed and the refusal of the custodian of 
the O’Connor. deed to part with the immediate possession thereof is 
sufficient reason for the non-production of the originals. In the absence 

of the intervening approved deed to Isaac, there is no doubt that a 

present approval of the Whitefeather deeds would relate back to the 
date thereof and give effect and validity thereto, from the time of their 
execution. (Pickens v. Lomax, 145 U.S., 310; See also George Big 

Knife, 13 L. D., 511.) No statutory provision’ will in. any event be 

violated by their present approval, but whether an approval at this 

time can relate back to the date of the Nancy Whitefeather deeds as 

against auy title which may have been obtained under the intervening 

approved Isaac deed, is subject to question. If the date of a present: 
approval is clearly iowa therein so that upon contrasting it with the — 
- approval of the Isaac deed the pr ecedence of the former in the order of 
time will be apparent, no injury or injustice will be done to Isaac or 
anyone claiming under him. If, by reason of: the approval of the deed 
to Isaac, you are without jurisdiction and authority to approve the — 
. Whitefeather conveyances, that want of authority and the consequent: 
invalidity of.a present approval will be apparent and no one can be 
misled. In this connection it is to be observed that the approval of the’ 
_ Tsaac deed is shown not alone by the public records of the Indian Office, 
but also by the public record of sonyEyanogs in the county: in which the 
lands are situate. | 
Without your approval it may be that, the holders of the title under 

the Nancy Whitefeather deeds will not be able to present to the courts 
in the pending, or other suits, any equities of their own claim or any 
infirmity in the Isaac deed growing out of the record state-of the title — 
at that time and the existing and long-continued possession thereunder, 
or growing out of any false representations which may have been made 
on behalf of Isaac in procuring the approval of his deed. » | 

If the conveyances by Nancy Whitefeather to Brooking Jeffries and 
John O’Connor are deemed by you to have beeu of such a character as 
to merit your approval, in the absence of any intervening approved 
conveyance, I believe that, in the light of the statement and recom- 
mendation of the Indian Office, you will be justified in approving the 
conveyances shown by the two certified copies, casting upon the appli- 
cants the duty of establishing, if they can, that under the facts sur- 
rounding this transaction as they may be developed by judicial inquiry, - 
a present approval will relate back to the date of the Eee 
approved so as to give it full effect as of that time. 
Approved, January 13,1898. | 
.C, N. Buiss, Secr sare 
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RAILROAD GRANT-SETTLEMENT RIGHTS—ESTOPPEL. 


Wicur v, OENTRAL Paciric R, RB. Co. 


A pre-emptor who nas madé. an affidavit in support of a railroad selection, to the 
- effect that he was not residing upon the tract embraced within said selection, at 
the date when the company’s right attached, -is estopped from setting up acon- . 
trary state of facts, .as against the heirs of one who subsequently pareaagee said 
tract from the company. a 
A pre- -emption claim, based on alleged settlement prior to definite ipeasioh, and filing 
made prior to notice of withdrawal, can not be held to defeat the operation of 2. 
railroad grant, where the fact of settlement is not clearly established, and the 
pre-emptor has failed to show due maintenance of his elaim after his filing, and 
it further appears that the land involved-has been, for a long term of years, in 
the adverse possession of one against whom the pre- 5 Ee is estopped from set- 
ting up his alleged settlement right. - 


ree Bliss to the Commissioner of the Gene al Land Office, January : 


eee ‘a’ -, * 13, 1898 (FLW. 0.) 


Lyman Wight ee appealed from your Gites decision of June 13, 
1895, in which it is held that lots 1 and 2 and the NE. £ of the SW. 4 4 
(should. be NE. of NW. 4) of Sec. 29, T. 10 N., R. 2 W., Salt Lake 
City land district, Utah, inured tothe Central Pacific Railroad Company 
under its grant made by the act of J uly oP 1862 (12 ae 422) and July 
2, 1864 (13 Stat. , 356). 

. The map ee the line of definite location of the company’s road 
opposite the tract in question was filed on October 20, 1868, at which 
date the rights under its grant attached. 

A land- office in the Territory of Utah was not opened ane Mar ch 9, 

. 1869, and the order of withdrawal on account of the grant to tie) | 
Central Pacific Railroad Company was not made until May 15, 1869; so. 
that on April 3, 1869, Lyman Wight was permitted to file pie emption 
declar atory statement for. this land, in 1 which statement settlement was. 
alleged March 13, 1869. 

The company sneluded this tract in ite list No. 3, filed N Suniiber 4, 
1884, which list was accompanied by an affidavit made by Wight on 
~ the 6th of October, 1883, in which he swears | 
that he was not residing npon. said land at. the time the rights: of the Central Pacific | 
Railroad Company attached to the same and that he has never posted thereon or 
any part thereof. . 

. This list stood. Saavaenaen abil: on December 19, 1893, aia 
Wight filed a corroborated affidavit, in which he alleged that at the 
time the line of the Central Pacific Railroad was definitely fixed ‘one 
Wight was in the open, peaceable, exclusive and notorious, and adverse 
possession” of the tract involved, as to all thé world except the United 


- States, the land at that time being ‘occupied, appropriated, interdicted 


and reserved Jand and was not of the character compen pated by ue 
grant to the aforesaid company. ” 7 
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This affidavit was forwarded to your office, and by letter “I” of 

January 10,1894, a hearing was ordered to afford Wight an opportunity 
to prove the allegations of his affidavit. Hearing was called for March 
. 20, 1894, 
| On February 7, 1894, Mrs. Mary L. Howse, widow of Hirai House, 
filed a petition asking to be allowed to intervene—basing her applica- | 
tion upon an affidavit alleging ownership and possession of the tract 
involved since March 29, 1888, through a deed of Coenen from the 
Central Pacific Railr bail Ooinany. | 

Hearing was duly held, after several continuances, and upon the testi- 
mony adduced the register and receiver were of the opinion that no such 
claim was shown to exist, to the tract in controversy, at the date of the 
definite location of the Central Pacific Railroad, as would withdraw the - 
same from the operation of the grant to said company, and therefore 
held that the land passed to the railroad company; in which opinion | 
your office concurred; and Wight has appealed to this Department. 

From a review of the testimony it appears that the present claimant, 
together with his father, Louis Wight, now deceased, made a jointset- 
tlement prior to the filing of the map of definite location and to the 
extension of the operation of the homestead and pre- emption laws’ to 
the landsin this Territory. Under the Territorial law the present claim- 
ant in 1868 applied to the county surveyor, who made a survey of the 
land included in this joint occupation. The claimant was at this time a - 
duly qualified pre-emptor and undoubtedly intended to claim land in 
his own right in addition to that to be claimed by his father. .He and 
his father occupied the same house and used the same stable ‘and other 
buildings jointly, and cultivated the greater part of the tract, which, 
according to the survey made at that time embraced about 158 aercs. 
After the government survey of the land i in 1869 it was found that the 
buidlings were all upon section 20 and that the cultivated field extended. 
across the tract here in dispute. At this time the father and son made 
a division of the land claimed, the father entering under the homestead | 
law the laud in section 20, and the present claimant filing /his -pre- 
emption declaratory statement, as before stated, for the tract in question. 

Several nice questions eould be thus econ oa for consideration by 
the record made in this case were it not for the fact that Wight made 
_ the affidavit betore referred to, in 1883, in which he swears, as before. 

stated, that he was not residing upon the land at the time the rights of 
the company attached under its grant, and that he never resided upon. 
any part thereof; and the oply explanation offered as to the making of 
said affidavit is that the agent for the company who secured said.affida- 
vit informed him that that was the only way he might secure the tract, 

- and that the inference gathered from the representations made by the 
agent for the company led him to believe that he would have the pre- 
ferred right of purchase from the company. in une event of its securin g | 
parent for this Tand. 
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7 Following the filing of. said affidavit, together with the company’s 

list, in 1884, to wit, ou the 29th of March, 1888, Hiram House purchased 
this land, together with other tracts in the saine section, from the Cen- 
tral Pacific Railroad Company, and he immediately thereafter enclosed 
the entire tract within a common fence and has maintained undisputed 
possession since said purchase. 7 

As against the claimed rights and éiinities of the heirs of House, who | 
has since died, Wight alleges that he had an agreement with House to 
the effect that upon purchasing this land, together with other tracts 
in the same section, from the railroad company, he (House) would con- 
vey to claimant the tracts here involved, ae to pay House the 
amount paid the company. 

. The showing upon this question, dite as it does upon the claim- 
ant’s own testimony, can not be considered. 

Upon the record as made it must be held, whatever be the effect of 
Wight’s filing and settlement as regards the company’s grant, that he 
would be estopped from claiming the tract as against those claiming 
under the purchase made by Hiram House. Even should it be held, 
therefore, that the tract was excepted from the operation of the com- 
pany’s grant by reason of the alleged claim of Wight existing at the 
date of definite location, the equities of the purchaser, which are duly 

protected by the act of March 3, 1887 (24 Stat., 556), would be clearly 
superior to the claim now souslt to be aanorled by Wight under his 
filing made, as before stated, in 1869. 

After a careful review of the entire record, in view of the doubtful 
character of the settlement shown at the date of the attachment of 
rights under the grant; of the fact that Wight had failed to show that 
his pre-emption claim had been duly maintained since his filing made. 
in 1869; that House or his heirs have been in undisputed possession of 
the land since 1888, under purchase from the railroad company, and 
_ that. Wight is estopped by his own action from now claiming as against 
the heirs of such purchaser, it is directed that Wight’s filing be can- 
celed and the tract included in a list and submitted for approval as the 
basis for patent to be issued on account of the grant. | 

For the reasons given your office decision must be and is accordin gly 
affirmed. : : | 


DURESS—-SENTENCE OF IMPRISONMENT-SETTLEMENT RIGHTS. 
‘SKAGGS ET AL. % , MURRAY. 


me It can not be held, ee z] local statute ne siepenaae civ il rights during the sah 
of a sentence of imprisonment, that a decision of the General Land Office is 


ineffective for the reason that the party adversely affected thereby had been | 


convicted and was inIpusoney: at the time the iMdemen’ of the local office was 
rendered. | . 
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The ee right of a successful sontestand can- not be defeated. by an adverse 
. settlement claim acquired subsequently to the initiation of the contest. 
A min or can not acquire settlement rights under the homestead law. 


Secretary Bliss to the Dodo of the General Land Office, January 
CW. V. D.) gS 17,1898. . a (C. W. P.) 


The appeal of Sarah E. Skaggs, James Skaggs, William Skaggs, Jr., — 
Cora Skaggs, and Edith Skaggs, from your office decisions of February. 


- 19, 1897, and June. 4, 1897, rejecting their application to contest the 


homestead entry, No. 12, 743, of William Murray, of lots 5 and 6, and 
the S. $of the SW. 4 of Sec. 32, T.17 N., BR. 2 W., Guthrie land district, 
‘Oklahoma Territory, made December 26, 1895, is before the Depart- 


- ment. 


On March 17%, 1897, the said Sarah E. Si avaes and others filed their. 
application to contest said entry, alleging, in substance, (1) that. the 
-said Sarah is the wife of William Skaggs; that the other contestants . 
-are the minor children of the said William Skaggs; that on the 22d of 
April, 1889, at about thirty minutes past two o’clock P. M., the said 
‘Sarah and sid minor children, in company with their father, the said 
‘William, settled upon said land; that said settlement was made prior | 
to the settlement of said eutryman; that on the 30th of April, 1889, | 
Robert M. McKenzie made homestead entry of said land; and on the 
380th of April, 1889, the said William Skaggs filed a contest against — 


_gaid last aennoued entry, alleging prior settlement; that subsequently 


the said Murray filed a contest, alleging that both Sines and MeKen- 
zie were disqualified as “gooners”; that on-the 3d of October, 18990, 
- prior to the trial of said contests, the said William Skaggs was arrested 
on a charge of felony and convicted thereof on the 12th of February, 
1891, and sentenced to the penitentiary at Columbus, Ohio, for. six — 
years, and thereby prevented from prosecuting his own contest, and 
defending against the contest of the said Murray; that by méans of 
said conviction and imprisonment, the said William Skaggs “became 
civilly dead, and that the life of his said contest died or expired with 
the said conviction and sentence and confinement for the commission 
of said felony,” and that the contest of said Murray also “became func- 
tus officio, and that all the rights of property of said William Skages 
vested in his wife and minor children, and that upon the conviction 
and expiration of the contest aforesaid, the U. S. Land Office was 
divested of jurisdiction, by operation of law, of both the person and 
the subject matter of the aforesaid contests; that by reason of the con- 
viction of the said William Skaggs, the said Sarah “became the head 
of the family,” “but was prevented from asserting her rights by reason 
of the status of the litigation at the time;” that the acts of settlement 
made by the contestants, and those acquired through the said William 
Skaggs are as follows: “By William Skaggs, assisted by these plaint- 
ffs,” one dugout, two wells, twenty: four apeie ey one sod house, 
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and ten acres of land broken, total cost: $50, and by the contestants, 


without the assistance of William Skaggs,” one box house, thirty- nye -o* 


acres broken, fencing and garden, total cost $118.50; 
(2) That the testimony upon which the forfeiture of the right of the | 
said William Skaggs to said land was obtained was ‘ fraudulent ) false, | 
and untrue.” , 
~ (3) That said Murray was patlowad to make his homestead entry peters 
the contest, proceeding of the said Murray and: Skaggs was formally 


disposed of, and without notice to the contestants, or any other person, 


and that the contest and intervention of said J Murray were illegal. 

This affidavit of contest was rejected by the local officers, (1) because: 

William Skaggs is not civilly dead, (2) because Mrs. Skaggs had not 

secured a divorce, but, on the contrary, is now living with said William 

as his wife, and (3) because: minor heirs can make no yalid. settlement. 
Upon appeal your office held that: — 2 

If Mrs. Skaggs ever had any right to this land she has aclayed 166 long in assert- 
ing it. She does not aver any ignorance of her husband’s protracted efforts to assert 
his claim thereto. She will not be allowed to stand by and await the result of the 
protracted efforts of her husband to assert his claim thereto, until said efforts have 
‘proven fruitless, and then, several years later, commence to assert her own claim, 
She has waited out the statutory life of the entry before making any claim what- 
-ever in her own right to the premises. She now comes too late, 
and sustained the action,of the local officers. 

The records of your office show that on April 30, 1889, Robert M. 
McKenzie made homestead entry of said land. On May 30, 1889, 
William Skaggs filed a contest affidavit against said entry, aieeite 
prior settlement. On August 20, 1889, William Murray filed affidavit 
of contest charging | that both McKenzie and Skaggs were disqualified 
as ‘ sooners.” 

A hearing was had, at which Shaves. being in the penitentiary at 
Columbus, Ohio, dpicired by attorney. Testimony was submitted, and 
the local officers decided in favor of Murr ay. Upon appeal your Gffice, 
by. letter of March 12, 1894, affirmed said judgment. Skaggs and 
McKenzie appealed. While the appeals were pending before the 
Department, Skaggs: moved for a rehearing. On September 7, 1895, 
the Department denied Skaggs’s motion for rehearing, without preju- 
dice, and affirmed the decision of your office. Ou November 22, 1895, 
the Department denied a motion for review, filed by McKenzie, and 
-McKenzie’s entry was canceled by your office letter of December 19, 
1895. On December 29, 1895, Murray made homestead entry of said 
land. Skaggs filed a motion for rehearing, and on January 31, 1896, 
appealed from the action of your office canceling McKenzie’s entry. 
Said motion for rehearing was denied: on poy 10, 1896, and appeal 
‘dismissed on December 3, 1896. 

But it is insisted that the decision a gainst William Skaggs was void, 
| because, while the contest was pending, and prior to the hearing before | 


the local officers, Skaggs: had been convicted of a penitentiary offence, — 


and was | ane under his sentence, when the papaeent of the - 
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local officers was rendered. And a provision-in the laws.of the Terri- 
tory of Oklahoma is relied on in support of the contention that the — 
Land Office was divested of jurisdiction by reason of such conviction. . 
and imprisonment, which reads: Sec, 21, Ch. 25, Statutes of Oklahoma, 
1890: | 


A sentence of imprisonment in the territorial prison for any term less than for life, 
suspends all the civil rights of the person so sentenced, and forfeits all public offices 
' and all private trusts, authority or power, during the term of such imprisonment. 


2 New York Revised Statutes, 101, Sec. 19, declares tliat 


a sentence of imprisonment in the State prison for any term less than for life, sus- 
pends all the civil rights of the hee Ste) sentenced eae 5 eae term of such 
imprisonment ; : 

and the Court of Appeals of New York, in the case of Davis v. Duffie, 
3 Keyes, 606, held that, under this provision, the service of legal process 
upon a convict in the State prison is regular.and valid to confer juris- 
diction; that the statute which “suspends all the civil rights of the 
person ” sentenced to the State prison, does not suspend the rights of 
others against him; that he may be sued, ane the suit menial him may 
be prosecuted to judgment. 

The provision in the New York statute - is s similar to the Oklahoma 
Jaw, and the interpretation of the provision by the Court of Appeals of 
New York accords with sound reasoning. It would be strange. indeed, 
if a convict in a State prison should be exempt from ofeinary proceed: 
ings by action during his imprisonment. 

The claim of. Mrs. Skaggs to the land, independent of that of her 
husband, can not be recognized, for the reasou (if for no other reason) | 
that the preferred right of Murray as a successful contestant could not | 
be defeated by Mrs. Skaggs’s settlement acquired subsequent to the 
initiation of his contest against McKenzie’s entry. Hodges et al. v. 
Colcord, 24 L. D., 221; Hine ». Cliff, Id., 432. : 

That the Gunes children of William Skaggs are. not qualified to 
acquire title to public lands under the homestead laws is apparent. — A 
homestead entryman must be the head of a family, or a person who 
_ has arrived at the age of bwenty- one years. Sec. 2289 of the rae 7 

‘Statutes. 

Your office decisions - denying the application for a eatin are 
affirmed. 

On October 1, 1897, an application to intervene was filed by Robert 
M. McKenzie, wherein it is ‘alleged, among other things, 
that the petitioner employed an attorney of Washington, D. C., to appeal said case 
to the Honorable Secretary of the Interior for the consideration of $50.00, $48.00 of 
which was duly paid, and your petitioner rested in the assurance that said case was 
duly appealed to your Honor, for your consideration, and he only learned that such- 
‘was not the case by the letter mentioned in his affidavit, hereunto attached, dated. 
. August 4, 1897, and it was then for the first time that your petitioner learned that 
his entry was canceled, on the 19th day of December, 1895, by direction of the Hon- 

' orable Commissioner of the General Land Office. 


12209—vo1L 26——3 
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~The record in the case of Skaggs and Murray v. McKenzie shows — 
that an appeal was taken in behalf of McKenzie from the decision of 
your office, and that on September 7, 1895, the Department affirmed 
said decision; that a motion for review was then filed in behalf of 
‘McKenzie, which was denied by the Department on November 22, 1895, 
and McKenzie’s entry canceled by your office letter of December 19, 
1895, | 
This motiou bene founded on a misstatement of the record, affords 
‘no proper grounds for intervention. But Mrs. Skaggs’s affidavit of con- 
test being dismissed, the motion, for that reason, is without ene | 
The motion to intervene Is s dismissed, | 


RES JUDICATA—SUPERVISORY AUTHORITY—PREFERENCE RIGHT. 
PARCHER v. GILLEN, - 


The rule of res judicata as applied by the Department in determining whether a con- 
test is barred by prior proceedings, does not, as against the government and 
third parties, place matters which might have been tried and determined upon 
the same footing with those which have thus been disposed of. 

While the legal title to land remains in the government the Secretary of the Interior 
is charged with the supervisory authority and. duty of determining its proper 
disposition; and a change i in the person holding the office of Secretary, does not 
defeat or prevent a review or reversal in sry instance where the Secretary 

‘making the ruling, or rendering the decision, if still holding the office, would 

. bein duty bound to review and reverse his own act. 

The preferred right of entry given to the successfu] contestant by the act of May 
14, 1880, can not be held to extend to one, who, under another statutory enact- 
ment, is disqualified and prohibited from entering the landinvolved. 


Secretary Bliss to the Commissioner of the General Land Office, January 
17, 1898. . 


This case involves the N 4 of the NW ¢ and lot 1 of ey 12, T. 39 N,, 
k. 6 E., Wausau land district, Wisoonen, 

Marci 10, 1894, John Gillen made homestead entry No. 7121 of the 
tract, and March 24, 1894, D. W. Parcher filed an affidavit of contest 
| ae this entry alleging, among other things, that Gillen, in advance 
of their being opened for settlement, entered and occupied the lands, 
of which this tract isa part. A hearing. was had; at which both par- 
ties were present and introduced testimony, the receiver alone presid- 
ing. A special agent was detailed to act in place of the register, who 
was disqualified. While not present at the hearing, the Special agent 
duly considered the written tr anscription of the testimony and there- 
_after separate decisions were rendered, the receiver holding that the | 
charge of premature and unlawful entry was sustained by the evidence 


_ and.the special agent holding that the charge was not sustained. 


» April 3, 1895, your office approving the decision of the receiver, sus- 
bained Parcher's contest and held Gillen’s. entry for cancellation. 
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“Gillen appealed, and April 22, 1896, this. Department affirmed your — 
office decision. (330 L. and R., 463, not reported.) | 
_ Motion for a review of the departmental decision was, filed by Gillen, 
the chief error assigned being stated therein as follows: | 
— (1). In not holding that the case of Gillen v. Beebe (16 L. D., 306), upon a motion 
- for rehearing, was ves adjudicata as to the question of whether or not Gillen was on 
the land ‘in dispute prior to December 20, 1890, as the application for rehearing in 
_ that case was based upon this very point. 4 
December ‘15, 1896 (23 L. D., 485), this Department revoked the — 
departmental decision of April 28, 1896, dismissed Parcher’s contest, 
and held Gillen’s entry intact, solely upon the ground that the deci- 
sions In the case of Gillen »v, Beebe (16 L. D., 306.and 279 L. and R., 
319) finally and conclusively adjudged that Gillen did not pr ematurely 
or unlawfully enter upon the land in contest. | 
January 12, 1897, Parcher filed a petition asking a aston dideratian 
of this last decision of the Department and Gillen was duly notified. 


Briefs by both parties were filed; and February 24, 1897, counsel on — 


both sides argued orally before the Department the questions involved 
in the case. My predecessor then concluded to defer action on said 
petition and to permit his successor to decide it. ; 
The whole case has been recently re-argued, both orally and in writ- 

ing, and it is now before me for disposition. _ 

The record shows the following facts: 
. The tract in contest is part of the lands, commonly iiown as “water 
reserve lands,” which were. withdrawn from settlement and entr y by 
the President’s proclamation of April 5, 1881, and which were restored 
to settlement and entry under the homestead law, by the act of Con- 
gress approved June 20, 1890 (28 Stat., 169). 

The third section of said act reads as follows: 
- Sec. 3. That no rights of any kind shall attach by reason of settlement or squat- 
ting upon any of the lands hereinbefore described before the day on which such 
lands shall be subject to homestead entry at the several land offices, and until said — 


Jands are opened for settlement no person shall enter npou and occupy the same, and 
any person violating this provision shall never be: permitted to enter any of said 


lands or acqnire any title thereto. This act shall take effect six months after its 


approval by the President of the United States. 


The act took effect December 20,1890. The receiver, whe saw the 
witnesses and heard them testify, your office, and the Deparment in 
its first decision, all concurred in finding from the evidence that Gillen 
unlawfully entered upon and occupied water reserve lands on December 
19, 1890, and that he did this for the purpose of obtaining an advantage 
in the settlement and entry thereof. ‘The record has again been care- 
fully examined and I am of opinion that this finding is fully sustained 
by the evidence. Applied to these facts the statute commands that 
Gillen shall never be permitted to enter any of said lands or acquire 
any title thereto.” Smith v. Townsend (148 U. 8., 490), 

- Gillen insists that by reason of the proceedings and the decisions in 
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‘Gillen v Beebe, first decided March 29, 1893, (16 L. D, , 306), and reaf- 
~ firmed February 12, 1894 (279 L. and R. ‘Letter: -press 319), it was finally | 
and conclusively adjadeed that he did not enter upon and occupy said | 
lands in violation of the act aforesaid; and that Parcher and the United 
States are bound by that ad udication: This claim of res judicata was 
- not made before the local office in the. present contest but was urged | 
by Gillen upon his appeal to your office and again upon his further 
appeal to the Department. — Your office in its decision of April 3, 1895, 
held that the matter was not res judicata and this holdin g was affix med. 
by the departmental -decision of April 22, 1896, and was afterward with- 
drawn and reversed by the departmental deen of December 15, 1896. 
Upon the same record and upon the same question these two depart- 
mental decisions reached and announced opposite conclusions. 

The facts i in the case of Gillen v. Beebe will be briefly stated i in order 
that the application of the contention made by Gillen and. recognized 
in the decision now under review, may be understood. Beebe had 
made homestead entry of a part of the lands now in question shortly 
after 9 a. m., the hour of opening the local office, December 20, 1896, 
being the day upon which the lands were opened to settlement. Gillen 
subsequently made apphcation to enter all the lands now in contro- 
versy, alleging settlement between the hours of 12 and 1 a. m., Decem- 
ber 20, 1890, and a hearing was had.to determine the respective rights 
of Gillen and Beebe to the lands claimed by both. The evidence was 
brief and without conflict. The point of differetice was one of law only. 
Beebe contended before the local office that the portion of the statute 
providing 
that no rights of any kind shall attach by reason of settlement squatting upon any 
of the lands hereinbefore described, before the day on which said lands shall be sub- 
ject to homestead entry at the several laud offices, | 
referred to the business day recognized in the practice.of the local office 
and not to the calendar day. It was insisted by him that since the © 
local office opened at 9 a. m., and since a homestead entry could not be 
made until the local office did open, Congress intended to inhibit set- 

tlement up to the moment when the landscould be entered at the local 
office according to its recognized hours for transacting business, and — 
that therefore Gillew’s settlement was premature and unlawful and could 
not avail against Beebe’s entry. The local officers held that the statute 
referred to the calendar day and not to the business day; that Gillen’s. 
settlement between the close of the calendar day of December 19, and 
- 9a, m., December 20, was not premature or unlawful, and that Gillen. 

had the prior and ware claim. On appeal, your office affirmed the | 
decision of the local office in this respect and, on turther. appeal, the 
Department reached a like decision. 

Up to this time there had been no claim, and. no intimation of aly 

- @laim, that Gillen had entered upon water reserve lands prior to the 
 ealendar day of December 20, Thus far, the claim of his disqualification 


too 
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was based avolisivein upon his admitted entry upon said lands between 
the beginning of that calendar day and 9 o’clock in the forenoon 
thereof. This statement of the very narrow issue tried and determined 
respecting the qualifications of Gillen is given additional significance 
when we consider the issue which was tried and determined in the 
same case, respecting the qualifications of Samuel H. Norton, another — 
party thereto, who claimed settlement on the morning of December 20, 
upon a part of the lands included in Beebe’s homestead entry. At te 
hearing special inquiry was nade to show that Norton had in fact 
entered upon water reserve lands on December 19, for the purpose.of — 
examining the land and selecting that which he desired. This fact was. 
distinctly pointed out in the briefs filed and.it was earnestly insisted 
that by reason thereof Norton was wholly disqualified to make entry: 
of any of said lands, While the contention was not recognized in the 
decision of the local office or in that of your office, it was reasserted in 
the briefs and. the departmental decision discussed the matter at length 
and expressly beld Norton was disqualified by such premature and 
unlawful entry. The fact that Norton’s disqualification resulting from | 
what he did before the calendar day of December 20, was made the 
Subject of inquiry at the hearing, was insisted upon in briefs of coun- 
sel, and was determined in the departmental decision, when contrasted 
with the fact that there was. no such inquiry, insistence or decision 
relating to Gillen, demonstrates that the question of the latter’s enter- 
ing upon such lands before the calendar day of December 20, and his 
consequent disqualification, was not tried or determined in that case. 
Beebe thereafter filed a motion for rehearing, alleging that he had 
recently been informed that Gillen had entered upon and occupied water 
reserve lands upon December 19, in violation of the statute and that 
he had also recently discovered several witnesses who would so testify. 
The names of the witnesses were given aud their affidavits filed. 
Counter-affidavits were filed upon the part of Gillen and in passing 
upon the motion the department held (279 L. and R., 319): - 
anew trial will not be granted on the ground of newly discovered evidence unless — 
- such evidence is of that character to necessarily cause the trial court to arrive at a 
different conclusion, It is not shown to my satisfaction ‘that the newly discovered 
evidence of Becke would necessarily have that effect in the case at bar, especially in 


- view of the fact that such evidence would all be contradicted by witnesses caet by 
Gillen, judging from the affidavits now before me. 


Hilliard v. Lutz (22 LD D., 824; on review, 23 L. D., 400) is a case quite 
similar to the one now under discussion. There, Lutz, on the ground of 
settlement in the early morning of December 20, had successfully con- 
tested a homestead entry made by another upon water reserve lands 
immediately following the opening of the local office, and as the result 
of such contest was himself permitted to make homestead entry thereof. 
Later Lutz’s entry was contested. by a third party on the ground of 
- premature entry on December 19, as in this case, and when this second 

ease reached the Department it was contended that the question of 


’ 
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Lutz's qualifications was determined in the first contest aad could not 
be made the subject of further inquiry. The Department held: 


| It is obvious that strictly speaking, any question involved in the present contest 
is not: res judicata by reason of having been decided in a former contest to which the 
contestant herein was not a party, as one of the essential elements of res judicata, 
viz., identity of parties, is wanting. However, the Department in order to prevent 
‘useless litigation has adopted the rule that an issue once tried and determined | 
can not be made the basis of a second contest. If then the question as to whether 
or not Lutz is disqualified by reason of having entered upon water reserve lauds 
prior to the legal hour of opening has been passed upou in a former contest, that 
question can not again be raised; butif it has not heretofore been adjudicated, then 
it is still a proper subject of investigatiou. | 


The history of the first contest is then recited whereby it appears 
that Lutz’s qualifications were not in any manner questioned -in the 
first contest except by a motion for a beneetue? which was denied. 
The decision proceeds: : : a 


_ It must be clear from what has been said above that the question as to whether 
or not Lutz is disqualified by reason of having entered upon water reserve lands 


.. prior to the legal hour of opening is not an ‘‘issue once tried and determined.” There 


has never been a trial upon that point prior to the present contest, nor did the 
- Department in the former contest decide that Lutz was not disqualified. The quali- 
fications of Lutz were not in issue in the former contest, and the fact that the» 
‘Department declined upon good and -snfficient grounds to remand the case in order 
that testimony might be taken upon that point is no bar to a subsequent contest i in 
which that issue is properly raised. 


The motion for rehearing alleging disqualification of the contestant — 
on account of his going upon the land on December 19, was common 
to both cases. The qualifications of Lutz were uot questioned at all 
at the hearing in the first contest. Gillen’s qualifications, however, 
were made the subject of inquiry at the hearing in the Beebe contest, 
but that inquiry was confined to the legal effect of his entering upon 
the land on December 20, and prior to 9 a.m. thereof. The difference 
in-the two cases is not such as to prevent the application to this vase’ 
of the ruling in Hilliard ». Lutz. The most that can be said of either 
case is that in the first contest the disqualification of the contestant if 
_ known and proved by the contestee, would have defeated the contest. 
Since settlement by one prohibited or disqualified from acquiring any 
right or title to the land is unavailing and confers no right of entry 
upon such settler, it follows that where the sole ground of a contest is 
the prior settlement of the contestant his disqualification may be suc- 
cessfully interposed as a defense to the contest; but if the contestee © 
admits the qualifications of the contestant or fails to take issue thereon, 
the government and third parties are not thereby precluded from 
asserting such disqualification, The rule of res judicata, as applied in 
the Department, does not, as against the government and third parties, 
place matters which might have been tried and determined upon the 
game footing with those which have been tried and determined. It 
results that the question of Gillen’s disqualification by reason of having 
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entered upon water reserve lands on December 19, was not tried and 
determined in the case of Beebe v. Gillen, and the decision therein did 
not preclude at rial and determination of that question in this case. 


It is urged by both parties that one Secretary of the Interior is 


without jurisdiction or authority to review and reverse, upon the same 
-Tecord, a decision of a preceding Secretary, the contestant insisting | 
that the decision of April 2, 1896, by Secretary Smith, was not subject 
to review and reversal by Secretary Francis, and. the contestee main- 
taining that the decision of December 15, 1896, by Secretary Francis is. 
not subject to review and'reversal by the present Secretary. If it is 
literally true that a ruling by one Secretary can not be reviewed and 
reversed, upon the same record, by a succeeding Secretary, then the 


_ decision “of Secretary Smith is now the decision of the Department in 


this case, and the decision by Secretary Francis is void because with- 
out jurisdiction or authority. The record at the time of the decision by 
Secretary Smith is the record now; there have been no changes. To 
avoid the application of this panics to the decision by Secretary 
Smith, contestee calls attention to the fact that a motion for review ~ 
thereof was seasonably filed by him, and refers to the Rules of Prac- 
tice, wherein provision is made for the filing of such motions. The 
authority of the Secretary of the Interior is fixed by law and not by 
rules of practice of Lis own or his predecessor’s making, This authority 
is conferred for the public good and its exercise is a duty pertaining to 
_ his official station. Any act of his would be impotent to either divest 

hin of that power or to relieve him of that duty. The rules adopted 
and promulgated from time to time are ititended to regulate and pro- 
vide for the orderly transaction and dispatch of the public business by 
-law placed under his direction and supervision, and do not attempt to 
' surrender any lawful authority or to avoid any official duty. This is 
plainly recognized by. the rules now“in force, which, as a matter of pre- _ 
caution rather than of necessity, contain the following express reser-— 
vation in the order for their promulgation, viz.: 


- None of said rules shall be construed to deprive the Secretary of the Interior of 
the exercise.of the directory and supervisory powers conferred upon him by law. 


The Revised. Statutes of the United tales contain the po powane 
provisions: — 


Sec, 441. The Secretary of the Interior is einreed with the supervision of ‘publio 
business relating to the following subjects: 

# * x # x. * # 

Second, The public lands, including mines. 

Sec. 453. The Commissioner of the General Land Office shall perform, under the 
direction of the Secretary of the Interior, all executive duties appertaining to the 
surveying and sale of the public lands of the United States, or in anywise respecting 
such public lands, and, also, such as relate to private claims of land, and the i issuing 
of patents for all agents [grants] of land under the authority of the government. 
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Sec. 2478. The Commissioner of the General Land Office; under the direction of the 
Secretary of the Interior, is authorized to enforce and carry into execution, by _ 
appropriate regulations, every. part of the provisions of this title [public pals 
not other wise specially provided for. 


In Knight v. United States Land Aespeation ag U. S., 161, 177, 178, 
181), in construing these sections and discussing the jurisdiction and 
power of the Secretary of the Interior over proceedings for the dispo- 
sition of public lands, the court said: ; 


_The phrase, ‘under the direction of the Secretary of the Interior,’ as fee in these . 
sections of the statutes, is not. meaningless, but was intended as an expression in 
general terms of the power of the Secretary to supervise and control the extensive 
operations of the Land Department of which he is the head. It means that, in the 
important matters relating to the sale and disposition of the public domain, the sur- 
veying of private land claims ‘aud the issuing of patents thereon, and the adminis-. 
tration of the trusts devolving npon the government, by reason of the laws of Con- 
gress or under treaty stipulations, respecting the public domain, the Secretary of 
the Interior is the supervising agent of the government to do justice to all claimants 
aud preserve the rights of the people of the United States. 

The rules prescribed are designed to facilitate the department in the dispatch of 
business, not to defeat the: supervision of the Secretary. - For example, if, when a_ 
patent is-about to issue, the Secretary should discover a fatal defect in the umoneed: 
ings, or that by reason of some newly ascertained fact the patent, if issued, would 
have to be annulled, and that it would be his duty to ask the Attoriiey-General to 
institute proceedings for its annulment, it would hardly be seriously contended that — 
the Secretary might not interfere and prevent the execution of the patent. He could 
not be obliged to sit quietly and allow a proceeding to be consummated which it 
would be immediately his. duty to, ask the Attorney-General to take measures to. 
annul, 

The Secretary is the guardian of the people of the United States over the public 
lands. The obligations of his oath of office oblige him to see that the law is carried 
out, and that none of the public domain is wasted or is disposed of to a party not 
entitled to it. He represents the government which is a party in interest i in every — 
case involving the sur vey. and disposal of the public lands, 


_- In United States ». Schurz (102 U. S., 378, 402), the court, in referring 
to the authority of the officers of the land department, held: 


From the very nature of the functions performed by these officers, and from the’ 
fact that a transfer of the title from the United States to another owner follows 
their favorable action, it must result that at some stage or other of the us oceedings 
their authority in the matter ceases. 

It is equally clear that this period i is, at the latest, pr eysaely when the last act in — 
the series essential to the transfer of title has been performed. Whenever this takes 
. place, the land has ceased to be the land of the government; or, to speak in tech- 
nical language, the legal title las passed from the government, and the power of 
these officers to deal with it has also passed away. 


Tn New Orleans v. Paine (147 U. 5. 261, ao) in discussing | the same 
subject, the court says: 
Until the matter is closed by final action, the preeesdiaes of an sftieae of a depart- 


ment are as ‘much open to review or reversal by himself, or his successor, as are the 
. interlocutory ¢ decrees of a court open to review upon the final hearing. 
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In Michigan Land and Lumber Co. v. Rust (168 U.S.,—), the supreme 
— court 1n again passing upon the jurisdiction of the Department, sald: 

It-is, of course, not pretended that when an equitable title has passed the land — 
department has power to arbitrarily destroy that equitable title, It has jurisdic- 
tion, however, after proper notice to the party claiming such equitable title, and 
upon a hearing, to determine the question whether or not such title has passed. 
(Cornelius v. Kessel, 128 U.S., 456; Orchard v. Alexander, 157 U. S., 372, 383; Parsons 
v. Venzke, 164.U. 8., 89.) In other words, the power of the department to inquire - 
into the extent and validity of the rights claimed. against the government does not 
cease until the legal title has passed. 


A consideration of these decisions interpreting the statutes defining 
the authority and duties of the officers of the land department, clearly 
demoustrates that so long as the legal title remains in the government 
the lands are public within the meaning of those statutes and the 
laws under which such lands are claimed, or are being acquired, are in 
process of administration under the supervision and direction of the 
Secretary of the Interior. | 

The legal title to the land embraced in Gillen’s homestead entry 
remains in the United States, and Gillen, upon due notice and after a 
full hearing, is shown to be prohibited from acquiring title thereto. If 
this entry remains intact and a patent is issued thereon, a direct viola- _ 
tion of a plain provision of the land laws will receive official sanction 
and approval, the rights of the people of the United States will not be 
preserved, and a proceeding fatally defective will be consummated by 
the passing of the government title to one expressly prohibited from 
acquiring it. Jurisdiction and authority to apply the law to these facts _ 
and prevent this unlawful acquisition of public lands certainly exists - 
somewhere, and if so it-is possessed by the courts or the land depart- 
ment. That the courts are without such jurisdiction while the legal 
title is in the United States is fully shown in United States v. Schurz, 
supra, where at page 395 the court Says: | 

The constitution of the United States declares that Cou gress s shall hay e power. te 
dispose of and make all needful rules and regulations respecting the territory and — 
other property belonging to the United States. . Under this provision the sale of the 
public lands was placed by statute under the coutrofof the Secretary of the Interior. 
To aid him in the performance of this duty, a bureau was created, at the head of 
which is the Commissioner of the General Land-Office, with many subordinates. 
To them, as a special tribunal, Congress confided the execution of the laws which 
regulate the surveving, the selling, aud the general care of these lands, 

Congress has also enacted a system of laws by which rights to these lands may be 
~acquired, and the title of the government conveyed to the citizen. This court has 
_with a stfong hand upheld the doctrine that so long as the legal title to these lands - 
~YTemained in the United States, and the proceedings for acquiring it were as. yet 

in fieri, the courts would not interfere to control the exercise of the power thus | 
vested in that tribunal. To that doctrine we still adhere. 


The holding thus announced has been frequently repeated by the 


supreme court and is too well established to admit of any question. 
_A-snit by the United States against this entryman to recover the 
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Jegal title to this fad can ‘not now be maintained because the govern- 
ment can not recover a title which it has not lost, and because the 
entryman can not‘be compelled to restore a title which he does not 
possess. A suit by the United States to determine whether the entry- 
man has acquired an equitable title would be equally unsnccessful for 
the reason that the authority of the land department over proceedings 
to acquire title to public lands is exclusive and that authority extends 
to determining whether or not an equitable title has passed and con- 
tinues until the government has parted with the legal title. (United 
States v. Schurz, supra, and Michigan Land & Lumber Co. v. Rust, 

supra.) 

If the contention under consideration is sound, it follows that during 

the period intervening between the decision of Secretary Smith or 
| Secretary Francis and the issuance of patent, there is a hiatus during 
~ which jurisdiction does not exist anywhere; and that the land depart- 
- ment must knowingly issue a patent to a disqualified entryman as a 
condition precedent to any proceeding to declare him disqualified and 
not entitled to such patent. It is not believed that a contention which 
leads to such ap anomalous and unreasonable result finds support in. 
either statutes or judicial decisions. There is no claim that the conten- 
tion finds support in any statutory provision, and the only judicial 
‘decisions cited in support thereof (United States v. Stone, 2 Wall., 525; 
Mullen v, United States, 118 U. S., 271; Noble v. Union River Logging 
Co., 147 U. 8., 165) are cases in which, after the legal title had passed 
from the soverninerit the Secretary of the Interior, err oneously assuming 
that the land was still within the jurisdiction of the land department, 


-. attempted to revoke the patent or other instrument of conveyauce. - It 


was held that this was a judicial act and required the judgment of a _ 
court. This would have equally followed if there had been no change 
of secretary, (Moore v. Robbins, 96 U.S., 530) and itis not in conflict 
with the ruling in the other cases to which reference has been made. 
The true rule drawn from an examination of all of the authorities is _ 
that the jurisdiction of the land department ceases where the jurisdic- — 
tion of the courts commence, viz: when the legal title passes, and that 
there is no hiatus between the termination of the one and the beginning 
of the other. Under this rule the land will always be within a juris- 
diction which can administer the law and protect both public and 
private rights, - | 

The office of the Secretary of the Interior. is a continuing one. Its 
incumbents come and go but the office remains. The powers and duties 
of the office are impersonal, and operate uniformly at all times and 
upon all controversies without reference to who may be exercisin g those 
powers or performing those duties. A change in the per son holding 
_ the office does not authorize, and should not invite, a review or reversal 
of prior rulings or Fence aud neither does such change prevent or 
defeat a review or reversal in any instance where the Secretary making 
the ruling or rendering’ the decision, if still in office, would be in duty | 
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bound to review and reverse his own. act. Administrative reasons as 
well as the principles of common justice require that a secretary should 
not disturb or reverse prior rulings or. decisions, except where it is 
affirmatively shown that manifest injustice has been done or the law 
clearly misapplied; but this is equally true of his own rulings and 
decisions, and is not limited to those of his predecessor. _ 

So long as the legal title remains in the government the Secretary of 
the Interior, whoever he may be, is charged with the duty of seeing 
that the land is disposed of only according to law. The issuance of a 
patent is the final act and decision in that disposition and with it and 
not before does the supervisory power and duty of the Secretary cease. 

‘The departmental decision of December 15, 1896, herein is recalled 
and vacated, and the former departmental decision of April 22, 1896, 
affirming your office decision of April 3, 1899, is adhered to, subject to 
the following modification: 

' By the act of May 14, 1880. (21 Stat. 140), a eputestant procuring the 
cancellation of a Tomestead eutry is given a preference right of entry 
of the land thereby relieved from entry, but this statute is to be con- 
strued and administered in harmony with others relating to the dis- 
posal of the public lands and can not be held to confer such preference . 
| right upo ope who is. by another act prohibited and disqualified from 

making entry of such land. Here it appears by the testimony of the 
contestant, Parcher, that he, like Gillen, entered upon thése water 
reserve lands December 19th, during the prohibited period for the pur- 
pose of selecting. a tract for entry and gaining an advantage over others © 
in the settlement and entry thereof. Using the language of the stat- 
ute, it follows that he ‘shall never be permitted to enter any of said ~ 
lands or acquire any title thereto.” Being prohibited from making | 
entry he is equally. excluded from the pr efer ence right.of Suey other- 
wise given to successful contestants. 
_ Gilles entry is hereby canceled, Parcher is denied any ‘prerehios 
right, and the laud will be held subject to entry by the first eee 
applicant. 

Prepared and seneoead by 

WILLIS VAN DEVANTER, 
Assistant Attorney General. 


RAILROAD GRANT—RESERV ATION—INDIAN LANDS, 
NORTHERN Paciric R. BR. Co. v. MAGCLAY, 


Lands in the Bitter Root valley above the Loo-Lo Fork, included in the reservation 
made by the treaty of 1855, and surveyed under section 2, act of June 5, 1872, 
are excepted from the grant to the Northern Pacific. 

Secretary Bliss to the Commissioner of the General Land Office, January 

(W.V.D) 17, 1898. - (J. L, MO.) 


- Your office, on. August 30, 1893, reiidered a decision in the case of 


the Northern. Pacific Railroad Company Oe Samuel MaelBy: involving 
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the N. 4of the NE. fand the N. 4 of NW. 4 of Sec. 11, 7. 11N,, B. 20 W, 7 : 
‘Missoula land district, Montana. 
The land described is situated in the valley of the Bitter Root river, 


above the Loo-lo Fork. Said decision held Maclay’s pre- emption entry — 


for approval, and rejected the claim of the railroad company. : 
On June 17, 1895, the Depar tment atfirmed said decision of your 
office. 
On June 29, 1895, ean for the railroad company filed a motion for — 
review, which your office transmitted: by letter of July 3, 1895. 
The principal ground of said motion for review was that ‘‘ the ques- | 


tion of the right of the company to Jands thus situated being” then. — 


“before the United States supreme court for determination in the case 
of the company v. Maclay, No. 762, it was error to decide the same 
betore the court rendered. its decision.” : 

The case was-brought before the United States supreme court from 
the circuit court of appeals, ninth circuit. The latter court held that 
the tract. in coutroversy, and others similarly situated (in the Bitter 
Root valley, above the Loo-lo Fork), were not granted to the N orthern 
Pacific Railroad Company. (See 61 Federal Reporter, 554), 

Action upon said motion for review has been suspended by: the 
Department pending a decision by the supreme court in said case. 

The Department 1 is now in receipt of a communication trom counsel 
for the company; in which they state that said company have deter- 
mined to. withdraw their appeal to the United States supreme court in 
the Maclay case; and they suggest that it will not be necessary longer 
to continue the suspension of said Bitter Root valley cases. In fact,it. - 
is within the knowledge of the Depar tment that said appeal has actu- 
ally been withdrawn. | 

The land here in controversy is tli the lands sur veyed under the . 
second section of the act of. June 5, 1872 (17 Stat., 226-7), and is a part 
of the reservation made by the froaty of 1855 —beine inthe Bitter- 
Root valley above the Loo-lo fork”—and is therefore excepted from the 
grant to the railroad company. (61 Fed. Rep., 554:) The railroad com- 
-pany has now abandoned all claim to lands nb -aced within the survey. 
under the act of 1872, supra, and any suspension heretofore. existing of 
— lands within that survey is withdrawn. 

No reason appears why the departmental decision (ot ir une 17, 1395, ) 
heretofore rendered should be disturbed. 

The motion for review is therefore denied. ‘ 


INDIAN LANDS—LEASE—ACT OF JUNE 7, 1897. 
RED CLIFF RESERVATION. 
Under a patent for Indian Jands that contains a provision, authorized by treaty, 


that the lands so conveyed shall not be alienated or leased without the consent - 
of the President, a lease is ineffective until approved by the President. | 
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The provisions of the act of June 7, 1897, relative to leases of Indian lands, are — 
applicable only to allotments made.under the act of February 8, 1887, or other 
acts of Congress, where the title in fee has not passed to the allottee, and do 

- not include a lease executed by the heirs of an Indian pavenyee to whom title 
has passed 1 In accor dance with ae provisions. 


Assistant Attorney-General Van Denaiiien to the Secretary of the Interior, 
January 17, 1898. — GEES G.) 


Your reference of January 6, 1898, of the letter of the Commissioner 
of Indian Affairs, bearing date January 4, 1898 (Land 52463-1897, 
- 62693-1897), for an opinion upon the questions therein submitted, has 
been under consideration, and I have the honor to present her ewith my 
views thereon. ' | | 
_ Itappears from this communication that, under Rene acai author- 

ity, sealed proposals were invited for the purchase of all the merchant- | 
able timber upon the Red Cliff Indian reservation, in Bayfield county, 
Wiscousin, to the extent, approximately, of one hundred willion feet. 
The successful bidder was required to erect a mill within the limits of 
such reservation, of suitable capacity for the manufacture of not less 
than ten million feet of lumber annually, of timber to be purchased | 
. from the allottees or patentees thereon, and it seems, therefore, that — 
the duration of the contract might extend to the period of ten years. 

In the bid of Mr. Frederick L. Gilbert, which was accepted by the 
Department on September 23, 1897, there was a condition that the gov- 
ernment shall furnish him with a mill site on the reservation, free of 
cost, and in the official report of that date, submitting such bid for the 
consideration of the Department, it was indicated that.this condition 
could not be complied with, as the reservation land, with the exception 
of a very. small tract, had been allotted in severalty or patented to the 
Indians, but the aeane agent at the La Pointe Agency had advised — 
the office of Indian Affairs that the Indians of the reservation would 
willingly furnish a mill site thereon, and that there would be no diffi- 
culty in that respect. Thereafter, and on October 25, 1897, a lease. 
was executed by and between Mr. Gilbert and the heirs of Henry Buf- 
falo, a Chippewa Indian, deceased, for lot 2 of section 31, in township 
51 north, of range 3 west, on the Red Cliff reservation, Wisconsin, 
containing 61.58 acres, for the term of ten years from the date thereof, 
at an annual rental of two hundred dollars, payable annually in 
advance. It has since been determined by the Red Cliff Indian busi- 
ness committee that the lessors are the only heirs of the decedent pat- 
entee for said lands. 

The lease provides that it shall be valid and binding only after: the 
approval of the Secretary of the Interior. 

The Commissioner of Indian Affairs states that in view of the situa- 
tion and the necessities of the case, he is of the opinion that the inter- 
ests of the Chippewa Indians of the Red Cliff reservation would be | 
subserved by the approval of the lease, and that the rental of the 


f . 
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demised premises, at two hundred dollars per annum, which is some- 
thing over three dollars per acre, eDIeer to be adequate and benelicial 
to the lessors. 

He also suggests that the lease should be approv ed by the Seer etary 
of the Interior, as 1t so provides in terms, and also by the President, 
as required by the treaty and prescribed by the patent. 

~The allotments or assignments to the Red Cliff Indians were-patented _ 
under the third article of the treaty with the Chippewa Indians, con- 


eluded on September 30, 1854 (10 Stat., 1109), which authorizes the 


‘President, from time to time, at his discretion, to. cause the whole or 
any part of the reservation, set apart by the treaty, to be surveyed, 
and to assign to each head of a family, or single person over twenty- 
one years, eighty acres of land for his “or their.” separate use, and in 
his discretion, as fast as the occupants of the reservations become 
capable. of transacting their own affairs, to issue patents therefor to 
such occupants “with such restrictions of the power of alienation as 
he may see fit to impose.” ; 

The patents issued in conforinity with this stipulation of the aren 
the form of which is submitted in the letter of the Commissioner of 
Indian Affairs, convey the title in fee simple of the allotted portions 
of the reservation to the several allottees and patentees, subject to the » 
stipulation that the patentees and their heirs shall not sell, lease or in 
any manner alienate the tracts allotted and patented to them without 
the consent of the President of the United States. _ 

The lease is ineffective without the consent of the President, as his. 
approval is a condition precedent to its validity, under the reservation 
in. the patent, which is expressly authorized by the terms of the treaty. 
It should be submitted to him, with your approval thereon endorsed, if 
you should determine that such recommendation should be made. 

The lessee desires an authoritative ruling of this Department upon 
the validity of the term of the lease, which is ten years, in view of recent: 
legislation of Congress as embodied in the Indian appropriation act, 
approved June 7, 1897 (30 Stat., 85), wherein it is provided that 
_ whenever it shall be made to appear to the Secretary of the Interior that. by reason 
of age or disability any allottee of Indian lands under this or former acts of Con- 
gress can not personally and with benefit to himself occupy or improve his allotment 
or any part thereof the same may be leased, in the discretion of the Secretary, upon — 
such terms, regulations aud conditions as shall be prescribed by him, for a term not. 
exceeding three years.for farming ane erazing pe poses, or five years for ane or: 
business purposes. . | 


-- The Commissioner intimates that this provision does not Sule to the © 
lease submitted in his communication, as the allotments were made to — 
the Indians on the Red Cliff reservation, and patents issued therefor in 
fee, under the terms of the third articie of the treaty with the Indians 
of such reservation, prior to the legislation on the subject of leasing 
Jands allotted in severalty to reservation or tribal Indians and that the 
sole proviso or condition in such patents is that none of the land shall 
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be sold, leased or in any manner alienated without the consent. of the 
President. 

It is clear that the lease does not fall within the provisions of this 
act. The legislation has reference to allotments, made under the act of _ 
_ February 8, 1887 (24 Stat.,.388), or other acts of Congress, where the 
title in fee has not passed to the allottees and does not embrace cases 
like the one at bar, where the title in fee has passed from the United 
States to the allottee. 

The term of.a lease permitted Hides the act of June 7, 1897, for busi- 
hess purposes, can not exceed five years, and this imitation as to the 
term of the lease is not the only limitation, as the Indian lessor must 
be one who by reason of age or disability ¢an not personally and with -_ 
benefit to himself occupy or improve his allotment or any part thereof. 
If this statute operates in a case like the one now under consideration, 
the lease would be subject to attack, not only because the term-of the 
lease extends. beyond the statutory limitation of five years, but for the 
_ farther reason that there is no showing that the lessors are, on account | 
of age or disability, unable to successfully occupy or improve the allot- 
ment of their ancestor. © 

. But the statute does not apply to the case at bar. The Indian lessors 
are not allottees or heirs of an allottee. They are not occupymg the 
position of heirs of an “allottee of Indian lands” under any act of 


- Congress, but are heirs of a patentee, whose patent was issued not by 


authority of an act of Congress, but pursnant to the terms of a treaty. — 
The provisions of such treaty have not been abrogated by the act of 
. Congress referred to, nor by any act of Congress: The statute men- 
tioned—that of June 7, 1897 (30 Stat., 85)—is a reiteration of the policy 


- of Congress relating 6 leases of Tndien allotments in severalty, and 
its language is similar to antecedent legislation enacted as supplemen- __ 


tary to the act of February 8, 1887, allotting lands in severalty: to cer- 
tain reservation Indians (24 Stat., 388; 28 Stat., 304, 900; 29 Stat., 340). 
It had reference to allotments where the title remains in the United 
States in trust for the Indians, for the statutory period, or for such 
_ additional period as the President may, by virtue of an allotment stat- 
ute, impose; it has no application to a lease like the one submitted, 
executed by the heirs of an Indian patentee to whom the title bas 
passed from the United States: by a patent issued under the solemn 
provisions of a treaty. 

The prohibition ‘of alienation, under the terms of the treaty, Is one 
which the President has seen “fit to impose,” using the language of. 
the treaty, and is expressed in the patents which convey the title in 
fee, issued to the Chippewa Indians residing on the Red Cliff Indian 
reservation, and who are those with whom the treaty was made and 
whose rights are secured thereby. It inhibits the Indian patentee from 
_ selling, leasing, or in any manner alienating his lands without the con- 
sent of the President. While this is a provision in restraint of aliena- 
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tion it necessarily implies that the patentee has the power to sell, lease, | 
and convey the lands patented with the consent of the President. 
_ [have, therefore, to advise that, in my opinion, the lease submitted 


= will be valid upon the approval of the President. The lease is also by 


its own terms conditioned upon your approval.” 
If it receives the joint approval of the President and of the seer rotary 
of the Interior, it will, in my Sprmon be valid. 
Approved January 7, 1898, | 
Oe BLISS, Seeretart Y. 


JACKSON ET Al. %, ‘GARRET®. 


~ Motion for rehearing denied by Secretary Bliss, January 17, 1898. 
See 25 L. D., 273. 


RAILROAD GRANT—INDEMN ILY—FORFEITED LANDS. 
UNION OL Company. 


The order of November 22, 1897, suspending action relative to the right of the South — 
ern Pacific Company to make indemnity selections within. the forfeited primary 
limits of the Atlantic and Pacitic grant, rev oked, and directions given with respect 
to the disposition of lands 1 in said limits. . : 


.. Seeretars "y Bliss to the Commissioner of the General he Office, Janwary 
“a ede) = | _ 18, 1898. = | ee on ee 


oN oveniber’ 22, 1897, the Desatiment, on the application of the South- 
ern Pacific Railroad Gongany: issued an order (25 L. D., 393), directing 
‘your office to suspend action upon that part of depacuiental decision of — 
November 6, 1897, on review (25 L. D., 351), relating to the question of 
the right of the Southern Pacific Railroad Company to make indemnity 
selections within the forfeited primary limits of the Atlantic and Pacific 
grant. The purpose of this order of suspension was to withhold action | 
upon that particular portion of said departmental decision of Novem- 
ber 6, 1897, during the pendency, in the supreme court, of proceedings 
to obtain a rehearing and reconsideration of a prior decision therein, 
upon which the departmental decision now in question was based. 
Since the issuance of said order of suspension the Southern Pacific 
_. Railroad Company has presented to the supreme court its petition for 
rehearing in the case named and that petition has been considered and ~ 


denied, so that the decision of the court cited in the departmental 7 


A seision has now become final. The said order of suspension of No- - 


vember 22, 1897, is hereby revoked and the application of the Southern 


Pacific Railroad. Company, which was therein treated as a motion for 
re- ‘review, is hereby denied. : 
. In so ) far as departmental letter of Nowvenbew 8, 1893, in answer to 7 
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_ your - office ee of October 25, 1893, operated to defer the opening to 

entry of the lands embraced in what was then known as suit No. 184 - 

(which is the one recently decided in the supreme court, as hereinbefore 
stated) it is herebyrecalled, and you will proceed as theretofore directed 

- in departmental letter of J aly 15, 1893, relating to these lands. | 


SECOND CONTEST—RES JUDICATA—JURISDICTION. 
SEIXAS 2, GLAZIER. 


* of second contest, or second hearing on the same charge is rarely permitted, but the 
. mere fact that a charge against an entry bas formed the basis of a contest, which 
failed for want of sufficient proof, will not, in itself, preclude the Land Depart- 
ment from further consideration of the same matter, if the legal title to the 
-Jand still remains in the government, and it is made to clearly appear that 
adherence to the former finding, or decision, will lead to the patenting of public 
~ land in violation of express provisions of law. ) 


Secretar y Bliss to the Commissioner of the General Land Office, January ‘3 


(W.V.D) 17,1898. | (W. A.B.) 


The Department is in receipt of your office letter of May 11, 1897, 
returning, with evidence of service, the motion for review, entertained 
“April 24, 1897, of departmental decision of January 30, 1897, in the 
case of Florian Seixas 0. Henry H. Glazier, involving the Nw. 4 of Nec, 


oO, T.19 N., R.2 W., Guthrie, Oklahoma, land district. 


The history of the case, briefly stated, is as follows: 
On May 3, 1889, Glazier filed soldier’s declaratory statement for the | 
- above desorbed tract, upon which he made homestead entry on mew: 
ber 2,1889, | 

On August 3, 1891, Seixas filed affidavit of contest Gisehiet that 
Glazier had finde said entry for and in behalf.of the Cherokee Land. 
and Investment Company, and for.its use and benefit; and that the 
entryman has never established his residence upon said tract. 

A hearing was duly had and resulted in a decision by the local 
officers in favor of the defendant. | 

On appeal, your office affirmed the action of the register and receiver, 
and on further appeal the Department on July 2, 1894, affirmed the 
decision of your office and dismissed the contest. 

On May 27, 1895, Glazier, after due publication, snbinitied final 
proof in support of his entry; and on the same day Seixas filed a pro- 
test against the acceptance of said proof, alleging that 
the said Henry E. Glazier entered said land as a homestead for the use and benefit 
of the Cherokee Land and Investment Company, of which said Glazier was the 
President, and that the improvements made by said Henry E. Glazier, or caused fo 

be made by him, or pretended to be made by him, were in fact made or caused to be 
made by the said Cherokee Land and Investment Company for their, use.and benefit. 


12209—VoL 26———4 . 
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- With this protest Seixas filed certain papers as follows: 

‘First, ‘an alleged copy of a contract, entered into on the first Pre of 
ee 1889, between twelve persons therein named, of whom Henry © 
EK. Glazier was one, associating themselves together into a company for 
the purpose of locating and building a town or city in Oklahoma, to be 


known as Cherokee City. Three tracts are named as part of the capi- — 


tal of said company, the tract in controversy being: one. Henry EH. 
Glazier is named as president 0 of the company for the first six months | 
after its organization. | : 
| Second, an alleged copy ofa report winds to the menibers of the com- 
pany by Glaser, on January 24, 1890, in which he details the work 
- done and expenditures made on behalf ae the company, upon the tract 
- In controversy, a8 well as upon the other tracts. : 
‘Seixas further alleged in an affidavit attached to his eOtast that 
‘during the trial of his contest against Glazier’s entry he used every 
effort to prove the existence of thecontract above referred to, but through 
_ perjury and misrepresentation, the said Henry E. Glazier succeeded in — 
producing a preponderance of the evidence to the contrary; that affiant 
is informed and has good reason to believé that during the month of 
January, 1894, his attorneys succeeded in procuring a copy of said con- 
tract, and of a report, which copies are attached to his protest and 
made a part thereof; that he believes he can produce the original report. 
- The local officers refused to reopen the question as to whether Glazier 
shad made this entry for his own use and benefit, or for the use and ben- 
_ efit of the Cherokee Land and Investment Company, on the ground that 
that matter had been adjudicated and determined by final decision of 
the Department. Seixas was, however, perinitted to cross-examine the 
entrymanu and his witnesses on the nates none of residence, improve- 
ments, ete. 
. On June 26, 1895, the local officers dismissed the protest and esata 
‘the final proof, whereupon Seixas appealed to your office, which, by 
letter of April 18, 1896, affirmed the action of the register and receiver... 
‘On. further appeal, the Department, on January 30, 1897, affirmed 
the action of your office, on the ground that the qnestion attempted t to 
be raised by the protestant 1s res judicata. , 
- Motion for review of said departmental decision was filed and enter- 


- tained, as above stated, and is now here for consideration. 


— On June 25, 1897, subsequent to the filin; g of the motion for review, = 
the attorneys for: Goins: forwarded to. the Department what. purports 
to be the original report: made. by Glazier to the members of the com- 
pany on January 24, 1890. : The, identity of this report. is sworn to. | 
_ That part of the > report material to the sprceen inquiry reads | as 
follows: eee he ee ee Ba ce bee Cte es 4: TE Aatias 
“- [have the honor to submit hia my report as president of yout 1 ayndicate showing 
‘briefly. the action and disposition, of your matters coasted to my care. : | ae 
LL ne Potter ‘a repent that 1 nave: ae pcnded the following sums in. n improving the. 
non west quarter Sect. 19-12-2 W., filed | on Ng the writer. 


DECISIONS RELATING TO THE PUBLIC LANDS. = 51 


Wile) Ibe com eects eantoe cbc oe ene sodas Seer eerie tunes eee $16. 00 
To quiet title ...... eee eeeee Teaae eT ee ee rr ee meee ene 25.00 - 
To breaking out 46 acres -....-..-. -. fe ce Bataere sae eons MeeR ae Soledoenaee 95.00 © 
- Breaking out fire guards. Protecting timber..........-- Pe ee ee 5. 00 
Paid for fence posts.........---.------- eda SigaGtett SurieeemeeeosS, “Loner 
Foundation for house .........--..- aera: igaaiadeah upset: one ---. 12.00 
Paid for fence wire and staples....--..---.---.----.- See or re bbe ee eat 74. 25 
Lumber, windows, doors for honse ..-.---.-...---------- ee eee cee eee eee eee 79. 50 
Labor on house ...-.. supens Sinan ciate dines apa decease AL ECA ence cias Pe ene - 29.70 — 
Hardware for house. -...-...- SB nketiSnaiad Ponte ee awarel ae eI | BORIS 
Settirg posts and stretching wire -....-----.-- Tee Rn ee een ere Pie acedeaye: ~ 8<00 
AB iilestor HOUse c2tecewiee een eee ewe each neta eee treete, 26000 
Paid for surveying, board, &¢ .-2.- 22 ee ee eee eee ee eee eee Se eae cet eraies 95, 00 
Cost me 20.00 for transportation for my daughter in sapnoriing homestead | 
CIRIDI ie eee Scewe es gia Ree eatne ee rr or er ee re eee ee 22. 50 
$485. 20 


These figures does not include anything for my own time and services. IT have © 
spent eight months time performing-all kinds of labor necessary for the interests of 
the company and by so doing neglected my own business, sacrificing and losing not 
less. than $2000, but as this is not a matter of charge, I will only add that in all ages 
- and countries the laborer is worthy of his hire. My services were reasonably worth 
for the nine months $900.00. a fa Ne OP 
To this I have also lost my further right to use my homestead entry and advantage 
of service in the army, which is worth several hundred dollars. You will readily 


see that I have met. all expenditures, includiig board bills, surveying, and in pro-~ ~~ 


tecting interests of company. The North West Quarter 11-19-2 W., on-which I have 
filed, ought to be reasonably worth $3000.00 or will be worth that without eek 
more additional expense, and will i increase in valne yearly. : 

~The record in the original contest between Seixas and Glacier has 
been called for and examined for the purpose of throwing light on the 
| present protest and. enablin g the Dépar tment to arrive ata satisfactory 
conclusion. 

It appears that at the aniciual hearing the attorneys for Seixas tire: 
duced the contract above referred to, and that the same was identified 
_ by Glazier as well as by other members of the company. The attorneys 

then asked that the contract be copied into the record, which was 
done. The original, that is, the paper identified by Glazier and others, 
is not found with the record, and was apparently not filed, the attor- 
neys for Seixas seemingly relying solely on the copy introduced into 
the record. In this contract three tracts are named as part of the 
capital of the company, the tract in controversy being one. ‘The secre- 
tary of the company, testifies that he wrote in the description of. this . 
tract as Glazier had agreed to put it in, and it was generally understood 
among the members of the company that said tract was to be included. 
Glazier admits having signed the contract, and says it was the under- 
standing that the Reed brothers should farcish two quarter: sections, 
and Black (the vice president) and himself should furnish one quarter 
section. He denies, however, that it was ever his intention to put in 
the tract for which he had made homestead entry, or that he authorized 
the secretary or any one else to write the description of said tract in 
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the contract, Asked what tract he and Black intended to Sat in, fie 
replied: “We were not decided on which 4 section we would put in.” 
_ Afterwards he testified that he had an Here of putting in the SW. $ of 
a Sec. 2, T. 19 far Re 2 W., ‘if he could have pee some one to file on it. 
the company on. eet 24, 1890, was. rio ace in evidence. at 
the original hearing, but -was. refert ed to incidentally by several of the 
| witnesses.” On cross-examination Glazier was asked: “Will ask you, 
Mr. Glazier, whether in any report to the St . Joe members of this com- 
pany you Teferred to this land i in eran as company land? a His reply 
was: “<T did not.” |. oe 2 
in the case of Moores v. . Sommer (on review, | 23 in D. 51), it was — 
held that: (syllabus): | ‘oe | | | 


The doctrine of res judicata, as between the nasiies to a domtroveny: will not” 
prevent the government from canceling an entry where it is. apparent that it can Emo 
as per: fected without perjury on the part of the entryman. fas 
As before stated, Glazier’s declaratory statement was filed May 3 3, 
1889, and his homestead entry wade October 2, 1889. The spate 
‘between him and others associating themselves into the Cherokee Land 
and Investment Company was executed in August, 1889. The written 
report by Glazier to that company which apparently acknowledges that 
the land here in question is being acquired by him for that company, 
and which apparently charges the company with all the expenses inci- 
dent to the entry and improvement of the land, is dated J anuary 24, 
1890, and Glazier’s final proof was submitted May 27, 1895, | 
Section 2290, Rev. Stat., as in force when his homestead entry was 
made, provides that.on. on application. to make. homestead entry the 
applicant shall make affidavit: — | 7 Sn ee 
That such application is made for his eéltn ve use and. benefit and that his entry 
is made for the purpose of actual settlement and cultivation and not either pclae) 
Or ‘indirectly for the use or benefit of any other person; : 7 
‘and section. 9291, Rev. Stat., provides that the entryiman, AS a part of his | 
final proof, tial make affidavit—That no part of such land has been 
alienated except as provided i in Section 2288.” The section to which 
reference is made has ap plication only to alienation for church , cemetery, 
‘school, and right-of-way purposes and is without. application me If 
Glazier made this entry not “for his exclusive use and benefit . | 
for the purpose of actual settlement and cultivation” but either directly 
‘or indirectly for the use or benefit of any other person ,” or if at the time | 
‘of submitting his final proof he had alienated the land for purposes 
| other than those specified in section 2288, his entry was thereby ren- 
dered unlawful and was one respecting wiiel “it is apparent that it 
— could not be perfected without perjury on the part of the entryman.” - 
While the necessity for promptly and finally determining controver- 
sies arising in the disposal of the public lands is keenly recognized, 


ie 
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and awhile a second contest, or second hearing, upon the same charge 
is rarely permitted, the mere fact that a charge against an entry has 
formed the.basis of a contest which failed for want of sufficient, proof | 
will not of its itself preclude the land department from further consid- 
eration of the same matter, if, while the legal title remains in the | 
United States, it is made to éleatly appear that adherence to the for- © 
mer finding or decision. will lead to the patenting of public land i in Vl0- 
lation of express provisions of law. While the government: retains — 
the legal title the land laws are in process of administration and the. 
jurisdiction and authority of the land department continues.- In Michi- 
gan Land & Lumber Co. v. Rust (168 U. 8., —), the supreme. pour im 
discussing the jurisdiction of the Department, said: 

| «Iti is, of course, not pretended that when an equitable title has witned the Land 
Department has power to arbitrarily destroy that equitable title. It has jurisdic- 
tion, however, after proper notice to the party claiming such equitable title, and 
upon a hearing, to determine the question whether or not such title has passed. 
(Cornelius v. Kessel, 128 U.8., 456; Orchard v. Alexander, 157 U. S:, 372-883; Par- 
sons v. Venzke, 164. U. S., 89.) In other words, the power of the Scparnene to 
inquire into the extent ee validity of the rights claimed against. the gov ernment 
cloes not cease until the legal title has passed. . 

In Knight v». United States Land Association (142 U.S., 161, 178), in 
discussing the jurisdiction and power of the Secretary of the ‘Interior 
over proceedings for the disposition of public lands,.the court said: 
For example, if, when a patent is about to issue, the Secretary should discover & 
fatal defect in the ‘proceedings, or that by reason of some newly ascertained fact 
the patent, if issned, would have to be annulled, atrd that it would be his: duty. to 


‘ask the Attorney-General to institute proceedings for its annulment, it would 
hardly be seriously contended that the Secretary might not interfere and prevent 


_ -the execution of the patent. He could not be obliged to. sit quietly and allow a 


_ proceeding to be consummated which it would be premtalery ae duty to ask the 
Attorney-General to take measures to annul, 


and on page 181, the court further says: 


The Secretary is the guardian of the people of the United Stated over ‘ie: publie 
lands. The obligations of his oath of office obliges him to see that the law is carried 
- out, and that none of the.public domain is wasted or is disposed of to a party not 

entitled to it. He represents the government which is a party in interest in ev ery 
“case involvin; g the survey and disposal of the public lands. os . 
The departmental decision of January.30, 1897, is therefore set aside 
‘amd you are directed to instruct the local officers to appoint a day for 
a further hearing upon the question presented by the protest. Due 
‘notice should be given to both Glazier and the protestant and you will 
- cause a special agent to be present to represent the government. The 
case will then be adjudicated in the light of the evidence heretofore z 
taken ae of that ee at, ee new hearing. 


ot 
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PRACTICE—APPEAL—APPLICATION TO ENTER—OKLAHOMA. 
WALK v. BRATY. 


Under a rule to show cause why an entry should not be canceled the entryman 
may either comply with the order, or stand on the record and appeal to the 
Department. 

The failure to file a ‘‘non-sooner” affidavit, with a soldier’s declars wory statement, 
may be subsequently remedied, even though an intervening adverse claim to the 
land may be asserted. 

The case of Lawson H. Lemmons, 19 L. D., 37, cited and distinguished. 


Secretary Bliss to the Commissioner of ae Gener at Land Office, January | 
(W.V.D.) - 3 . 4, 1898. ° : (G. BG.) 


The defendant, William -W. Beater: in the case a Leffie Walk v. 
said Beaty, has appealed from your office decisions of March 6th-and 
July 23, 1896, “awarding ee right in the ee 4 Sec. 14, T. 13 


| N., R.3E., to Walk.” 


The abe described land is within the Oklahoma land district and 
in what was the Kickapoo Indian reser vation, which laiids were thr own 
open to settlement and eutry on May 23, 1895, a 

On that day the soldier’s declaratory statement of William Ww. | 
Beaty was filed for said land. 

- On August 8, 1895, Leffie Walk filed a lemoxteaa anpliGation for the 
land, which was rejected by the local officers on that day for the reason. 
«that ‘Wall had entered the Kickapoo Indian reservation subsequent to 
the passage of the act of March 3, 1893 (27 Stat., 557), and for conflict 

with the soldier’s declaratory statement of the said Beaty. jw 
On August 14, 1895, Walk appealed to your office, and with his said — 


appeal filed a protest a gainst the completion of Beaty’s soldier’s declar- * | : 


atory statement. On September 11, 1895, however, Beaty completed 
his. soldier’s so aac statement py makin 2 homestead entry for ine o 


a tract. 


7 On Mabel 16, 1896, your ‘ste held, in view of the showing made by 
_. Walk, that he was not disqualified asadee of his presence in the Kicka- 
poo country prior to the date of the opening, but stated that this rul- 
', ing would not be understood as relieving Walk from contest by any 
party who could show the facts to be otherwise than alleged by him, 
and in view of his allegation of prior settlement the local officers were 
directed to order a hearing to determine the respective rights of Walk 

and Beaty to the tract in question. 

Beaty filed a motion for review of this: aceeion: pending which the 
local office was called on for a report on the allegation of Walk. that 
 Beaty’s application to file his soldiers declaratory statement was not 
accompanied by a ‘“non- sooner affidavit.” This report showed that 
said soldier’s declaratory statement was filed in the local office by John © 
H. Beaty, as agent for William W. Beaty, and was not accompanied by 
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> such affidavit, either by the agent or his principal,—it bees stated 


that the filing “was allowed without non-sooner affidavit by oversight.” 
_ Thereupon your office held, on the authority of the case of Lawson 

EL. Lemmons (19 L, D., 37); that— i | | 
‘Since Beaty’s application to file his soldier’ S  eciaeaios aeatanenk was fing 


defective when presented, it should have been rejected, and the Senne adverse 
claim of Walk would have prev ented the perfection thereof. 


It was then held that the hearin g theretofore ordered was unneces- 
| sary, and Beaty was advised that he would be allowed thirty days 
- from notice.within which to show cause why his entry should not be | 
canceled and Walk allowed to enter the tract, and that in the event of 
his failure to take action within the time eR? his entry oul be 
held for cancellation. | cg 

From this decision Beaty has aapenied to the Department. 

Counsel for Walk has filed a motion to dismiss this appeal as being 
an appeal from an interlocutory order of the Commissioner. ‘It is con: 
tended that Beaty should have complied with the order to show cause, 
or have waited for the order holding his entry. for cancellation and then 
appealed from such order. . This contention is not sound. ‘Beaty had 
the right either to show cause, in compliance with the order of the 
Commissioner, or stand on the record and appeal to the Department, 
He has chosen the latter course. tae 

The main question presented by the record is, hGtle? Boaty’s files 
to file a “‘non-sooner” affidavit with his soldier’s declaratory statement 
was fatal to his eee in the presence of the amber vening claim of 
Walk. . 

The third section of the act of March 3, 1893, SUPT hy entitled, “An - 
act to ratify and confirm an agreement with ihe Kickapoo Indians in 
_ Oklahoma Territory, ete..” provides, among other things, that— 
Until said lands are opened to settlement by proclamation of the President of the 
United States, no person shall be permitted to enter upon or occupy any of, said. 


lands; and any person violating this provision shall never be permed to make 
entry of any of said lands or acquire any title thereto. 


The President’s proclamation opening the Kickapoo lands was made 
on May 18, 1895 (20 L, D., 470), and on that day departmental instruc- 
tions in. FCRenS thereto were issued, which directed, among. other 
things, that— - 


. Any person applying to enter or file for a gmetad under the provisions of sec- 
tion three of the act of March 3, 1893,. supra, will be Tequired first to make affi- 
davit, in addition to other requirements, that he did not violate the law by entering 
upon or occupying any portion of said lands prior to the time fixed in the President’s 
proclamation for legal entrance ther eon, the affidavit to accompany: yom returns for 


 .the entry allowed. 


It thus appears that the diet opening these lands imposed a disquali- 
fication, for prematurely going thereon, and that the prescribed. regula- 
tions provided for a declaration, under oath, that the law had not been | 
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violated. Ibis clear that such. an affidavit should have been. filed by 


Beaty with his soldier’s declaratory statement. It is suggested that — 


- those. regulations have. no application to a soldier; but this is not 


7 believed to be so. The language of the regulations. is, “any ‘person | 7 


| applying to enter or jfile for a homestead” shall file such an affidavit. 
The word file” could not relate to anyone except a soldier. No filing — 

- except the declaratory statement ee of a ‘soldier was authorized at | 
that time for Oklahoma lands. | | 


~ Tt is also clear that it was fe date of fie local officers ae ied the F — 


filing for want of the affidavit required. But inasmuch as the applica- 

— tion was not rejected, but allowed and placed of record by these offi- 

cers, it is thought that no good reason exists why the defect: may not 

be supplied, even in the presence of an adverse claim: This affidavit: 

was not a statutory requirement, but a regulation of the Department. : 

- The statute does not disqualify a man because he has railed to make 
oath to his qualifications. | 

The requir ement supra of the segulstone: was a ea cee meas- 
ure adopted by the Department under general administrative author- 
ity and for the guidance of the local officers in ae one law, 
and did not, in itself, impose a disqualification. 

So far as appears from the record, Beaty was not disqualified to make 
an entry of the land. On September 11, 1895, when he completed. his 
soldiers’ declaratory statement by. ‘aking howiestoad entry for the 
tract, he filed a ‘‘non-sooner” affidavit; and it is thought that the ends 
of justice will best be met by treating ‘tt as supplying the defect in his 
application. It does not follow, nor is it now held, that he was a qual- 
ified entryman, but only that the conditions authorizing re filing have 
been complied with. 

This view is not believed to be in conflict with the decision of | the 
Department in the Lemmons case, supra, relied on by your office. In 
_ that case, one Daniel D. Williams filed a soldier’s declaratory’ state- 
ment for a tract-of land in Oklahoma, which was suspended to allow 
him to furnish “proof of his service in the United States Army during 
the war.” On May 31, 1892, while such suspension still existed, Lem- 
mons was permitted to ake homestead entry for the same gad. (On. . 
June 6, 1892, the suspension of the declaratory statement of: Williams 
was feiieved by his filing the additional papers, and placed of record, — 
and on June 24, 1892, he was allowed to complete his-filing by anne 
a homestead entry. On this: state of facts the =Denertment; 3 in direct: - 
ing the cancellation of Williams’s entry, said: 

‘The application of Williams being defective when filed, should have paar caien aa 


by the local office, and the entry of Lemmons intervening defeated’ any right which 
_ Williams might otherwise have acquir ed by perfecting his defective ope 


. Section 2304. of the Revised Statutes provides: that: 


. very private soldier and officer who has served in the Army of the United States - 
during the recent rebellion, for. ninety days,. and who was honorably dischar ged, 
Sa ea sg shall be entitled to enter, efc. m 7 
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“Service in the United States army duritig the war,” is therefore a 
condition on which depends the right of a soldier to make an entry of 
public lands under this section, and until proof of that fact has been 
offered the soldier can have no legal standing as a claimant before the 
Department. There is, as has been seen, no statutory provision which 
makes the right of entry of Kickapoo lands dependent on any particu- 


lar proof that the law has not been violated by the. premature entry - 
thereon. In the Lemmons case the declaratory statement was sus- _ 


pended for proof requirements, while in the case at bar the declaratory - 
statement was received by the local officers and placed of record with-_ 
out requiring the “‘non-sooner” affidavit, and the applicant may have 
rested on the assumption that all of the requirements of the law had 


been met. 


It is believed that Beaty’s Hipiits attached as of the date of the filing © 
of his declaratory statement. In this view there remains several anes 
tions which can not be decided on the present record. | 
~ Your office decision is reversed, and you will order a hearing between 
the parties to determine whether the alleged settlement of Walk was 
prior to Beaty’s filing, and as to the qualifications of both Walk and 
Beaty, at which hearing Walk will be permitted to show, if he can, 
that Beaty is disqualified by reason of his agent's presence in ute ag 
ritory’ during the eproprpyted period. _ 


PRACTICE—COSTS—RAILROAD GRANT—FILIN G—SETTLEMENT a 
SAVAGE v. CENTRAL PaorFIc BR. R. Co. 


_ ‘In a hearing ordered between a railroad company, and one alleging the land ‘in ques- 
tion to have been excepted from the eron, the costs are properly taxable under 
rule-55 of practice, — 

A declaratory statement filed after the attachment of rights under definite location 

is ineffective as against the operation: of a railroad grant. 

While a railroad company’ can not attack a declaratory statement of record on the © 
ground of the non-citizenship of the claimant, it will be heard on such: charge 
where acts of settlement are relied upon to defeat the grant. ; 

The Central Pacific Railroad is entitled to the lands opposite the line between Ogden 
and Promontory Summit, and the line of said road, between | said d- points, was 
definitely located October 20, 1868. : 


Secretary Bliss ie Ooinmiseioner of the ee January | 
(W. Vv. D) 18, 1898. (TW) 


On December 18, 1893, Herbert: Savage filed j in the local’ land office 
at Salt Lake City, Utah, his corroborated affidavit, alleging. his quali- | 
fication as a'homestead settler | | : 
That on the 20th day of October, 1868, one Savage and other Pe whe: were... 


qualified to enter the same, were in the open, peaceable, exclusive, notorious, and - 
adverse possession of the same, to all the world except the United States. That at. 
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 gaid time the said tra ot was occupied, appropriated, interdicted, and reserved lands, 
- and were not of the character contemplated by the grant to the Central. Pacific 
Railroad Company. : 


He asked that said company’ S list No. 3 i” canceled, and that iis be 
_ permitted to obtain title to the land described. 

Your office reports: | 

That Mr. Savage filed D. 8. ee for the tract, June 14, 1869, alleging setloment. | 
. March 4, 1869. 


_ Savage. was an. alien and did not declare his intention to become a citizen until 
| March 3, 1869. es 


— On the showing made your office aisoted that a aeanion be had, at 
which: Mr. Savage should be. allow ed an opportunity to establish hi 
‘claim by proof, and it was directed that the status of the land. on 
October: 20, 1868, be ascertained, this being the date of the definite 
location of thesline of the Central. Pacific Railroad. A hearing. was 
ordered for March 20, 1894.. On February 7, 1894, Cora House, a 
daughter and one of the heirs of Hiram House, deceased, filed a cor- 
roborated affidavit, alleging her qualification, and that she was in pos- 
session of the land involved, and that she claimed through a chain of 
mesne conveyances from the Central. Pacific Railroad company to her 
father,—the deed to her father bearing date March 29, 1888, since 
which date they have had actual possession of the laud, and have 
grazed and improved the same, and asked that she be allowed to inter- . 
vene in the case, and to enter the land should the title of the govern- 
ment be found to be paramount to that of the railroad company. The 
hearing was postponed for various causes until April 27, 1894. The 
testimony is chiefly in the form of depositions taken in accordance 
with stipulations oes into between the pana hae of the neve 
parties. — 
‘On May 25, 1894, the local ‘Lefties: after a summary of the facts 
_ presented and appearing of record, made the following finding: 

We must hold that the contestant has failed to make such a showin g of right, elati 
or settlement, to the land in question, as would withdraw it from the operation of the 
_. grant to the Central Pacific Railroad Company, and. therefore that the tract did pass 

— to the company under its grant. on- October 20, 1868. ‘ 
From this decision Savage appealed... On. June 12, 1895, your softies 
passed upon the case, under said appeal, and affirmed the decision. of 

the local officers. From said decision pavage again appealed, alleging 7 

the following grounds of error: _ : | 

Ist. Error in denying Savage’s motion to tax against ¢ the Contre al Pacilic Railroad 


company the costs of taking testimony. 
2d. Error iu holding that the declaratory statement of Herbert Savage, as shown 


| by the records of the land office, did not except the land in ees from the grant. nee 


to the Central Pacific Railroad Company. 

-3d.. Error in holding that said tract was not excepted from said grant by virtue. of 
the claim settlement and improvements of Herbert Savage, made PIO to ene definite 
| location of said railroad. 
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4th. In holding that there must be a lawful an id. valid’ claim to the land i: in pepuee 
in order to except it from said grant. 

5th. Error in holding that the said grant to the Central Pacific Railroad company 7 

took effect on the 20th day of October, 1868, and in awarding the land to said company. 


| The company’s rights are based on the acts of July 1st, 1862 mie : 
492), and July 2d, 1864 (13 Stat., 358), | 
The aforesaid act of July 1, 1862, making the grant of nada to the 
- company, excepted from, the Sit iniide reserved or otherwise disposed 
of by the United States, and to which a pre-emption or homestead claim 
may have attached, at the time the line of said road is definitely fixed. 
- The exception or proviso contained in section 2 of the act of J uly a | 
1864, amendatory of the act of July 1, 1862, is as follows— : | 
And any lands granted by this act or the act to which this is an amendment shall 
not defeat or impair any pre-emption, homestead, swamp land, or other lawful claim, 
‘nor include any government reservation or mineral lands or the improvements of 
any bona fide settler. . | 
The alleged errors will be considered i in the order in which they are 
stated. The first one contains, negatively expressed, the affirmative — 
proposition that the railroad company should have been taxed with all 
the costs of taking testimony. Under what rule, by what authority, or 
for what reason, this should have been done, is not stated. The local 
_ officers state that the costs were taxed under and in accordance with 
Rule 55 of Practice. Your office seems to have made no specific ruling. 
in reference to the costs, but the costs appear to have been properly 
taxed, The second ground of complaint is, substantially, that your. 
office held that the declaratory statement. of Savage, of record, was not 
sufficient to except the land from the grant. Upon examination of that - 
part of the decision complained of, which relates to the declaratory 


statement and to the qualifications of Savage, it is found to be so — 


expressed as to convey the impression that your office held the filing of 
Savage to be nugatory and of no effect, since it is now made to appear 

that he is an alien, and was disqualified at the time of said filing, and 
_ that the company could take advantage of his disqualification now dis: | 
closed. If such is a proper interpretation of the language used, it does 


not state the law correctly. lt was, in substance, held by the supreme 


court in the case of Kansas Pacific RB. BR. Co. ». Dunmeyer (113 U.S., 
629), that a pre-emption filing made before the filing of the map of defi- 
nite location, excepted the Jand filed on from the operation of the grant, 
and this rule has been followed here. In the case of Fish v, Northern 
‘Pacific R. R. Co, (on review), 23 L..D., 15, it was held that an uncan- — 
celed pre-emption filing of record at the date when a railroad grant 
__ becomes effective, excepts the. land from the operation of.the grant, 
even though, at such time, the statutory life of the filing has expired. 
Thus, while the homestead right is denied to an alien, yet if an alien 
applies, and is permitted to file, this is such an adjudication of his right, | 
as estops. the railroad company from disputing its validity, although 
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the right to do so remains in the government, and this doubtless for 
the reason that, as between ‘the government and such Penn this 
default night be cured before final proof. | 


Your office found that the filing of Savage passed to record Di une 14, 


1869, and that the company’s. map of definite location was filed Octo- | 


ber 20, 1868, and then proceeded. to find that Savage acquired no right 


under his. filing, because he was at that time an alien, when the finding 
- should have been that the filing did not except the. land from the 
operation of the grant, for the reason. that it was made subsequent to 


the Pee of the se es map, but. Ns. error was harmless to the | 


| company: 


The next proposi tion insisted upon is that the settlouient anda improve- 


| ments of Savage, made before the detinite location of the company’s 


line had the effect of excepting the land from the grant. Your office 
found in reference to the matter of settlement, that the evidence of 
such settlement was not sufficient, to authorize the conclusion that 


such settlement. prevented the company’ s right from attaching under 


the grant, but if the evidence was more satisfactory on this point, the 


evidence that Savage was at that time an alien would destroy the effect 
of the settlement; for while the company cannot attack a filing of 
record, by proof of non-citizenship, it will be heard on such charge 
where acts of settlement are relied on to defeat the grant. 

“ No separate consideration of the fourth assignment is necessary. 
The fifth and last assignment of error attacks the basis on which your 
office decision rests, by denying the fact found by your office, as to the 


date of the definite location of the company’s line. ‘The argument 


under this specification asserts that the land in question was covered 


by the grant: to the Union Pacific Railroad Company, which did not 


take effect until April 10,1869. The question thus presented is not an 
_-open one, it having been considered in the case of Central Pacific 
RR. Co., ex parte (5 L. D., 661), in which it was specifically held that 


the Central Pacifice paiged was entitled to the lands opposite the line ~ 
‘between Ogden and Promontory Summit and that the company’s line 


‘between these points was definitely: located October. 20, 1868. This 
- puling is adverse to the present contention, and must stands. The claim 
of Miss Cora House is insisted upon only in the event, it is found that 
the land was excepted from the company’s grant, she being, as she 
alleges, a bona fide purchaser from the company, and holding its deed, — 
‘As it is now held that the rights of the company attached on the filing eae 
‘of its. map of definite location October 20, 1868, it is not mepessarye to ae 
make further reference to her-claim. | 


With the modifications indicated herein your office decision is affirmed. | 


ed 
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HOMESTEAD ENTRY--QUALIFICATIONS OF ENTRYMAN. — 
BONNETT v, JONES. 


The. ‘privilege of making a homestead extry, without regard to the ownership of. 
other land, was not one of the rights of soldiers and sailors defined and described 
in sections 2304 and 2305 R. 8., hence the subsequent legislation making the 
ownership of other lands a general aauarnceyen does not abridge any right 
conferred by said sections. 

The disqualification resulting from the seen of other lands is genoral with no 

. + exception as to the ownership of arid lands, aud operative without respect to the 

manner in which title to the land is obtained. 


Secretary Bliss to the Commissioner of the General Land Offer is ry 
(W. ¥.D.) | 18, 1897. i | 


This case candi the SE..4 Lof Sec. B, T. 16 N., R. 7 W., minetienee 
land district, Oklahoma Territory, and is before the Department upon 
petition by ‘| ames Jones for re-review of departmental decision of 
December 23, 1896 (23 L. D., 547), which was on one 15, 1896 - | 
L. D., 242), on motion for review, re-affirmed. 

In the decision first cited, it was held that Jones was the owner ee 
one hundred and sixty acres of land in the State of Kansas, and that 
such ownership disqualified him, under the law pertaining to Oklahoma, 
from making homestead entry in that Territory, and it was, therefore, 
directed that his entry made May 14, 1892, be canceled, and that a pref- 
erence right of entry be accorded William J. Bonnets who had filed 
affidavit of contest May 20, 1892, alleging prior settlement. . _ | 

On motion for review it was urged by Jones that the act of March 3; 
1891, (26 Stat., 989-1026) served to except the lands in the Cheyenne 
and Arapahoe reservation from the abridgment of the right of entry — 
contained in the act of May. 2, 1890, (25 Stat. , 81). It was determined, 
however, that no conflict fiecossarily: existed bored these statutes a 
that the language of the act of May 2, 1890, was not affected by any- 
thing contained in said act of March 3. 1891, 

. The act of May 2, 1890, section 20, provides: 


and no person who shall at the time be seized in tee simple of one hundred ana 
sixty acres of land in any State or Territory, shall hereafter be entitled to enter land 
in said Territory of Oklahoma. 


The act of March 3, 1891, (26 Stat. (989-1026) providing among other | 
things, for the disposition of the lands acquired from the Cheyenne and 
Arapahoe Indians, declares: 


That whenever any of the lands acquired by either of the fies foregoing agree- 
ments respecting lands in the Indian or Oklahoma Territory shall by operation of 
law or proclamation of the President of the United States be open to settlement, 
_ they shall be disposed of to. actual settlers only, under the provisions of the homestead 
_and townsite laws (except section twenty-three hundred and one of the pgueee 

| Statutes of the United ane which shall not apply). 7 
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By section five of another act of March 3, 1891, (26 Stat., 1095-1097) 
amending and re-enacting the first section of the homestead law, (Rev. 


 Stat., Sec. 2289) it is provided: 


— But no person who is the proprietor of more than one hundred and sixty acres of | 
ee in any State or Territory shall acquire any right under the homestead law. 


- Construing these acts, it was held in the first departmental decision 
in this case (23 L, D., 547, syllabus, : 3 


The special provision in section 20, act of May 2, 1890, limiting the right of home- 


stead entry to persons not ‘‘seized in fee simple of one hundred and sixty acres, etc. 2 
is not repealed by the general provisions in section 5, act of March 3, 1891, amending 
‘section 2289, R. 8. 


In denying the motion for review of that decision, it was held (24 L. 
D., 242, syllabus,): 


The provision in section 16, act of March 8, 1891, (26 Stat., 989) that the lands 
specified therein shall be opened to settlement ‘ander the provisions of the home- 


- stead and townsite laws,” should be construed to mean that said lands are to be 


opened to settlement under the homestead and townsite laws governing the disposi- 
tion of lands in Oklahoma, aud not operating to repeal the provision contained in 
section 20, act of May 2, 1890, disqualifying as homesteaders all persons owning one 
hundred and sixty acres in any State or Territory, and applicable | to all Jands i in 
Oklahoma. 


These rulings are believed to be right and are now. adhered to. 
_ itis further urged that the Department was in error in not holding | 
that as Jones was an honorably discharged soldier in the late civil war, | 
and as in the act of May 2, 1890, and that of March 3, 1891, author- 
izing the disposal of the Cheyenne and Arapahoe lands, it was provided - 
that the rights of such soldiers under sections 2304 and 2305 of the © 
Revised Statutes should in no wise be abridged, the defendant had _ 
the right to make this homestead entry, notwithstanding his ownership | 
of one hundred aud sixty acres in the State of Kansas. 

The provision in the act of May 2, 1890, supra, upon which this con- 
tention is made, is as follows: 

The rights-of honorably discharged soldiers and sailors in the late civil war, as. 
defined and described in sections twenty-three hundred and fonr and twenty-three 
hundred and five of the Revised Statutes of the United pinto shall not be 
abridged. 

‘Section 16 of the act of March 3, 1891 (26 Stat., 898-1026) ¢ contains 
the same provision. 

Prior to this legislation the. ownership of one “hundred: and sixty 
acres did not disqualify any one from entering public land under the 
homestead law. An inquiry into the history of the homestead laws. 
shows that the right to make homestead entry was conferred: by sec- 
_ tion 2289 of the Revised Statutes, and that persons whoare honorably - 
discharged Union soldiers and sailors were equally entitled to its — 
benefits. Their right to make homestead entry of public lands did 
not have its origin or existence in sections 2304 and 2305 but in sec-- 
tion 2289. If sections 2304 and 2305. were repealed they would still 
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have that right. equally with others. ‘The special rights conferred 
upon such soldiers and sailors by sections 2304 and 2305, were: 1st. 
_ Section 2304 permitted them to delay entry, settlement and improve- 
ment for six months after locating a homestead and filing declaratory 
statement, and permitted them to take one hundred and sixty, instead» 
of eighty, acres of alternate reserved lands; and 2nd, section 2305_ 
permitted them to deduct from the required time of residence upon an 
entry, the period of service in the army and navy, or in some instances 
the period of enlistment, excepting that residence, improvement and. 


- cultivation for at least one year should be shown in all cases. These 


are the rights conferred upon such soldiers and sailors by these two 


sections, and are therefore the rights: preserved by the provision. do 


quoted from the acts of 1890 and 1891. While a repeal of sections 
2304 and 2305 would take away these rights, the general right to make 
homestead entry would still continue under section. 2289 and would 
equally apply to honorably discharged Union soldiers and sailors. - 

The making of a homestead entry without regard to the oenesii 
of other land was not one of the rights of such soldiers and sailors ‘as 
defined and described in” sections 2304 and 2305; hence, the subse- 
quent legislation making the ownership of other re a general dis- 
qualification does not ee any right conferred by sections 2304 or 
— 2305. 

‘Jt is further ieee by se tiiwel that as the land owned ao cee in 
_ Kansas was arid, it could not have been intended that the ownership 


of such land would amount to a disqualification. Congress had full oo - 


authority to make the disqualification resulting from the ownership of 
other land general and absolute. It exercised that authority. There 
are no. exceptions in the act, and I am. not authorized to revise the ~ 
action of Congress by inserting exceptions where none were made by 
that body. The words of the act are: 3 , 

. and no person who shall at the time be seized in fee simple of one hun-~ 
dred and sixty acres of land in any State or Territory, shall hereatter be entitled to 
enter land in said Territory of Oklahoma. — . . " “uf 

The language is explicit and the meaning clear. 

It is urged that as this defendant acquired his Kansas land under 
the commutation provision of the homestead law, the ownership thereof 
does not disqualify him from making entry in Oklahoma Territory. 
The fact that he had made an entry under the commutation provisions 


of the homestead law may not have disqualified him from making this 


entry in Oklahoma, but the ownership of one hundred and sixty acres © 

at the time of the Oklahoma entry goes So operate, without regard to 

how the land was obtained, | 
The petition i is denied, _ 
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FINAL PROOF—RULE 53 OF PRACTICE. 
- McCALLA ». ACKER (ON REVIEW). | 
Gus who submits final proof under rule 53 of pr: actice, duri ing the aondenee of a con- 


test involving au adverse settlement claim, must stand or fall on the showing 
thus made as to eomapliance with law during the period covered thereby. 


ae etary Bliss to the Cenmenne: of the Gener at Land Ofee, January _ 
(W. V. D.) ie aecteae 19, 1898. | ie eee) 


This is a motion filed by J. ohn S. McCalla for review of the decision of | 


- the Department of September 22, 1897 (25 L. D. , 285), accompanied by | 


a petition for rehearing which. he asks may be. considered with con 
- motion for review. 

_ This motion was consid eee oa denied by: the decision of the Dapate 
ment of December 13, 1879, which. was: recalled because of the failure 
of the i a 1 eve any consider ation to the. as for 
rehearing, 

In this. case J ohn g, McCalla filed a ‘contest ‘against the nowientend 
entry of Calvin 8. Acker for the SE.4 of Sec. 19, T.27N.,,R.2E, 1. M, 
Perry, Oklahoma, alleging pr jority. of settlement and that ‘Acker iS ae 
-qualified from making entry of said tract. Upon the hearing of this — 
contest, the local officers on April 17, 1895, rendered a decision in favor 
of Acker, from which McCalla appealed, Prior. to the rendering of 
this decision Acker filed his application to make final proof before a 
probate judge at Newkirk, Oklahoma, and on the day fixed for the | 
taking of such proof M oCalla appeared. and filed a protest against its 
allowance because of the pending contest. The testimony was taken 

and was forwarded with the protest to the local officers, who, on May 

25, 1895, dismissed the protest: because. McCalla refused to pay the fees 
the local officers | are entitled. to for examine and approving: such 
testimony. 
— On July 26, HiereattaE, Acker filed in the icon! office a written reetent | 
to have his final proof withdrawn, which was forwarded to your office 
without’ taking action thereon, with other papers in the case, and it 
-was considered by your office in passing upon the appeal of McCalla 
from the decision of the local officers of April 19, 1895. 


Your office by decision of February 13, 1896, sieacd disaitba of —_ 


the local officers and dismissed the final proof of Acker and the pro- 
test of McCalla, from which decision McCalla appealed. 

In passing upon this appeal the Department in the decision now asked 
to be reviewed held that your office erred (1) in dismissing MeCalla’s | 
protest, because of the failure to pay the fees.of the local office in — 
advance and (2) in dismissing the protest of McCalla and allowing the ~ 
withdrawal of the final proof of Acker which should be held to await 
the final disposition of the contest, but affirmed your decision so far as 
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it held. that the contest of MeOalla sieuid be disinisceat: the evidence 
- showing conclusively that Acker was the prior settler ana that he was 
not disqualified. | 

A re-examination of. the testimony shows no reason for disturbing the | 
decision of the Department, holding that Acker was. the prior settler 
and that he was not: disqualified. | 

The gravamen of this motion is the alleged error in ‘not finding and 
holding that Acker had abandoned the land and this necessarily involves 
the question whether he had the right to withdraw his final PHOe mn 
the face of McCalla’s protest, _ 
A. mere protest against the allowance of final proof ehich would not 
— secure the protestant a preference right in the event of the cancella- — 
tion of the entry, would not prevent your office from allowing the with- 
drawal of the final proof, or the making supplemental proof, because in 
| such case it would be a matter solely between the government and the 
entryman. Hoffman v. Hindman (9 L. D., 81). But if in the presence 
of a valid adverse claim, final proof is offered which fails to show com- 
pliance with the law, the claimant must submit to an order of cancella- 
tion. Wade v. Meier (6 L. D., 308); Coffin v. Inderstrodt and. authori-_ 
ties therein cited (16 L. D., 382); Murphy v. Logan (19 L. D., 478), 
‘In this case McCalla was a settler upon the land, claiming the right 
to enter it by virtue of priority of settlement which issue was pending 
undetermined before the local office upon his contest when Acker filed 
his application to make final proof. From the adverse decision of the 
local officers upon that contest he filed his appeal in due time. His 
rights were fully protected by his protest against the allowance of the 
final proof and after the submission of such proof it could not be with- 
drawn to his prejudice, and so the Department held in the decision now 
asked to be reviewed, wherein it was said that 
_ neither the sufficiency of the final proof nor the right of defendant to withdraw it, 
should be passed upon pending the contest, and your office erred in allowing the with- 
drawal of said proof and the dismissal of the protest, and so much of your office | 
decision as refers thereto, is reversed, aud said proof and protest will be held to 


await the final disposition of the contest, when they will be returned to the ied 


office for appropriate action. 

_. There was no error in the decision complained of.. It was therein 
directed that the final proof should be returned to the local office for — 
appropriate action. If that proof shows that the entryman has com- 
plied with the law as to the residénce and cultivation for the time covered 
by such proof, his entry should be allowed. If it shows that he has 
not complied with the law as to residence and cultivation during that 


| period, his entry should be cancéled. 


The question of priority having been decided in favor of Acker, 110 | 
other course could be ae under the rules, See Rule 53, Rules of 
Practice. | 
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in this casé. . The petition rests upon the ground that if petitioner is — 
given an opportunity, he can submit further and additional proof that 
Acker has abandoned the land and failed. to reside thereon, which | is 
euDDoE ee by fifteen. affidavits to that effect. | 

. Motions for rehearing upon the ground of newly discovered testi- 
mony must show that the party did not know of the testimony at the 
time of the trial, and that it could not have been discovered by due 

‘diligence, . The only affidavit verifying this petition is the one attached 
_ to the motion for review and this merely states that the motion is made | 
in good faith and not for the purpose of delay. | | 
. Besides, the affidavits simply tend to corrobrate the ieee offered 

by protestant at the final proof, which has not been passed upon by the = 
Department, but nas been remanded to the local officers for action ss 
thereon. . 7 7 
- The motion and d petition are both deiied and the papers are herewith 
returned. 

You will instruct the. local officers to pass upon ‘the final proof, 
together with the testimony offered by protestant both on direct and. 
cross-examination and to forward the result of their action to your office, 
without delay. - | | 

The decision. of December 13, 1897, is hereby recalled and vacated, 


“2 and 1 this decision 1 is submitted iiereior. 


PRACTICE—HEARING—MILL SITE ENTRY—NOTICE. 
REED v. BOURON. 


‘The Department will not interfere with the exercise of the Commissioner’s discre- 
tion, in the matter of ordering a hearing, if an abuse of sich discretion is not . 
shown.. 


‘A mill site entry, allowed without publication of notice of application, may be 


properly regarded as a nullity, in the disposition of a protest subsequently filed 
eee the mineral Ghat Aeler of the land covered by. said entry. 


coe etary Bliss to the Cinna of the General Land Office, Tae 
aren) ee ee ge (19, 1898, (PB. de C,) 


Counsel for George J. Beton have filed an application for a writ of 

_ eertiorart, for the purpose of having the record in the Ae entitled 
4 case forwarded to the Department. | 

It appéars that mineral entry No. 535, was made March ol, 1877, at 

_ the Sacramento, California, land district, for the Peachy Consolidated | 


Quartz Mine and Millsite, but amon g other irregularities in said entry © : 


the mill-site claim was omitted in the publication made. No notice of 
the application for entry thereof has ever been published. Other 
irregularities having been cured in the meantime, your office letter of 
| Canes 28, 1896, directed pablioanon: of the mill. site prpicenony 
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‘By letter of June 25, 1897, the local atioens transmitted a verified 
Sinctest by Charles A. Reed, apainst the issuance of patent for the mine 


and mill-site, alleging that he claimed the property by relocation in 1895 


and 1896; that the mill-site was, at the time of its survey and location, 
public mineral land of the United States, having quartz ledges running 
through it bearing gold in paying quantities, and that the applicant for 
- patent and those claiming through him are, and have been, well aware 
of the mineral character of the same; that there are five or six lodes 
bearing gold running through the mill-site, and that the same had been 
_ prospected and worked for more than twenty-five years. « 
By letter of September 25, 1897, your office dismissed the protest as 


to the quartz mine and held respecting the mill-site that— 


the allegations of its mineral character are specific and if, as a matter of fact, it is 
true that the land embraced in n the mill-siteis mineral in character, it cannot be 
patented as a iill-site. : 


A hearing was therefore sioied to Arsene the character of the 


land and the order for republication of the mill-site application for 


patent was suspended to await the.result of the hearing. | 

From this order the mineral claimant filed an appeal in your office, 
assigning numerous grounds of error, which ‘your office, by letter of 
November 24, 1897, declined to forward for the reason that the order 
complained of is interlocutory’ and the ordering of a. hearin s is @ 


- matter resting in the discretion of the Commissioner. 


The mineral claimant now ‘presents his ea for a. writ of 
petiorar | 

The or dering of a hearing, in any case yealeune to the public ands 
upou application presented to your. office, is lodged.in the sound dis- _ 
~ cretion of the Commissioner, and the rule has uniformly been that — 
unless there is an abuse of that discretion the Department will not 
interfere. There is no showing of such an abuse in the case at bar. __ 

But aside from that it is not apparent from anything. before the 
Department that your office would have been. justified in doing other- 
wise than ordering this hearing. There seems to be a direct charge 
here that this Jand is not only now known to be mineral in character, — 
but was so known by the applicant for patent at the time the applica- - 
tion was filed. Under the express provisions of the statute (Sec. 2337) 
only non-mineral lands can be entered as a mill-site. There having 
been no publication of the application to enter this mill-site it is the — 
same as if there had been no entry and application therefor was now 
being made for the first time.. It is not necessary to inquire what. 
the result would be if after an entry regularly allowed and before | 
patent the land was discovered to be mineral in character. : 

The petition for certiorart is therefore denied. | 

Counsel in closin g their brief request that—*If you (the Sony of 
the Interior) determine the hearing was properly ordered, then we ask 
that patent issue for the mining claims, leaving the imillaite for further 
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action.” This is a matter for the determination of your office, in the 
first: instance at least, and the papers are herewith returned for such | 
action in this connection as may be deemed appropriate. 


RAILROAD GRANT—ACT OF JU NE 22, 1874. | 
FLORIDA CENTRAL PENINSULAR R. BR. Co. v. ‘SUMMERALL. 


The designation of a. tract: as the basis of a , selection ‘indler the act of J une 29, 1874, 
estops the company from subsequently alleging that its reling uishment, in favor 
of settlers, did not include the entry embracing ses tract. 


Secretary Bliss to the Commissioner of the General Land Oe Foner Yy 
“(W.V.D,) _ Pe” 22, 1898. Peay! + SRW) 


The Florida Central mentisilar Railroad Company has appealed 
from your office decision of April 13, 1896, recognizing as against the 
grant for said company the emestoad entry of Robert Summerall, 
- made January 8,1877, covering the 8. $ of the NW. 4 of See. 27, T. 29'8., 
BR, 20-E., Gainesville. land district, Florida, upon which he made. éash 
entry November 6, 1882, under the provisions of section : 2 of the act of 
June 15, 1880 (21 Stat., 937). | 

This tract covered by Summerall’s sits is within ¢ the six miles pri- 
mary limits of the grant under which said company claims, which was 
made by the act of May 17, 1856 (11 Stat.,15). The rights under said 
grant attached Ion g prior to the entry by Summerall but your decision 
recognizing said entry is. based upon the relinquishments executed by 
the claimant under said grant on April 1, 1876, and June 25, 1891, by 
which the company waived. its claim to aie lands. between Waldo and 
- Tampa occupied by settlers whose improvements were made: prior to 
the 16th day of March, 1881. 

In making these relinquishments the company or, the right. to 
select lands in lieu of those thus settled upon under the provisions of 
the act of June 22, 1874 (18 Stat., 194), and it appears from your office - 
records that on May 2, 1887, per list No. 4, the company duly made 
selection of the N. 4 of NW. 4 of Sec. 30, T. 29 §., RB. 23 E., in lien of 
- the tract covered by Summerall’s entry; thus, in effect, eee ae the 
application of the general relinquishments..executed by the company 


in favor of settlers, as. applying to the tract. covered by Summerall’s — 


entry. — , 
The company’s anene would see. to be ianed upon the ground that — 


~-. Summerall did not complete his. entry by making the regular home- - 


_ stead proof, but rather. chose to perfect it by making cash entry as_ 
| provided in the act of June 15, 1880, supra. 
. In view of the company’s. Ration in: selecting another tract. in liew of 
that embraced in Summerail’s entry, it would seem to-be estopped from 
asserting that Summerall’s entry was not included in: the general 


A 
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relinquishment before referréd to, and its appeal is therefore dismissed 

and Summerall’s entry, if otherwise euae and proper, will pass. to 

patent. ; 
For the reasons stated, your office decisions is accordingly Gaited, 


HOMESTEAD “ENTRY—AMENDMENT. 
JOSEPH HUEISEL, 


An entry may be amended to embrace an additional adjacent tract that was at the 
date of the. original entry included in the existing entry of another, where such 
amendment corresponds with’ the original settlement claim, and no adverse 
claim exists. ; 


_. Secretary Bliss to the Commissioner of the General Land Office, January 


- (W.V.D.) | 22, 1898, _ (GC. W. PB.) 


The record shows that on October 14, 1893, William Smith inade 
‘homestead entry, No. 1900, of the SW. 4 of Sec, 17, T. 24 N., BR. 3 W., 
Enid land district, Oliahoma Periitory: that on ‘Deteinber 1, 1893, 
- Joseph Heisel filed an affidavit of contest against said entry, Ellegine , 
abandonment; that on March 22, 1894, Heisel dismissed his contest, 
filed Smith’s relinquishment, as to the 8. 4 of said SW. 4 and made 
homestead entry No. 7422 of the land so relinquished. It also appears 
that on July 18, 1896, Heisel initiated a contest against Smith’s entry 
ou the. charge of abandonment: and that as the result of said contest, _ 
Smith’s entry was canceled by your office on April 3, 1897. sig 

On April 24, 1897, Heisel filed « an application to enter the N.4 of 
said SW. + 

The igeal officers ejecta said application, and Heisel eeneatea to 
your office, and with his appeal filed an application to be allowed to 
amend bis nome oo Bienes No. 7422, i, by including therein the N. 4 of 
said SW. 4. 

In his affidavit, which is corroborated by only one wines he says 
that. on May 16, 1893, he settled upon the SW. 4 of said section 17, 
prior, as he believes, to any other person, and has resided thereon and 
“particularly the 8. 4 thereof ever since;” that he could uot read Eng- 
lish and was ignorant of the homestead laws, and had to rely upon 
others and was wholly without money to carry on his contest against 
Smith’s entry, and was induced-by Smith and the advice of others, who 
lived near him, to dismiss his contest against Smith’s entry and make 
homestead entry of. the 8S. $ of said section 17. Your office held that— _ 

- Heisel is not entitled to the right of amendment. He can not plead mistake. He 
entered the land which he originally intended to enter. His action was voluntarily 
taken, with full knowledge of all the facts. - 

His application is denied, subject to the right of appeal. 

It is not deemed. necessary to consider his appeal from your rejection of his te 


- cation to enter, as his application to amend was, of itself, an abandonment of such 
application to enter. sg, fae is hes 
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. Heisel appeals to the Department. . 

There does not appear to be any adverse sims to the land applied, 
for, and therefore the question is one entirely between Heisel and the 
government. Under the circumstances, as set out by Heisel in his 
affidavit, the showing made appears to be sufficient upon which. to 
allow the amendment. ‘Your office decision is accordingly reversed,. 


and the papers are returned herewith that Heisel may make an -amend- 
ment of his entr y as appyee for. 3 


CONTEST—3 URISDICTION-SERVICE Or NOTICE, 


| Kyorvs , MosGRovE. 


Issuance of notice on a stone! sitlont durin g the period allowed for filing. a motion - 


for the review of a departmental decision in a prior case, will not defeat the  _ 


jurisdiction of the local office, where said notice is not served until after the | 
“apepuaien of said period, and no motion for review is filed. 


: Seor etary Bliss to the Commissioner of the General Land Office, January 


yy (W. V. D.) 2, H89BL (OSG) 


On September 8, 1893, William Mespnave ati homestead entry for 
‘the N. 4 NW. 1, SE. LNW. dand NK. £SW. 4 of Sec. 10, t. 28., oe 
82 E., La Grande land: district, Oregon — | 
| “On October 4, 1893, Perry Knotts filed a contest aoaluat: ‘aid entry, 
alleging priority of settlement. Upon this contest the local office ren- 
dered decision 1 in favor of Knotts, but upon appeal youre offlee reversed 

said decision. 

On November 5, 1895, the Department rendered decision affirming : 
the action of your office, Mosgrove’s entry was held intact and the case. 
finally closed June 25, 1896. This decision was promulgated November 

21, 1895, and the parties notified thereof J anuary 25, 1896. > 
; ih the mean time, on September 24, 1895, and dnritie the pendency 
- of Perry Knotts’ appeal, Alonzo Knotts filed affidavit of contest against. 


. Mosgrove’s entry, alleging that the defendant had never resided upon 


or cultivated this land as required by law. Notice was issued on this 
contest. February 20, 1896, and personal service was made March ‘e 
1896. Upon the bastimibiiy submitted at the hearing, at which both. 
parties were present, the local office render ed: ee pecontacnting 
the cancellation of the entry. | 

From this decision Mosgrove appealed to your office, where, on J aly 
22, 1897, the said decision was affirmed. <A further appeal has been 
made to this Department, it being alleged that. it was error to find that 
the defendant had never established a bona fide residence on- this land, 
and furthermore that the local office was without jurisdiction to ny tiie 
- case and that the order for trial was pr emature, : 

. From an examination of the record. it becomes evident that Oe 
never established Tesidence on this land in compliance with law. | 
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J faaietion was acquired by the iocal office in ‘this case by the | 


 gervice of notice. Such service, as heretofore shown, was made on 


March 7, 1896, which was after the expiration of: thirty days from the — 
date when the: parties to the former contest were notified of the depart- 
‘mental decision. No motion for review was. filed, hence the local oflice 
had acquired fall jurisdiction to try the case. | : ; 

— Your office decision of July 22, 1897, is ecoordingly 3 affirmed, 


INDIAN LANDS—ALLOTMENT—TRIBAL RIGHTS. 
3 Va BANKS.. 


The usage of § an Tndiica tribe may be accepted to establish a claim of membership 
_ therein, on the part of one who under the ponetas rule would be held : a citizen 
of the United States. 
Under the provisions of the act of Marck 3, 1875, and the sacs allotment act, the 
- Tight of an Indian to an ue of tribal lands is not lost by abandonment of 
_ the tribal relation.- 
By the act of June 7, 1897, children of an Indian woman by blood, who, at the ui 
of her death, was recognized as a member of an Indian tribe, are: placed on the 
same footing as: to rights in the property of such tribe as the other members 
thereof; but the children of one who is thus protected are not entitled to allot- | 
ments if the parent, prior to their birth, abandons the tribal relation. 


Assistant Attorne, y General Van Devanter, to the Seer etary of the Tnterior; 
January 22, 1898. (WwW. C. P. y 


On September 1, 1897, I submitted an opinion upon baraia questions 
arising in conn ection with the application of William Banks for allot- 
ments for himself and seven children as members of the Sae and Fox 
of Missouri tribe of Indians.. It was held therein that any person who — 
ean show that he is a member of said tribe and has not received an 
allotment should be ervenst one just as if his name pac been a the | 
original roll. . a 

It was then said that the information furnished by the papers fish 
‘before this office was not sufficient to warrant an expression of opinion. 
as to the rights of Banks and his children.. Other affidavits have been 
filed and the matter has been again submitted to me for further cousid- 7 
eration. , 

From affidavits nieueiieal patore thie former opinion was eoieenen it. . 
appears that William Banks, sr.,a white man, was inarried to an Indian 
woman, a member of the Sac and Fox of Missouri tribe; that the appli- 
cant. William Banks was born of this marriage about the year 1849; 
that his parents lived’ in-“Missouri just aeross the river from the reser- 
vation in Kansas, then occupied by this tribe; that his mother was 
‘recognized as a member of the tribe up to the time of her death, which 
oceurred about 1852; that she visited the tribe to receive the annuities | 
due her as such member, and that she took this child with her on some, 
‘if not all, of these visits, and received annuities for him as well as for 
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herself; that after her death he was Viet a time in a Seno! enillea the 


Highland Mission, established for the benefit of these Indians; that 


during the time he was there annuities were drawn by those in charge 
of said school on his account; that at some time during his childhood, 

just when not being shown, his father removed him from the school ne 
after that he continued to live among the whites until about the year 
1895 when he went to the reservation for this tribe in. Nebraska. to. 
secure allotments for himself arid children. It is further stated in 
some of these affidavits that it was the custom of these Indians to con- 
sider all children born to any member of the tribe as members and to” 
place their names upon the rolls for annuity en without ayy 


action of the council or chiefs. 


As a part of the additional proof the affidavit of Banks is filed, stat- 
ing that he has always claimed the rights of membership i in said. tribes | 
_ that he has never received any land by way of allotment or as a nome: 
— stead and that. he has for several years considered himself a citizen of 
- the United States and has exercised his rights a8 such. to some extent. 
He is corroborated: by three others. | 
‘It. seems from this proof that Banks, uneven may ive BER his 


status as to citizenship by reason of fie parentage, was at one time. 


| considered and treated s a member of. this tribe of Indians. It was — 
said in Black Tomahawk v. Waldron (19 L. D., 311) that the laws and 
usages of an Iidian tribe may deter mine the membership therein of one — 
who would under the general ‘rule be a citizen of the United States. 
The proof in this case while not so fall as could be desired, goes to 


_ . establish the usage of this tribe as being that children born as this 


one was, were considered as members of the tribe. 
Jt is plain, however, that he never recognized his tribal relations | 
after he reached years of discretion until he sought to reap the adyan- 

_ tages incident thereto. ‘His tribal relations were completely: severed so 

far as his own acts could accomplish that end. | : 
_ All tribal property among’ the Indians is held as communal property. 
Under the general rule governing in the matter of comm unity property | 
one who withdraws from the community or association, ther eby forfeits — 
all his interest in the common property. In this case it must be held 
that Banks gave up all right to share in the tribal property of the Sac 
and Fox of Missouri Indians, unless the legislation of Congress shows 
an intent to relieve from the effect of the eter rule, Indians sever- 

_ing their tribal relations. __ 

It has been the declared policy ie encourage the br eaking up of tri- 
bal relations among the Indians and different laws have been enacted 
with that end in view. The act of March 3, 1875 (18 Stat., 402-420), 
conferred the benefits of the homestead law upon Tndianie who had 
abandoned their tribal relations but with a proviso as follows: 


Provided, That any such Indian. shall be entitled to his distributive share of all 
~ annuities, tribal funds, lands and other EECReE a the § same as though he had main 
tained his tr te relations. 
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The allotment: act of February 8, 1887 (4 Stat. , 388), daca every 
“tidiau who has taken up his eh adeace SeOAKatE and apart from his 
tribe and has adopted the habits of civilized life, a citizen of the United: 

States “without in any manner impairing or otherwise affecting the 


~ right of any such Indian to tribal or other property.” In view of these 


provisions of law it must be held that Banks did not by, severing his 
tribal relations give up his Qistributive share in the tribal property 
and that consequently he is s entitled to an allotment in the lands of ae 
tribe. 
This conclusion that Banks is ended to all allotment i in these tribal 
lands is confirmed by a provision of the act ot June 7, 1897 (30 Stat., 

62-90), which reads as follows: _ | | 
| That all children born of a marriage See solemuized between'a white man 
_ and an Indian woman by blood and not by adoption, where said Indian woman is at 
this. time or was at the time of her death, recognized by the tribe shall have the 
same Tights and privileges to the property of the tribe to which the mother belongs, 


or belonged at the time of her death, by blood, as any other member of the tribe, 


. and no prior act of Congress shall be éensbracd as to debar such child of such 
right. 

Banks’ iaothibe was a member by Blood of the ‘Sac and Fox of Mis- 
-souri tribe and recognized as such at. the time of her death, and he 
therefore i 18 entitled to the protection of the provisions of this aot 

The case of the children of Banks presents a different question. 
Their father had severed his tribal relations before their births and 
hence they can not claim to have been born members of this tribe. 
Neither is it claimed that any one of them was ever considered or 
recognized as having membership therein. The act of 1897 does not 
seem to confer any benefits upon persons in their position. ‘Neither 
did that act nor any of the others cited, make Banks a.member of the 
tribe from which he had separated himesle ‘The object of that act was 
not to make the persons coming within its provisions members of any 

tribe of Indians nor to reinstate them where they had withdrawn from 
such membership but to confer upon them simply one of the incidents 
of membership, that is, a right to share in the distribution of the 
pr operty of the tribe. The. mother of these children was uot, so far as 
the record shows, recognized as a member of this tribe nor was the 
father so recognized at the date of said act and hence they have not 
- been brought within its provisions. They are not in my Se enti- 


 tled to allotments in the land of these Indians. 


Reference is made to the case of Ariadne Bohart as furnishin g a prec- 
edent for holding both Banks and his children entitled to allotments, 
That case was decided upon an opinion of this office of June 8, 1895 
(11 Op, A. A. G., 333), holding that Ariadne Bohart was entitled to an — 
allotment on the Nez Pence reservation, because her mother was a full 
blood Nez Perce Indian and the regulations under which allotments 
were made prescribed that an applicant to be entitled to an allotment 
must bea ReCoEnNES member of the tribe or his father or. mother ASE 
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be such. The same opinion, however, held that Ariadne Bohart’s chil- | 
dren were not entitled. So far as that case is authority nee it sustams 
the conclusions hereinbefore announced, | 
Approved, January 22, 1898, 
CO. N. Biiss, Secretary. 
DESERT LAND-STATE SELECTIONS—PATENT. 
| STATE OF WASHINGTON. _ 
The. provision in the act of June 11, 1896, that patents for desert lands may issue to 
the States when an ample supply of water is actually secured, without regard 
to: settlement and: cultivation, is not limited to lands on which liens have 


been placed under said act, but is. applicable. to all lands donated by the act of — 
August 18, 1894. | 


Secretary Bliss to the Commissioner of th the General Land. Opec, Tas ANUATY y 
(W.V.D.) , © et80hn > Le, gre 8 (FLW. C.) 


In your office letter “H” of June 19, 1897, svete list No. 2 and _ 


- accompanying papers, filed by the State of Washington, for the segre- 
. gation of certain lands under section 4.of the act of August 18, 1894 (28 
 Stat., 372-422), you made the following reference to the act noe J une 11, 
1896 (29 Stat., 434) : 

I desire to call attention to the provisions of the act of June 11, 1896 (29 Stat., 
413-434), in relation to liens on the-lands segregated under the above act of 1904, | 
_ and would recommend that the forms and the contract in the circular of November — 
. 22, 1894, be amended by adding, wherever the act of magus 18, 1894, is referred: to, 
the words ‘and acts amendatory thereof.’ 


In answer thereto the eens letter - of July 12, 1897 (25 L. D., | 
33), sald: 
The recommendation made by you in the last. suiee ale of your letter of the 19th 


ultimo, relative to the amendment of the forms and the contract-in the circular of — | 
November 22, 1894, will be made the subject. of a separate communication. | 


| The matter has again been called to my.attention by your office 
letter of October 12, 1897, submitting, for my approval, a draft of reg- 
ulations concerning the Aline of final proof for desert lands segre- 
gated under section 4 of said act of August 18, 1894. 

The act of 1894, as therein declared, was enacted “to aid the public 
land States in the reclamation of the desert lands therein, and the 
‘settlement, cultivation and sale thereof, in small tracts to eel Set- 
tlers,” and provided for donating and grantin g to such States, free of 
cost, such desert lands, not exceeding one million acres in each State, 
as the State may cause to be irrigated, reclaimed, occupied and. culti- 
vated by actual settlers. The provision for the ae of these - 
lands is couched in the following language: | | 

As fast as any State may furnish satisfactory proof according to such rules and 
regulations as may be prescribed by the Secretary of the Interior, that any of said 
lands are irrigated, reclaimed and occupied by actual settlers, patents shall be | 
issued to the State, or its assigns, for said lands so reclaimed and settled. — 
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The act of June UU, 1896, supra; provides: 


That under any law heretofore or hereafter enacted by any State, providing for 

“the reclamation. of arid lands, in pursuance and acceptance of the terms of the grant 
made in section four of an act entitled ‘An Act making appropriations for the sun- 
dry civil expenses of the government for the fiscal. year ending June thirtieth, 
eighteen hundred and ninety-five,” approved August eighteenth, eighteen hundred 
and ninety-four, a lien or liens is hereby authorized to be created by the State to 
which such lands are granted and by no.other authority whatever, and when created 
shall be valid on and against the separate legal subdivisions of land reclaimed, for 
the actual cost and necessary expenses of reclamation and reasonable interest - 
‘thereon from the date of reclamation until disposed of to actual settlers; and when 
an ample supply of water is actually furnished in a substantial ditch or canal, or 
by artesian wells or reservoirs, to reclaim a particular tract or tracts of such lands, 
then patents shall issue for the same to such State without regard to settlement or 
cultivation: Provided, That in no event, in no contingency, and under no circum- 
stances shall the United States be in any manner directly or indirectly liable for 
any amount of such lien or liabilily in whole or in part. _ : 


| Under the act of 1894, lands coming within this. niliion: acre grant 
could not be patented anti they were shown to be ‘irrigated, reclaimed, 
and occupied by actual settlers.” The act of 1896, referring specifically _ 
to arid lands granted to States by the act of 1894, authorized the crea- | 
tion of a lien thereon, by the State to which “such lands are granted” 
to: cover “the actual cost and necessary expenses of reclamation and. 
reasonable interest thereon from the date of reclamation until disposed 
of to actual settlers.” This act then farther provided— 

and when an ample stipniy of water is. actually furnished in a substantial ditch or 
‘eanal, or by artesian wells or reservoirs, to reclaim a particular tr act or tracts of such 


lands, then patents shall issue for the same to such ala without regard to settle- 
ment or cultivation. : 


| The act of. 1896, as is shown by this language, expressly dispenses 

with proof of settlement aud cultivation and authorizes the issuance 

of patents when an ample supply of water is actually furnished in a 
substantial ditch or canal, or by artesian wells or reservoirs to reclaim 
theland. — . | 

The question hick arises under this legislation is whether the pro- 

vision in the act.of 1896 prescribing the conditions on which patents 
' shall. be issued, applies to all lands donated and granted under the act 
of 1894, or is limited to those lands on. which a lien is created under 
the act of 1896. As before shown, the specific reference, in the begin- 
ning of the act, to arid lands so granted under the act of 1894, neces- 
sarily meaning all lands so granted, is followed by a provision for the 
creation of a lien upon ‘such land” and by a further provision for the 
patenting of “such lands.” It is believed that the words “such lands”: 


thus twice employed; have the same meaning in each instance and refer 


to the only lands specially mentioned in the act, which are those granted 
under the act of 1894. Had it been the intention of Congress to limit 
the provision in the act of 1896 relating to patents, to lands upon which 
a lien had been created by the State under that act, such intention | 

could have been easily manifested and instead of repeating the words _ 
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‘such lands” other words, having a more limited meaning, would have 
been used, such as “the lands covered by any such lien.” There does 
not seem % be any reason for the patenting of lands, made suscep- 
tible of irrigation by means secured through a lien placed thereon, 
without requiring proof of settlement or cultivation, which does not 
apply with equal force to lands made susceptible of irrigation by means 
taken from the State treasury ¢ or secured in | any manner other than 
through such hen. | : ’ 
_A construction should not be eit upon the act och aiserimnabas 
in favor of lands. irrigated by the expenditure of money obtained 
through a lien, as against lands irrigated by the use of money derived 
from other sources. ‘The purpose and object of the law is to enable the - 
State to reclaim the lands as an inducement to their settlement and 
cultivation by actual settlers in small tracts, and it is immaterial 
whether the money expended in such reclamation is obtained through 
the instrumentality of a lien or otherwise. The act of 1896 is remedial 
in its purpose and should receive such construction, consistent with the 
langnage there employed, as will best tend to accomplish the ultimate 
and great purpose of this legislation. ‘The act of 1896 should be treated 
as amending the act of 1894 by authorizing alien to be placed upon the 
Jands as an aid in the accomplishment of their reclamation, and as also 
amending the original act in the matter of patenting the lands to the 
States, by dispensing with proof of settlement and cultivation and thus 
coufiding to the States the settlement and cultivation of the reclaimed 
lands according to the expressed purpose of the first act. . This seems 
to have been the view taken of the amendment in the House of Repre- 
sentatives at the time of its passage. Mr, Lacey, chairman of the com- 
mittee of public lands, in explanation of the amendment said (Von: 
‘Rec. 54th Cong., 1st Sess., p. 6222): | 
' Itis proposed now by this aes to authorize those States to provide means 
by which liens can be created upon the land to be irrigated, and that those liens 
shall be enforced up to the time that the land is patented to the settler; and also to 
modify the Carey act to the extent of providing that when the water and the irri- 


gating ditches have been arranged so as to irrigate the land properly, then patents 
‘to the land may issue at once. 


Mr. Mondell, also, stated (p. 6224.) +. 


I believe it is entirely safe to provide that the leg islatures of ihe arid-land States 
shall pass such laws as may tend to the irrigation, cultivation, reclamation and set- 
tlement of the lands within their borders. - 


There is no expression in. the act of 1896 from which it can be sah: 
ered that it was the intention of Congress to limit the provision 
- therein, for issuing patents, to such lands as are covered by liens, and 
even if the language used be considered doubtful in its meaning no 
good reason suggests itself for so restricting” the provision. The | 
_ amendment is therefore held applicable to a lands coming within the 
act of 1894, | | 
— You will cause to, ‘be prepared a form. of contract and other forms , 
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along the lines of this edie and forward the same for my considera- 
tion and approval. | 7 

The rules and eapdistolis accompanying your letter of October 12, | 
1897, are also herewith returned for modification according to the views 
herein expressed. 


INDIAN LANDS—PATENT—RIGHT OF WAY. 


SOUTHERN UvE ALLOTMENTS. 


a the issuance of pateuts to the Indian allottees of lands in the Southern Ute reser- 
vation, over which the Denver and Rio Grande railroad has been constructed, 
a clause should be inserted setting forth that the conveyance is made subject i 
the right of way granted to said road by the special ast of June 8, plea which 
- does notin terms protect the company’ s Tight. 


Assistant Attorney General Van Devanter to the # Seorctary of the Talon 
January 24,1898. (WLP ) | 


is response to your request of November 16, 1897 ‘for an-opinion as 
to whether patents to the Indian allottees of lands in the Southern 
Ute reservation must be subject to the right of way of the Denver and 
Rio Grande Railroad Company,” I would submit the following: 

By the treaty of March 2, 1868 (15 Stat., 619), between the United 
States and the several bands of Ute Indians, a district of country 


described as beginning at a point on the southern. boundary line of . 


the Territory of Colorado where the meridian of longitude 107° west 
crosses the same, running thence north to a point fifteen miles north of 

the fortieth parallel of latitude, thence west-to the western boundary 
of said Territory, thence south to the southern boundary of said Terri- 
tory, and thence east to the place of beginning, was set apart for the 
absolute and undisturbed use and occupation of the Indians, and they, 
_ on their part, relinquished all claims to any other lands. It is not neces- 
- gary to notice the other provisions of said treaty, eRcepe that appear-_ 
ing in Article XIV, which reads as follows: 

The said confederated bands agree that whensoever, in the opinion of the Presi- 
dent of the United States, the public interests may require it, that all roads, high- 


ways, and railroads, authorized by law, shall have the right of way through the 
reservation herein designated. 


By the act of April 23, 1872 a7 Stat, , 55), the Seetetary of the 
Interior was authorized to negotiate with the Ute Indians of Col- 
orado Territory for the extinguishment of their right to the sonth part 
of the reservation, made in pursuance of said treaty of 1866.. An 
agreement was made with said Indians on September 13, 1878, and 
ratified by the act of Congress approved April 29, 1874 (18 Stat., 36), 
by which the Indians ceded their interest to a portion of their former 
reservation described as beginning at a point on the eastern boundary | 
thereof, fifteen miles north of the southern boundary line of the Terri- 
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tory of Colorado, running ‘thence. west toa point twenty miles east. of 
_ the western line of said Territory; thence north to a point ten miles” 
north of the thirty-eighth parallel of latitude; thence east to the east- 
ern boundary of the Ute reservation, and thence: south to. oe place of. 
beginning. 

It was further provided that all the provisions of the treaty of 1868 — 
- not altered by said agreement should continue in force. It was also 
agreed that an agency should be established on the southern part of 
this reservation for the Weeminuchi, Muache and Capote bands. 
These bands seem to have been subsequently designated as the 
Southern Utes and they occupied the strip of land fifteen miles wide 
in the southern part of Colorado. 

Another agreement was entered into with the eoueaetated bands of 
Ute Indians in Colorado, on March 6, 1880, which was ratified by act 
of Congress approved June 15, 1880 (21 Stiat., 199). It was then con- 
templated that the Indians should take their lands in severalty and 
agreed. that they should cede to the United States all the territory of 
the then Ute reservation in Colorado, except as therein provided for 
their settlement. The settlement of the Southern Utes was provided . 
for as follows: : | 


The Southern Utes agree to remove to and settle upon the unoccupied secieatiarel | 
lands on the La Plata River in Colorado; and if there should not be a sufficiency of 
- such lands on the La Plata River and in its vicinity in Colorado, then upon such 

other unoceupied agricultural aoe as may be found on the La Plata River. or in 
‘its vicinity in New Mexico. © : 


It was further provided as ‘ollowek. 


All provisions of the treaty of March second, aitean htnacea and sixty-eight and 
the act of Congress approved April twenty- -ninth, eighteen hundred and seventy- 
four, not altered by this agreement shall continue in force. 

— Said act of Congress provided for a commission to make a census of 
_ these Indians, to select and make allotments of land in severalty to 
them, and to superintend their removal, location and: settlement on 
such allotments. This part of the plan was not carried into execution 
and the Southern Ute Indians continued to occupy the strip of land in 
the south part.of Colorado, as a reservation. 

. Another agreement was entered into with the Southern Ute Indians 
in 1888, which provided for their removal to Utah, but this was never 
ratified by Congress, being rejected by the act of February 20, 1895 
(28 Stat., 677). At the same time it was directed that the agreement 
of 1880 be carried out as in said act provided. It was then directed 
that the Secretary of the Interior cause allotments to be made, to such 
of the Southern Utes as should elect, and be considered by him quali-. 
fied, to take the same, out of the agricultural lands in their reserva- 
tion in Colorado. For the use of those who should not elect. to take 
: allotments, there was reserved. the western portion of their reservation 
and certain townships in New M ae | 


~ 
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subject, Sects to the ri ight of the government to erect and maintain agency build-— 
ings thereon and to grant rights of way through the same for railroads, irrigation | 
arehies, highways, and other necessary purposes. 


It is in connection with the allotments made under this act tint the 
‘question now presented arises. , 

Among the papers submitted are letters of the Commissioner of the 
General Land Office and the Commissioner of Indian Affairs, written 
in 1882 and 1883, in relation to certain maps of parts. of this company’s 
road, filed under the right of way act of March 3, 1875 (18 Stat., 482). 
These maps affected lands in the original reservation, but, entir ely out- 
side of the limits within which the allotments now in question were 

made, and those letters do not afford any assistance in solving the 
question now before the Department. 

‘By the act of. June 8, 1872 (17. Stat. , 339), the Denver and Rio Grande 
Railway Company was granted a right of way over the public domain, — 
with the proviso that said company should complete its railway to a 
point on the Rio Grande as far south as Santa Fé, within five years, on 
_ penalty of forfeiture of all rights under said act as to the uncompleted 

portions of the road. By the act of March 3, 1877 (19 Stat. » 405), ue . 
time for building the road was extended for five years, 

Upon application of said company, the President of the United States, 
on May 12, 1880, made a formal statement as to the necessity for. the 
proposed road, in which, after mentioning the proposition of the com- 
pany to extend its line of road through and over the reservation pro- 
vided for the Ute Indians by the ages of 1868 and the. provision us 
article XIV, thereof, said : . | 

Now, therefore, being satisfied that the interests of ihe 5 public at large do require 
that such branches and extensions of said railroad should be constructed as proposed 
by said company, I make this declaration of my opinion that the public interests 
require the construction of such branches and extensions of said railroad through 
and upon the said tract of land, so set apart for said bands of the Ute tribes of 
Indians under the said treaty, the ri ight to the construction of railroads through said 
reservation being stipulated for in said article of said treaty in certain cases. 

In 1883 the company filed two maps; one showing the line of road 
from the town of Antonito to the mouth of the Rio Piedra, and the 
other to the town of Durango, which maps covered the entire line of 
said road within the reservation where the allotments:in question were 
afterwards made, These maps were approved under said act of 1872. 
In the letter returning the approved maps. to the General Land Office, 
dated January 15, 1884, the Secretary, after stating that the Commis- 
sioner of Indian Affairs had recommended the approval, reserving the 
question of compensation to the Indians for future. consideration, said: 

I concur in the views above expressed, and with the qualification mentioned as to 
‘compensation, accordingly approve, under the granting act of June 8, 1872, the 
maps referred to and return them herewith. 

He, also, in that connection, referred to the provisions of actisle XIV, © 
of the treaty of 1868, supra, and. the executive order of May 12, 1880, 
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supra. I have not been able to learn that anything 1 has been. done i in. 
regard to compensation. 

This question as to right of the Indians to patoeneatien for the right 
_ of way doés not affect the question now under consideration. The right 
to compensation, if any, attached at the time the road was built and 
can not be affected by the insertion in, or omission from, thie patents 
for allotments, made long subsequent £o that time, of words denoting 
that the land is: subject to said right of way, Neither can the insertion 
or omission of such words affect the rights of the railroad company 
or of the allottee. The question submitted Is, eo one of Boney 
rather than of Jaw. 

It. was formerly the policy to irisert in final ¢ certificate and vale for 
tracts of land traversed by railroads which had’ been granted rights of 

“way, a reservation of such right of way and this whether the right was 
claimed under the general right of way act of 1875 or under a special 
act. This rule has, however, been changed as to roads elaiming the 
right of way under the general act. In the case of Mary G. Arnett 
(20 LL. D., 131), it was held that said statute: itself amply protected. all | 
rights and it was, therefore, unnecessary to insert an excepting clause in 
a patent for a tract of land crossed by such ri ight of way. In the case 
of Dunlap v. Shingle Springs and Placerville R. R. Co. (23 L. D., 67), 
this ruling was adhered to and the distinction between Cases aisle 
under the act of 1875 and under special acts which do not in terms pro- 
tect the company’s right of way, was pointed out, the case of Florida 
Central and Peninsular R. R. Co. v. Heirs of Lewis Bell (22 L. D., 451), 
being referred to- for the rule in such cases. On November on, 1896 - 
(23 L. D., 458), a circular was issued informing the local officers that 
it is not necessary to note on final certificates a reservation of the right 
of way where such right is claimed under the act of March 3, 1875, or 
the act of March 3, 1891 (26 Stat., 1095), granting the right of way for 
_ canals and reservoirs. In the coneluding paragr oe of that cir rowlar it 
is said: a re . | | 
; It will be: SGeneea that 5 the decisions above noted do not refer to cases where right 
of way has been granted under special acts. _ | : 

In this case the grant of the. right of way was aie a oaeial act; there 
is no question of forfeiture and the granting act does not in terms pro- 
tect the company’s right. Under the ruling in. Florida Central and 
Peninsular R. RB. Co. v. Bell e¢ al. (22 L. D., 451), where similar condi- 
tions obtained, the patents for tracts: pone or over which this portion 
of the Denver and Rio Grande Railroad Company’s line runs should 
contain a clause setting forth that the popmeyanye is sia ee to | 
the right of way for said road... 

The fact that in the preliminary or trust patent issued: for Indi an. allot- 
ments, the United States promise to: convey a title in fee simple free of 
all: incumbrance whatsoever, at the end of the trust period, is an addi-| 

tional reason for inserting the excepting clause. in such patents. — 


/ 
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- In this case the road was built. many years ago, so that ite specitia 
tracts subject to the right of way are, or should be known, and, there- - 
fore, the excepting clause should be inserted in only those > patents which 
i aitace those specific tracts. 
ea PPIOUets January 24, 1898, 
UO, N. BLIss, 
Secretary. - 


- STOKES 2. PENSACOLA AND GEORGIA R. R. Co. 


Motion for review of departmental decision of May 3, 1897, 24 L. D., 
396, dismissed by Peunces ay Bliss, J: suUary 24, 1898, 


——— 


MINING CLAIM—APPLICATION FOR PATENT. 


ASPEN MountTAIN TUNNEL LopE No 1. 


An application for mineral patent should not be allowed for land embraced within 
the prior pending application of another, 


Secretary Bliss to the Commissioner of the Gener a Land Office, Cee yy. 
(W. V. D.) 7. 94, 1898. — (P. J.C.) 


It appears that The Aspen Mountain Tunnel and Drainage Company, 
on February 11, 1896, made application, No. 522, for patent for the | 
_ Aspen Mountain Tunnel Lode No. 1 mining claim, survey No. 10,035, 
— Glenwood Springs, Colorado, land district. This application was 
received and publication of notice commenced in a newspaper. 

In March, 1896, and during the period of publication, the owners of 
the Graystone and. the Alabama lode claims each filed a ‘protest. 
against the acceptance by the. local office of the application for patent 
by the Aspen Company. (It is stated the owners of the Menlough 
mining claim also filed a similar protest, but it is not found in the 
record.) These protests allege, in substance, that the protestants are 
the owners of the several claims; that in August, 1895, the owner of 
the Sibley lode. mining claim applied for a patent for the same; that © 
_ there was a conflict between the claims owned by the protestants and _ 
the Sibley; that all of the conflict between protestants’ claims and the 
‘Sibley is also a part of the said Aspen Tunnel lode No. 1; that the 
protestants each adversed the Sibley application, brought suits thereon Ly 
and said suits are now pending and undetermined— a 
that nnless said M. A. No. 522 is canceled and held for naught contestes will be 
granted its receiver's receipt upon said premises so soon as said publication expires, . 


unless protestants go to the needless expense of again “‘ailversing” and bringing suit 
for the identical premises sned for in their adverse. against said Sibley application. — 


The protestants pray that the application be canceled a | publica 
tion notice ordered stopped. | 
At the request of counsel the local officers iramediately (ewandea 
12209-——voL 26——6 | 3 7 | 
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the protests to your office, whereupon, by Jetter of March 25, 1896, 
your office informed the register and receiver that their action was. 
irregular, required an iminediate report from them on the matter, and 
directed them not to allow entry upon the application. » an 

. Without going into all the correspondence i in detail, it is sufficient to 
_ say-that, by direction of your office, the protestants were advised to 
appeal from the action of the local office in allowing the application. 
This they did, and the entire record was forwarded to your office, and. ~ 
by letter of ‘Aueust: 14, 1896, your office reversed the action below and 
held the application for patent for the Aspen Mountain Tunnel Lode | 

No. 1 for cancellation. ) 
; From this decision the applicant has appealed, teeta that it is con-. 
trary to.the rules of the land office and the law; that the application 
is simply pending and rot perfected and awaiting decision in the 
adverse suits; that “there is no rule or law preventing the application 
for patent for eround covered by previous entry pending adverses;”. 
that the survey having been allowed and approved by the surveyor. 
general, the application filed and notices posted and published, it would. 
be subjecting applicant to.additional expense and delay to require him 
to go through the same pr oceedings after the adverses are disposed of... 

There is no brief filed by counsel for appellant, and it is not pointed - 
‘out wherein the decision of your office “is contrary to the rules of the 
land office and the iaw.” The question will not, therefore, be discussed 
further than to say that it has uniformly been held by the Department, 
where the question was raised, that an application for patent for a 
mining claim will not be allowed to embrace therein ground covered by 
- the prior location and application of another (Rocky Lode, 15 L. D., 

571), and, also, that— . 7 : 

Au eutry allowed prior. to the. final disposition of adverse proceedings must be 
canceled and the parties placed in statu quo, where it appears that such adverse. 
claim is still asserted and remains undetermined. (Meyer et al. v. Hyman, 7 L. D., 
88; see also Great Eastern Mining Co. v. Esmeralda Mining Co., 21d. +» 104:.) 

7 It j is true that in these cases the facts were not exactly the same as: 
those in the case at bar, pas the Pen announced apie with equal 
- force. 

The question as to the ene of possession of the penne in contro- 
yersy having been transferred to a court of competent jurisdiction, 
_ there was no justification for the local officers in receiving an application 
for the same land even from one not a party to the proceeding then _ 


= pending. 


. There was no specific eal6% in he. mining cnealas approved Mecem ean 
10, 1891, covering such a case as this, but paragraph. 49 of. the new 
‘Mining ‘Regulations, approved December 15, 1897 (25 L. D., 561), was 
“prepared to meet just such emer sone: as are here presented. tb reads 
as follows: | : : 


' Before receiving and filing. a mineral application er patent, local officers will be 
particular to see that it includes no land which is embraced in a prior or pending 


a for patent 0 or entry, ¢ or any lands embraced i in @ railroad selection, or for 
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which publication is pending or has. been made by any other claimants, and if, in 


their opinion, after investigation, it should appear that a mineral application should 
not, for these or other reasons, be accepted and filed, they should formally reject the 
same, giving the reasons therefor, and allow the applicant thir by days oe Bpper: ! to 
this office under the Rules of Practice. 


Your office judgment is affirmed. | 


RIGHT OF WAY—-STATION GROUNDS—UNSURVEYED LAND. 


Sr. PAuL, MINNEAPOLIS AND MANITOBA Ry. Co. 


The actual use of unsurveyed public land as station grounds precludes thesubsequent 
acquisition of adverse rights to the land so occupied. 


Secretary Bliss to the Commissioner of the General Land Office, January 


(W.V. D.) 84 18988 (0, SG) 


The St. Paul, Minweaneis and Manitoba paiway Ganpany under 3 


the provisions of the act of March 3, 1875 (18 Stat., 482), filed a plat, 


7 showing its selection of station Broms at yacrens) Idaho, covering an — 


area of. twenty acres in lots 1,2, 3, the SW. tof the NE. 4 andthe — 


NW. i of the SE. 4, See, 20, T. 56 N, kh, 3. 3 W., in the Cour dAlene 
land district. 


On J uly 23, 1892, your office refused to ieommend the said “iat: for. 


7 approval, on the sround that the lands covered thereby, being unsur-_ 


veyed, were not subject to approval under the above mentioned act. 
After.a survey had been made the railway compauy filed another 


plat, which was also rejected by your office on May 19, 1897, but this 


-° time for the reason that said plat, with the exception of about one 
acre in the SW. 4 of the NE. 4, covers land upon which entries have 


been made, as follows: | 

lots | and 2, by John Kepky, August fp 1896; and 

lot 3, NW. 4 of SE. 4, by Lyman F, Markham, March 26, 1897. 

In poor of this last decision of your office the case of Dakota 
Central Railway Company (12 L. D., 264) was cited. 

‘The railway company has filed an appeal to this Department, it 
being contended therein that, following the case of this company ». 
Maloney et al, (24 L. D., 460), its plat should be approved, or a hearing 
ordered to determine the priority of right between said company and 
the adverse claimants named. 

The syllabus of the case cited by the company iS as fellowes 


- The actual use of lands as station grounds, prior to survey, by a company that 
has filed its articles of incorporation, proofs of organization, and constructed a 


railroad over unsurveyed land, entitles said company to an approval of a plat of | 


said grounds, as against an. tasvontns homestead entry, if such use antedates the 


settlement of the homesteader. 


‘Based on this ruling and the facts. of the case under consideration, 


the Department is warranted in instructing your office to order a 
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hearing, after due notice to all parties concerned, for the purpose of | 
affording the railway company an opportunity to show that the lands 
in question were actually used by said company as station grounds 
prior to the initiation of the adverse oe cee to. It is so 
directed. | : | 


INDIAN LANDS—TIMBER CUTTING. ™ 


DEPARTMENT OF THE IntwRroR, 
GENERAL LAND OFFICE, September 28, 1897, 


Logging Reg ulations to govern logging by Indians on the ceded 
Chippewa Reservations, Minnesota, under the provisions of the act of 
Con gress approved June 7, 1897 (Public No. 3). | 

Ist. The Indians on the ceded Chippewa reservations, Minnesota, 
- shall be authorized to enter into a contract or coutracts with any respon- 


sible person or persons to cut and bank any specified quantity of dead 


timber standing or fallen on said reservations, at a given price per 
thousand feet, such responsible person or persons being required. to 


. give bond in a sufficient penalty, stipulating for the faithful perform- 


ance of the obligations of such contract, the carefull observance of the 
intercourse laws, etc. 3 
2nd. There shall be detailed from the corps of Chippewa examiners, | 
appointed under the act of January 14, 1889 (25 Stat., 642), for the 
effectual carrying out of these répalations. a superintendent and as 
-Inany assistant superintendents as the Commissioner of the General 
Land Office may select. The superintendent detailed for the purpose 
of. directing logging operations, shall, with the assistance of the Indian 
agent at White Earth agency, require each Indian desiring to cut and 
bank saw-logs, to make. a selection of the dead timber standing or 
fallen; and thereafter make application to be. allowed to contract for 
the cutting and banking of such timber, describing by section, town- 
ship and range the land on which the dead timber is standing or fallen. 
ard. Before any timber shall be cut under the foregoing authority, a 
contract shall be entered into between the Indian applicant or appli- _ 
cants and some responsible person or persons as provided in paragraph — 
one, and in such form as shall be prescribed by the Commissioner of 
the General Land Office, which contract, however, shall not be of force 
until the same is approved by the Indian agent and superintendent, 
and confirmed by the Commissioner of the General Land Office, which 
approval and confirmation shall operate as a permit for the cutting and 
panking of the timber applied for by the Indian or Indians. | 
4th. It shall be the duty of the superintendent and assistant super- 
intendents to go into the woods with the loggers, and direct their 
 Jabors, to the end that no green or growing timber may be cut, and 


*Not reported in Vol. 25. _ 
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: that no live pees may be dama ged 1 in any manner, So. as to cause them 
to die, and also to inspect the scaling of the logs.. : 
5th. The superintendent shall r ecelve, in addition to his compensation 
as exalniner of Chippewa lands, two dollars per day for such time as 
his services may be actually necessary in logging operations her eunder, | 
and both the superintendent and assistant superintendents shall receive 
their necessary traveling expenses; and such additional compensation 
and traveling expenses shall be paid from tlie proceeds of the sale of 
logs. The assistant superintendents shall oversee and direct such por- 
tions of the work as the superintendent may direct. | 
6th. With the exception of the superintendent, assistant nt 
dents and scaler, and in cases where persons of sufficient knowledge 
_ and skill for foremen, blacksmiths, filers, teamsters, clerks. and cooks 
' cannot be found among the Indians, no yhita labor shall be employed 
in performing this work, | 
Ith. One-half of the cost of scaling shall be paid by the Indian log- 
gers, and one-half by the purchaser of the logs. After the scaling is 
completed, the sale of the logs shall not be valid until the same is 
approved by the Indian agent and superintendent and coniirmed by 
the Commissioner of the General Land Office. | 
8th, The Indian agent will assume control of the proceeds of the sale, 
fifteen per cent of which shall be deducted by him for the benefit of the 
Indians, and to pay all expenses of the sale, such as advertising, tele- 
graphing, additional compensation of superintendent and traveling 
expenses of superintendent and assistant superintendents, provided 
that, in any case where the logs are sold for an amount exceeding $5 
per thousand feet, the per cent or amount to be deducted for the benefit 


of the Indians, as above stated, shall be proportionately increased in 


the discretion of the Commissioner of the General Land Office. » 
The net proceeds remaining shall be divided and paid as follows: 
_ ist. He shall pay, from the sales of the logs uuder each contract, the 
party or parties fur nishing the advances under the contract, authorized 
_ in section 9, to the logger who delivered said logs. 
and, He shall pay the scaler or scalers of such 1088) the amount due 
on the part of the Indian logger. 
8rd. He shall pay the foremen, blacksmiths, teamsters, filers, clerks 
and cooks of the logger any balance that may be due them under their 
~ contracts with the logger. 
4th. He shall pay the laborers of the igsnes any anata balance — 
| which may be due them under their-contract for labor performed in the 
cutting or delivery ot banking of such logs. a 
5th. Heshall pay the logger or contractor who banked such logs, any 
part remaining of the amount to bé paid under his contract. 
9th. Any logging Indian, ona proper showing of his inability to fale 
pish his logging outfit; or a sustain himself, or his family, during the 
logging operations, may receive advances of goods or cash from ay 
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party with whom he may contract, which contract shall ‘first be appr oved 
by the Indian agent to such a limit as the Indian agent may fix, and 
Such advances shall be paid. by the Indian agent to the party making 
the same from the amount to which such Indian’ is. entitled for his 
logging work. - 
10th. The Commissioner of the Gener al Land Office shall have power 
to prescribe such rules and regulations not inconsistent with these 
regulations as he. inay deem proper from time to time, for the mors 


efficient prosecution of the logging operations, and to thoroughly pro- | 


tect the interests of the Indians and the Government in the premises. 
: | ‘BINGER HERMANN, 
4 | Commissioner. 
Approved, = 
OC, N. Buiss, 
Secretary. — 
INDIAN LANDS—TIMBER CUTTING—ACT OF JUNE 7, 1897. 
| “THEODORE H. BEAULIEU. 

Per mission to sine portable saw mills j in the vicinity of dead and down timber, out 

under the provisions of the act of June 7, 1897, for the purpose of man nfactaring | 

such timber into lumber, may be granted, where the applicant enters into a con- 


tract in the form prescribed by the regulations of September 28, 1897, and sub- 
- mits proof as to the present impracticability of marketing the timber. 


Seoretary Bliss io ane Commissioner of the General Land Office, December 
‘4 | 4, 18970 - (J. 1. P.) 


it have patos me your letter of the 22nd ultimo enclosing one from 


' Mr. R. H. Rosa, superintendent of dead and down timber, Chippewa 


ceded lands, White Earth, Minnesota, covering the application of 
Theodore H. Beaulieu for permission to cut dead timber, standing and 
fallen, on certain sections in township 162 north, range 36 west, and to 
_ establish portable s saw-mills near such tim ber for its ciaputactare ito : 
lumber. | | ae 
Mr. Rosa states that the. timber referred to. has been dead many.- 
| years, that it is rapidly decaying and that it is represented that if the 
desired permission is accorded to Mr. Beaulieu the one ee 
in.that vicinity will be greatly benefited. 2 
_ You express the belief that if proper opportunity is not given to dis- 
pose of the timber loss will result to the Indians. You have accord. . 
‘ingly recommended that you be authorized to grant permission to Mr, 
- Beaulieu to place a portable saw- mill in the locality mentioned, on his 
submitting satisfactory proof that the allegations as to the present im- 
practicability of marketing the timber are true and when he has entered 
into a contract in the form prescribed in the instructions of September 


_. * Not reported in Vol. 25, . 
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28, 1897, relating to dead and down, timber on the ceded Chippewa 
reservations, Minnesota, heretofore approved by the Department. | 
Under the authority of the act of June 7, 1897—Public No. 3, page 
32—in pursuance of which the above instructions were isstied, and 
in accordance with your verbal request for such authority, I hereby 
authorize you to grant the permission asked for in this and all other 
cases, where the applicant will enter into a contract in the form pre- 
scribed iu the instructions of September 28, 1897, and where such per- 
mission will, in your judgment, be for the benefit of the Indians and j in 
accordance with the act of June 7, 1897 (supra). " 
_ You are also hereby directed to inebeact Mr. Rosa, superintendent of | 
dead and down timber, to see that no other advantages inure to. the 
contractor in this or any other case, for the erection of a mill as pro- 
posed, and require him to report to your office should any of said con- | 
tractors attempt to cut any other than dead and down timber on said 


-- ceded lands; and on proof that any contractor has cut any other than 


dead and down timber on said ceded Tends, his contract or permission 


- will be at once ee 


ABANDONED MILITARY RESERV ATION—SCHOOCL GRANT, 
INSTRUCTIONS. 


The provision in the act of August 23, 1894, that lands within simedoued military. 
reservations restored for disposal under said act, shall be subject to entry by 
actual settlers, is a congressional disposition of said lands that takes them out 
of the operation of the school grant, if it had not attached prior to the estab- 
lishment of the reservation. 

The proviso to section 6, act of J uly 16, 1894, admitting Utah to the Union, jade not 

take the grant of school lands to said State out of the operation of the general 
rile as to the time when said grant attaches to the specific sections, or limit the 
authority of Congress to so provide for the disposal of reserved lands, that on 
their restoration the right of the State to the specific sections may be defeated. 


a Seoretary Bliss to the Commissioner of the General Land Office, Januar Yy 
(W. V.D.) | 28, 1898. a: oy (Ee BS B,) 


I am in receipt of your letter of November 18, 1897, resubmitting 
for my consideration the circular of instructions to the register and 
receiver at Salt Lake City, Utah, as to disposal of the lands in the 
abandoned Fort Cameron military reservation which received the. 
approval of the Department. March 22, 1807, 24 L. D., 269. | 

It does not appear that any glanced is denied 4 in these instructions | 
So far as they indicate the manner of disposal of the lands subject to — 
settlement and entry under the act of August 23, 1894 (28 Stat., 491), 
which was the aim and purpose of the instructions, but the resubmis- 
Sion seems to be made merely with reference to the expression of 
the Acting: Commissioner as to what lands are aes as from settle- 
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‘ment and entry under the act and to Ww hich the instructions did not 
therefore apply. | 
The expression referred to is that ‘ Sections 2 Zs 16, 32 ane 36 of this 
reservation are reserved for school purposes,” — : 7 
The date when this reservation was established, and when it was 


turned over to the custody of this Department, aa when it was sur: an 


veyed, were not given in the letter of instructions of March 22, 1897, | 
and hence it received the approval of the Department upon the assump- 


_ ‘tion that the facts in that case warratted the statement made therein as 


to the reservation for school purposes, but from the facts stated in the 
communication now under consideration it is evident that it was intended 
‘by your office to apply generally to military reservations turned over to 
this Department under the act of August 23, 1894, following the decision | 
‘of your office of July 25, 1896, to which you refer, oe that us to the 
lands within such reservations, | 
after providing for the preference rights of Petal bona fide sattlers’ the balance 


should be treated as public lands subject to all the land’ laws of the United States, | 
including grants for school purposes and all other public laws. 


The question therefore submitted with your letter involves a con- 
struction of the act of August 23, 1894, especially with reference to the 
_ rights of the several States under the grant for school purposes to take 

dands within the limits of abandoned military reservations containing 
more than five thousand acres. 7 

~The grant to the several States of certain design ated uecibns for | 
school purposes has been so clearly interpreted by the decisions of the 
courts and of this Department as to leave little room for doubt as to 
what lands come within its operation. It attaches to the specific sec- 
tions in every township. within the political boundaries of the State 

which are disencumbered and free from POSE Ey AULOnhy at the date when: | 
‘the sections are designated by survey, _ | : 
but where the fee isin the United States at the date of survey and the land is sO 
encumbered that full and complete title and right of possession can not then vest in 
the State, the State may if it so desires, elect to take equivalent Jands in fulfillment | 
of the compact or it may await until the title andright of possession unite in the 
government, and then satisfy its grant by taking the lands specifically granted. State 
-of Colorado, 6L. D., 412. See also Cooper v. Roberts, 18 How., 173; Hamv. Missouri, 
Tb. 126; Beecher v. Weatherby, 9 Ua8y ‘BLT; Heya denfeldt t. Daney Gold Mining 
Company, 93 U.S., 634. 
Until the status of the land is actually fixed ae survey, as . dliown by the comitnt | 
plat, so that the grant may attach to the specific section, the government has theab- | 
solute power to dispose of it as a part of the public domain, or to provide for its dis- 
posal in any manner that may ne the public interest. Gr ess v. plate of (EONe: 

ee 15 L. D., V1. ; 


_ This principle was ‘clearly announced | in ane cause of Heydonfeldt Ds 
Daney Gold Minin g Company, supra, In which the court said: | 
OA grant, operating at once and. attaching prior to the surveys by the United 


States, would deprive Congress of the power of disposing of any pert of the lands. 
in Nevada until uiey. were segregated from those granted, — ‘ a 
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Again the court i in holding that the words of the present grants are 
“restrained by words of qualification intended to protect the State 
against loss that might happen through the action of Congress i in set- 
tling or disposin g ot the public domain says: 


Besides no other construction is consistent with the statute as a whole, and 
answers the evident intention of its makers to grant to the State in presenti a quantity 
of lands equal in amount to the sixteenth and thirty-sixth sections in each township. 

Until the status of the lands was fixed by a survey, and they were capable of identi- 
‘fication, Congress reserved absolute power over them; and if in exercising it the 
whole or any part of a sixteenth or thirty-sixth section had been disposed of, the. 
State was to be eompensated by other land equal in quantity,. and as. near as may 
be in quality. By this means the State was fully indemnified, the settlers ran no- 


risk of losing the labor of years, and Congress was left free to legislate touchi ing the — | 


~ national: domain i in ‘any way it saw fit, +o promote the public interests. 


See also Mining Company v. Consolidated Mining Co. 102 U.S., 167, 

Until survey, Congress reserved the right either to sell them or dispose 
of them in any other way that commends itself to its judgment... Hence 
if a reservation is created within the boundaries of any State prior to 
“survey, Congress may in providing for the survey of such reservation. 
and its restoration to the public domain so dispose. of it as to deprive 
the State of the right to the specific sections, in which event it would 
be compensated by the selection of other lands in lieu thereof... Heyden- 
feldt v. Daney Gold Mining Company, supra, and Mining Company 0. 
Mining Company, supra. Gregg v. Colorado, supra. 

Keeping in view this interpretation, has Congress by the act of August 
23, 1894, so restored lands within abandoned wilitary reservations con- 
taining more than 5,000 acres, to the public domain as to subject them - 
‘to all the land lags of the United States including grants for school 
Surber aud other public laws,” | 

The act of July 5, 1884, (23 Stat., 103), providing for the disposal of 
domndened military reservations required that they shall be surveyed — 
and approved and disposed of at public sale to the highest bidder for 
_ cash at not Jess than the approved value and not less than one dollar 
and twenty-five cents per acre. | 

Under said act the Secretary is ithe ized to cause the ence in did 
reservation to be subdivided into tracts of less than forty acres each 
and into town lots, or eith er, or both ifin his opinion the public interests 
so require. By a proviso to this act settlers who were in occupation 


-_ of any part of said reservation prior to its location or had settled 


thereon prior to January 1, 1884, in good faith for the purpose of secur- 
ing a home and entering it andsr the general laws and had continued 


_.. In such oceupation to the date of the act and were qualified to make — 


homestead entry shall be entitled to enter the land so occupied not 
exceeding one hundred and sixty acres, according to the legal subdivi- 
sions. , 
As these lands had on enhanced in value by the uses for which 
they had been reserved, it was the general policy of the governnient at 
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that time, that it should receive the benefit of such’ enhanced value oy , 
offering them for sale to the highest bidder for cash in tracts or lots of 
‘such area as would best subserve the public interest. 

Many of these reservations, however, in the western States were of ‘ 
such extended area that the act of J uly 5, 1884, could not be made .to 
apply to the entire area of such reservations Schou conflicting with 
what afterwards became the established policy of the government to 
wit, the disposal.of the public lands to actual settlers as homesteads 
rather. than at public sale to the highest bidder, and hence the act of 
August 23, 1894, was passed, which did not limit the right of home- 
stead settlers to such lands as they were in actual occupancy of at the 
‘date of location of the reservation ¢ or upon which they had Beciew prior | 
to January 1, 1884, but. provided: | 


That all lands not already disposed of ‘neluded within the jinitis of : any abandoned 
military reservation heretofore placed under the control of the Secretary of the Inte- 
“rior for disposition under the act approved July fifth, eighteen hundred and eighty- 
four, the disposal of which has not been provided for by a subsequent act of Con- 
gress, where the area éxceeds five thousand acres, except such legal subdivisions as 
‘have government improvements thereon, and except also such other parts as are now 
or may be reserved for some public use, are hereby opened to settlement under the 
-public land laws of the United States, and a preference right of entry for a period 
of six months from the date of this act shall be given all bona fide settlers who are: 
qualified to enter under the homestead law and have made improvements and are 
now residing upon any agricultural lands in said reservations, and for a period of 
six. months from the date of settlement when that shall occur after the date of this 
act: Provided, That persons who enter under the homestead law shall pay for such 
lands not less than the value heretofore or hereafter determined by appraisement, 

nor less than the price of the land at the time of the entry, and such payment, at 
the option of the purchaser, be made in five equal installments at times, and at rates 
of interest to be fixed by the Secretary of the Interior. ~ 


The established policy of the government to dispose of the public 
lands to homestead settlers only, was thus preserved without discard- 
ing the policy that formerly obtained of disposing of such lands for 
revenue. The purpose of the act is made manifest by the report of the 
House Committee on Public Lands, which was concurred in by the’ 
report of the Committee on Public Lands of the Senate, so far as it set - 
forth the object of the bill, the circumstances which called for such leg- 
_islation and the policy which had prevailed in. previous years with ref- 
erence to the disposal of lands in abandoned Se reservations, | 
See Senate Report 650—53d Congress. 2d Session.» 

The House Committee in reportin g the bill after referrin Ps to stata | 


legislation and that no provision had been made in the act of July 5, 


1884, for opening the lands to agricultural settlement, Says: 


The pending bill is intended to apply only to reservations of which the area 
exceeds 5,000 acres, and only to such portions of the reservations to which it shall 
apply as have no improvements thercon and as are not reserved for any public use. 
That beyond these reservations and parts of reservations the provisions of the said 
act of July 5, 1884, are to remain unchanged and in full operation, while those lands 
as to which this bill shall operate shall be open to homestead settlement, with the. 
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condition that survey and appraisement thereof shall be made according to the pro- 
visions of the act of July 5, 1884, and that parties claiming the same as settlers shall 
be allowed ninety days in which to make entry thereof, with the requirements super- 
added to the ordiuary requirements of the homestead law that they shall pay for the 
lands so entered by them at not less than the appraised value and not less than the — 
minimum price of such lands under the general statutes, in five equal installments, 
at times to be fixed by the Secretary of the Interior by general regulations. . 

It is the established policy of the government to dispose of the public lands as 
homes to actual settlers rather than to sell them for a money price for the benefits of 
the Treasury, as was formerly done. 

This is the policy applied to any public lands remaining minalenoked of in the 
vicinity of tlie lands once embraced in military reservations now abandoned, and the | 
settlers naturally doubt the expediency of applying a different rule to the latter 
class of lands if agricultural in character, unimproved, and not required for any 


-- publicuse. The reason ordinarily given therefor is tbat if the lands have enhanced 


in value, the govérnment rather than the individual settlers should have the benefit 
of it, notwithstanding that with respect to lands generally the government has dis- 

car ‘leat the policy of managing them and disposing of them for revenne. 

In this the object is kept in view of securing the benefit of any enhancement of 
value of the lands to the Treasury while giving settlers the preference in purchase 
at such enhanced value, to be ascertained by appraisement. This would appear to be 
in harmony with the general policy now prevailing which looks to the disposal of the 
_ lands to the settlers, and as calculated to do away with the seeming anomaly in the 
_ existing methods of disposing of abandoned military reservations ona different and 

contradictory principle, It may be added that the proposed legislation would be in 
the line of the legislation under which relinquished Indian reservations in the 
_ Dakotas, Montana, and Oklahoma are now being disposed of to settlers under the 
homestead laws, but with payment of a prescribed price per acre, in 1 addition to the 
usual homestead requirements. 


dif this.report is to be accepted as a guide to the true interpretation 
of the act, it is apparent that it was not intended to repeal any of the 


- provisions of the act of July 5, 1884, but that its purpose wasto keep said 
act in full force as to the power of the Secretary to subdivide the reser- 
vation or any part of it into town lots. or either or both, and to sell 
them at public auction to the highest bidder while it further extended 
: the privilege granted to the homestead settler by subjecting all the land 
in such reservation, with certain exceptions. therein named, to settle- 
ment and entry, ander the homestead bau upon the conditions stated. 
in the proviso to said act. 

The words ‘those lands as to which this bill shall operate, shall ie 
opened to homestead settlement, with the condition that survey and 
appraisement thereof shall be made according to the provisions of the 
act of July 5, 1884,” can have but one meaning, and clearly indicate 
that the ee of che act, ** opened to settlement under the public land 
laws of the United States,” have reference to. agricultural settlement 
laws, and as the homestead law was the only law then in force under 
which agricultural entries depending upou settlement could be made, | 
it meant opened to settlement and entry under the homestead law. | 
' In construing the statute we are not to look to any sing ie phrase in it but to its 


whole scope in order to arrive at the intention of the makers of it. If a literal 
7 cake eal of ay of it would be oe to the evident meaning of the act taken 


_-_ weet 
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as a whole it should be rejected. ‘There is no better way of discovering its true 
meaning when expressions in it are rendered ambiguous by their connection with 
other clauses than by considering the necessity for it and the causes which induced 
its enactment. Heydenfeldt v. Daney Gold Mining Company, 93 U. §., 638. 

_ But there is no difficulty in arriving at this conclusion from the con- 
_ text alone, unaided by the report. The words “open to settlement 
under the public land! laws”. must necessarily have ‘reference to laws 
under which settlement is one of the means of initiating a right and is 
an essential condition to the acquisition of title. It has a well known 
technical meaning, and has reference to settlement which can only be 
made and maintained in person as contradistinguished from occupancy 
and settlement, which may be maintained by tenants and agents as In 
the case of occupants of townsite lots. — 7 

This view is confirmed by other parts of the context, which when 
read together make clear the purpose of the act. The preference right 
of entry given to bona fide settlers “who are qualitied to enter under 
the homestead law,” residing upon any agricultural lands.in said reser- — 
vations is of itself indicative of the character of settlement contem- 
plated by the act, but when read in connection with the proviso, * that 
persons who enter under the homestead law shall pay for such lands not 
less than the value heretofore or hereafter determined by appraisement 


nor less than the price of the land at the time of entr yy" | the conclusion - : 


_is irresistible. 7 
It therefore follows that while the provisions of the act of J uly 5, 
1884, remain unchanged and in full operation as to all abandoned vail 
tary reservations, all lands within such reservations that have been 
placed under the control of the Secretary of the Interior prior to the 
passage of the act of August 23, 1894, where the area exceeds five 
thousand acres are also subject to disposal to actual settlers, who are 
qualified to make homestead entry and that they are not to_ be treated 


as “public lands subject to all the land laws of the United States 


including grants for school purposes.” Whiere the-grant to the State 
for school purposes had not attached to the designated sections prior 
to the location of the military reservations which are afterwards aban- 
dloned, such sections are not subject to the grant, but indemnity must 
be fakel in lieu thereof. 
' As the lands within the Fort Cameron military reservation had been 
surveyed, and were subject to disposal under. the act of August 23, 
1894, at the date of the proclamation, January 4, 1896 (29 Stat. , 876) 
acinisting: the State of Utah into the Union, the declaration in the 
circular of March 22, 1897, that “sections two, sixteen, thirty-two and — 
thirty-six of this i pRereation are reserved for school purposes” would 
— imply that the proviso to the sixth section of the act of July 16, 1894, 
(28 Stat.,107) providing for the admission of Utah into the Union: 
takes. ne grant for school purposes to said State out. of the eperanion 
of the general rule herein announced. | 

The sixth section of said act grants to the State for the support as 
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common schools, sections two, sixteen, thirty-two and thirty-six with 
the usual condition that where such sections have been sold or other- 
wise disposed of by or under the authority of any act of Congress, 
other lands equivalent thereto may be taken in lieu thereof, with the | 
_ proviso: 
' That the second, sixteenth, thirty-second, and thirty-sixth sections embraced in 
permanent reservations for natioual purposes shall not, at any time, be subject to 
the grants nor to the indemnity provisions of this act, nor shall any lands embraced 
in Indian, military, or other reservations of any character be subject to the grants: 
or to the indemnity provisions of this act until the reservation shall have been 
extinguished and such lands be restored to and become a part of the public domain. 
It will be seen that the grant to this State is in the same general 
‘terms as the grants.to other States, that is, of specific sections in every 
township, and where such sections have been sold or otherwise disposed ~ 
of at the date of survey, other lands equivalent thereto are granted in 
lieu thereof, and there is nothing in the proviso that takes this grant: | 
out of the operation of the general rule as to when the grant attaches 
to the specific sections, or as to the power of Congress to so provide 
for the disposal of all the lands within the reservations, upon their 
resturation to the public domain, as to defeat the right of the State to 
the specific sections. On the contrary, it. is clear that nothing more 
was ineant than, that upon the restoration of the lands to the‘public 
domain they shall be subject to the grant and its indemnity provisions, 
the same as all other parts of the public domain within said State, and 
there is nothing in the language of the proviso to indicate that the 
~ grant should take effect absolutely upon the extinguishment of the. 
reservation so as to deprive Congress of the power to dispose of the pub- 
lic domain in any manner it might deem proper. If at the date of 
survey, and after the extinguishment of the reservation, the specific 
section had not been sold or otherwise disposed of by authority of any 


act of Congress, or if no provision had been made by Congress for the — ; 


disposal of said- lands incompatible with the grant to the State, the 
grant would attach to the specific sections, otherwise the State would 

be required, to select other lands in lieu thereof under its indemnity 
provisions of the grant. 

The purpose of the proviso - was two-fold: First, to deny the State 
the right to indemnity for any of the specific’ sections which the gOov- 
ernment night appropriate for permanent use and occupation; and 
second, to withhold from the State the benefits of section 2275, Revised 
Statutes as amended by the act of February 28, 1891 (26 Stat., 796), so. 
far as. it authorizes the selection of indemnity for school sections: 
. embraced in Indian, military or other reservations, during the exist- 
ence of such reservations, whether surveyed or unsurveyed. | | 

This section provides that where the school sections are embraced in. 
a reservation, the selection of other lands in lieu thereof shall be a 
waiver of the right to the school section, and that it shall be the duty 
of the Secretary of the Interior without awaiting the extension of the 
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Sublie surveys, to ascertain by protraction or other wise the number of 
townships in such reservation and thereupon the State shall be entitled. 
to select. indemnity lands in lieu thereof, but that the State shall-not 
be prevented from awaiting the extinguishment of the reservation and 
the restoration of the lands to the public domain, and then taking the 3 


school sections in place. 


In the disposal of lands within the abandoned nalitaty reservations, 
you will be coutrolled by the views herein expressed, and to that extent — 
the circular of March 22, 1897, 24 L. D., 269, and of November 20, 1896 _ 
(23 L, D., 567), in which a similar expression occurs, are modified. 


——e 


SWAMP LAND CLAIM-STATE SHLECTION—-APPROVAL. 
STATE OF CALIFORNIA. 


Where a State, during the perideney of its appeal from the adverse action of the — 
local office on a swamp land claim, selects the tracts involved in said claim under 
other State grants, and such selections are approyed, the action of the State i in. 
making such Serocbions must be held a waiver of its claims under the swamp 
grant. 

~The approval of selections s so made is a final adjudication oe the right of the State to 

- make such selections, aud operates to pass title thereunder; and the State having 
accepted the title thus acquired will not be heard to question the validity thereof. 


| Secretary Bliss to the Commissioner of the General Land Office, January — 
qw.v.D) 28, 1898. “(Py as.) « 
The Department is in receipt of your office letter eK” of Pee ss 
4, 1897, wherein the following facts are shown: - | 7 
It appears that lands in T.3 S., R.7 E.,M. D. M., had been returned. 
as high land by the approved plat in- 1855, In 1866 the surveyor. gen- | 
_ eral of Calfornia entered a claim in the local office alleging that this 
and other lands were swamp and overflowed under the act of September 


| | 28, 1850 (Section 2488 Revised Statutes). A hearing was had, and the 


ipeal officers decided that the land was uot swamp and overflowed as 
claimed by the State, An appeal Was taken from this action, and the ~ 
record was transmitted: to your office, where it was mislaid and was not 
found until 1879, when “the matter was then taken up and a decision 
rendered July 13, 1879, which decision was declared final May 5, 1881.” 
It seems that your office reversed the decision of the local officers 
and found the following described tracts to be swamp land: 
Lot 1 of See. 19; the S.4o0f the NE. 4, the NW.+4 of the NE. 4, the 
_ NE.4 of the NW. 4 z (OF lot 2), the S. $ of the NW. 4 , the N. 4 of the 
SW.4, and the SE. i a0ne oo 20; and the SW.4 of. the NE.. 4 ang. the | 
. NW. 4 of See. 28. a , * 
No annotation was made on. the tract Geers oes your tfice showing . 


— fhe pendency of the hearing to determine the character of the land, 


and on October 18,1871, the tracts im sections 19 and 20 were approved 
to the State ander section eight of the act of 1841 a Stat. , 455), and on - 
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rebsuary 2, 1872, the ienetes in section 28 were approved ti the State: 
under section thirtedn ‘of the act of March 3,1853 (10 Stat., 244), which 
is a grant to California for public puldines: The lands thus approved 
were selected and applied for by the State in the manner prescribed by” 
the statutes cited. | 
It appears s that the State has conveyed the lands thus selected and . 
approved under said acts of 1841 and 1853; that an application has. 
‘been made to the State to purchase the ins as swainp and overflowed ; 
land. It is stated in your said office letter: : 
It has been held by this office that 1t would ben 1ocessary for the State of Califor-- 


nia to reconvey to the United: States the lands certified to the State under the ‘acts. 
of 1841 and 1853, supra, before they can be pe and patented under the alae 


land grant. 
Iam now in receipt of a letter (with inclosures) from the attorney for the assignees 


of the State, from which it appears that there is no State official, anthorized by law, 
to make such reconveyance. It is stated, however, that if a “reconveyance of the 
outstanding worthless title, based on a void listing, is necessary ,” the assignees of. 
the State are willing to convey the land to the United States, i in any manner deemed | 
necessary, in order that they may procure a valid title to the land under the a 


grant. , 
In view of the ciecision of the Department i in the case of isk v. Pepsaawls and — 


Georgian R. R. Co. (24 L. D., 396) and cases therein referred to, the matter is respect- "| 
f nlly subinitted to you for mshi uctions as to whether a recon veyance from the assignees. 
of the State shall be demanded, or shall the lands be included in a list to be submitted 
to you for approval under the swamp- -land grant. — 


The status of this matter, to briefly recapitulate it, is as ious. : 

' The land was originally returned as agricultural in character in 1855; 
some ten years thereafter the State sought to have, it declared seam 
and overflowed; as a result of the hearing ordered for this purpose, the 
local officers decided it was not swamp and overflowed; before a final ~ 
determination of this inquiry the State applied for and sacuned the lands 
under the other acts named. It now seeks, through parties applying | 
to purchase the land from the State as swamp-land, to have the former _ 
selections under the acts of 1841 and 1853 set aside ane the tracts 
approved: to it under the swamp- -land act. | ; 

It is the opinion of the Department that this can not be aoe Or, - 
rather, that the State by its own action is estopped from now claiming 
__ the innd as swamp. The State, like any other party seeking redress” 

or the enforcement of its rights, is charged with notice of the condi- 
tions it has produced. At the time it made its applications for the | 
land under the acts of 1841 and 1853, it knew of its former application — 
to have the tracts declared swamp and overflowed, and in view of this 
its later action in applying for it under other laws Should be construed - 


as a walver of its first application. The fact that the record had been - 


mislaid in your office and no action taken thereon for a number of 
years, and that no notation was madeon the tract books of the hear- 
ing, is of no force so far as the State is concerned. It is charged with 
notice of the status of its former application, and if it elected to take 
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the land andes other acts, it thereby waived its appeal and acquiesced 
in the adverse decision of the local officers. . 

At the time when the State made its selections and at the time sisi | 
they were approved to it, the judgment of the local officers declaring 
the land not to be swampy in character was still in force. Instead of 
insisting upon its appeal to your office as a means of obtaining the 
land under its swamp grant, the State voluntarily selected the land. 
and disposed of it under other grants. | 
- The Department can not recommend, at this late day, a re- adjust a 
ment of the former action. ~ . 
_ Itis urged that under the act of August 3, 1854, (10 Stat. , 346), it is 
the duty of your office to APPROVE: the land to the State as sie | 
This act is as follows: | | 
-. Thatin all cases where lands have Beene Sheil hevcarter: be, aatten by any law 
of Congress to any one of the several States and Territories; and where said law _ 
does not convey the fee simple title of such lands, or require patents to be issued. 
_ therefor; the lists of such lands which have been or may hereafter be certified by. 
. the Commissioner of the General Land Office, under the seal of said office, either as 
originals, or copies of the originals or records, shall be regarded as conveying the 
fee simple of all the lands embraced in such lists that are of the character con- 
templated by such act of Congress, and intended to be granted thereby; but where: 
Jands embraced in such lists are not of the character embraced by such acts of Con- 
gress, and are not intended to be granted thereby, said lists, so far as these lands. 
are concerned, shall be perfectly null and void, ae no right, title, claim, or interest, 
shall be conveyed thereby. 

_ It is the latter clause of this act which itis claimed makes the approval 
under the acts of 1841 and 1853 “ perfectly null and void.” This con-. 
tention is not considered sound. So far as any determination ofthe 
question as to the swampy character of the land is concerned, at the 
time the same was approved to the State, it was that it was not swampy. 
The State then selected it under other grants with a full knowledge of 
that decision. If the land was, as a physical fact, swamp in character, it 
is hardly to be supposed that the State would have applied for it under 
other grants.. But be that as it may, the Department will assume, after 
this lapse of time, that the land was oe the par oor contemplated by 
the acts of 1841 and 1853. +s 

And aside from this the approval by. the Denatent of the selection 

made by the State was a final adjudication of the right of the State _ 
to make the selection, and operated to pass title to the State. And the. | 
State having accepted the grant, neither it, nor its grantees, can now 
be heard to dispute the validity of the title thus acquired. — (Chandler 
 », Calumet and Heela Mining Co., 149 U.8., 79.) 

In view of this determination it will be seen that the case of Stokes 
v Pensacola and Georgia R. RB. Co., cited by your office, is hardly in. 
point. It was there determined that tle grant to that road had not 
been finally adjudicated, hence the Department still had jurisdiction 
over the land, whereas in the case at bar the title has passed to the 
State, and the Department is therefore without jurisdiction. 
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| The papers are herewith returned and you are * directed to ony the , 
parties i in. interest of this decision. : | 


“RAILROAD GRANT—ORDER OF RESTORATION MODIFIED. 
_UNron Or, Company, | 


| . The dcvaricionea order of J anuary 18, 1398, 26 L. D., 48, with acneet to tie restora~ : . 
_ tion of lands within the forfeited primary limits « of ihe Atlantic and Pacific : 


grant modified, 


%, ‘Seonetary Bliss to the Commissioner of ihe General Land Ofte January | 
(W. Ve D.) 8B; 1898 (EF. W.C.), 


In departmental communication of ; Fannary 18, 1898 3 (26 L. D. 48), 
you were advised that | | 
in so far as departmental leteor of November 8;. 1898, in answer to your office letter. 


of October 25, 1893, operated to defer the opening to entry of the lands embraced in > 
what was then known as suit No. 184 (which is the one recently decided in the 


supreme court, as hereinbefore stated), it is hereby recalled, and you will proceed. . 


as theretofore directed in departmental letter of July 15, 1893, relating to these lands. _ 


2. This contemplated a restoration of the lands molneg: in said suit, 
“No. 184.. | | | 
The decree which was passed by the circuit court of, appeals declared : 
that it was not to 7 | , FE 
affect. any right. which ihe dereananies or any of them, other than the Southern = 
Pacific Railroad Company, now have or may hereafter acquire in, to or respecting . & 
any of the lands hereinbefore described, in virtue of the act of Congress entitled . 


~ “An act to provide for the adjustment of land grants made by Congress to aid in the 
construction of railroads and for the forfeiture of unearned lands, and for other pur- 


es poses,” approved March 8, 1887. 


In the decision of the supreme court (208 U. S, 1) the dperes of the 
cireuit court of appeals was - Ss | a 
affirmed in all respects to the Southern Pacific Railroad ‘Company, as well” as to 


- the trustees in the mortgage executed by that company, and affirmed also as to the 
. other defendants, subject, however, to the right of. the eo vernuicny to proceed - in- 


| _ 7 the circuit court to a final decree as to those defendants. 


The order of suspension will therefore remain as to fie lands shown 


by the record in said case No. 184 to be involved in the claims of the 


- defendants other than the Southern. Pacific Railroad Company and the 
trustees in the ee executed ig that company. 
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swamp LAND. CLAIM—ACT OF. MARCH Bs: 1857. 


+ STATE or MICHIGAN (ON REVIEW). 


The act of March 3, 1857, did not-confirm a certified list of. sw amp selections based ia 


on an erroneous survey, where, prior to the passage of said act, the certification 
had been cortecved on ev idence furnished by a resurvey. 


- Seer etary y Bliss to the Commissioner of the General Land Office, January ‘y 
A ANENG Dy 4. oe (98,1898. (EL FB) 


On March 8, 1889, your office tr ansmitted to the Depar tment a motion . | | 
. for review of the decision of the. Department of December 17, 1888, 


(7 L. D., 514) affirming the decision of your office, rejecting the eid oa 


of the State of Michigan, under the swamp land grant, to certain tracts 
of land in the Reed City and Maraeents. fate. districts specifically set 
| forth in said decision. © 


These lands had been reported | to. your office as sw vatup and over- | 
flowed lands and were embraced in two lists which were approved by | 
the Secretary of the Interior in 1853 and 1854, respectively, bat upon” 
discovery that the surveys upon which such siecaane were made were | 


erroneous, a resurvey of said townships was made, and supplementar yo. 


lists of lands in such resurveyed townships were prepared, which did 
~ not embrace the lands in controversy and which. abrogated. and super- 
seded all lists of lands in said townships made prior thereto. | 


The State claimed that the first certification was conclusive of its __ : 
-yight to the lands not embraced in the second certificate, and that — 


— under the act of March 3, 1857, its title to all the lands described in. 7 
_ gueh certifications was absolutely confirmed, both as to lands selected 7 


under the ofi iginal as well as under the cercected survey. ~ 


| The Department denied the claim of the State upon the ground, that 3 
| as the lands were erroneously embraced in certifications based on origi- 
nal surveys that were erroneous, the State was not entitled to such | | 


lands as were hot of the character granted and that the Secretary of 


the Interior in the exercise, of a rightful. jurisdiction, was authorized 
to correct such certification in accordance with. the facts. Further, 


that the act of March 3, 1857, did not confirm the original selections — : 
based on erroneous surveys, as such selections had been corres prior - 


to the passage of said confirmatory act. 
Said motion is based solely 


upon the allegation of error in ne both of law a aad of fact appearing npom: the | 


face of the record,. 


| Action upon this iotoa) was saenended upon aie apuiiesten of the ie” 
State of Michigan, it having been brought to thé attention of the De- 
partment by a letter from the Attorney-General of | said State under 
_ date of September 7, 1892, that the questions involved herein were also. 
involved in a case then sends g in the Puited States cirouit court for 


_ the eastern district of oo | 
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‘The ¢ case referred to iS the case of The Michigan Land aid ianbet | 
Cas v, Charles A. Rust, which was decided by. the eupreme court, “ 
December 13, 1897; 168 U. S., 589, 


The decsion of. the Deépartment of “December. 17, 1888, is fully SUS- he | 


tained under the rulings annunciated by the ene court in the case : 
above referred to and the motion is therefore denied. . . 


SWAMP LAND CLAIM—HOMESTEAD—HEARING. 


“Stare, OF MICHIGAN 3, Fosprox. 


In a case arising between a homestoader and a State claiming under the the swamp 
- grant, a bearing may be properly ordered to determine the character of the land, 
where the said grant is adjusted on the field notes, of survey, but the survey 
having been made prior to the grant, furnishes no satisfactory evidence as to the 
actual character of the land. | 


_ ‘Seeretary Bliss to the Commissioner of the General Land Office, January 
(WAVED) 28, 1898. | (EL FVB.). 


On November 4, 1884, Oscar B, Fosdick made homestead entry at the 
local office, Reed City, Michigan, of lot No. 8, Sec. 6, Bois Blane Island, 
which is also claimed by the State of Michigan as. swamp and over- 
flowed land. _ 

On December 24, 1884, your office held the homestead sine of Fos: 
dick for enneellicion, for the reason that the field notes of. survey 
showed said land to be swamp and overflowed at the date of the swamp 
land grant to said State, but on March 12,1886, your office re-examined 
the field notes of survey of the township embracing the tract in contro- _ 
- versy and it was-then held that they do not show that said tract was — 
swamp and overflowed within the meaning of the swamp land grant. 


The action of your office of December 29, 1884, holding the entry of Fos- : 


dick for cancellation was revoked and the Bin of the State rejected. 
rom this action the State appealed, 

Bois Blane Island was surveyed in 1827, prior to the date of ‘the | 
grant. At this date the deputy surveyors were not required to make 
surveys with special reference to the swamp land grant, indicating 
what lands are subject to the grant. -See State of Louisiana 5 L. D., 514, 

In the case of Cushing e¢ al., v. State of Michigan 4 L. D., 415, 
involving the claim of the State to lands in Bois Blane Island as_ 
Swamp : and overflowed land, it was held that: 


As the survey furnishes no. Bauerasteiy evidence of the character of this land, and 
the State cannot be deprived of it if it is of the character claimed, you are hereby 


directed to return the record of these several cases to the local office, with instruc- — ; 


tions to order a hearing to determine the character of these lands at the date of the - 


‘grant, as near as may be obtained, after notice to all parties, and if itshould appear _ | 


from such examination that the greater part of any subdivision was swamp and 
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unfit for cultivation, such sahaieen will inure to the benefit of the State under 


the grant, and if tle evidence shows that the greater. part of any subdivision was 


not of such character, such subdivision shall be subject to entry. 


The same action should be taken on this. case, and you are therefore a 
. directed to order a& hearing to determine the chara of the a as 


above set forth. 


MINERAL AND ee a CEA Orr a 


REID ET AL. v, LAVALLER, Br AL. 


The fact that as between a mineral claimant and one claiming under the settlement _ 


laws the settler is estopped by his own acts from ‘denying the mineral character 
of the land, does not relieve the Department prom the duty of. determining the 
| actual character of the land in dispute. | 
Land must be held non-mineral where no discoveries of anpeeeiable value have est : 
made, and it does not appear that a further expenditure would. develop the pres- 
ence of mineral in paying quantities, . 


= Seer say Bliss. to the Commissioner of the General Lana Office, cree | 
— (W.Y.D.) ~ ara | 88, 1898. a (B. B., JT.) 


The land involved in this case is a part of the NE. 4 of the NW. 4 $ of 
section 26, T. 12 N., R. 8 E., M. D. M., Sacramento, California, land dis- 
trict. On October 9, 1893, W. A. Lavallee, the defendant herein, made _ 
homestead entry No. 6265 for the E. 4 of the NW. 4 and the E. 4 of the - 
SW.4 of said section, thus including the land first above indicated. — 
On I February 9, 1895, he commuted said entry to cash entries No. 269 

for the E. 4 of the NW. 4, and No. 270 for the EB. 4 of the SW. 4 of said. 
_. section, by locating thereon inilitary bounty land warrants Nos. 118, 134 

and 115,056, respectively. . 7 

On May i, 1895, Thomas B. Reid, Isaac B. Reid and a aathony Ditt- 


s mar, the last named as agent for his: wife Mary H, Dittmar, filed their _ Se 


ait affidavit of contest, alleging that said Thomas B. and Isaac E. 


- Reid and said ‘Mary BE. Dittmar are the owners of, in possession and 


entitled to the possession of, a five-sixth undivided interest i in the West 
s, “End Quartz lode claim, about three-fourths of which is situated in the — 
NE. ¢ of. the NW. 4 of said section; that said lode claim was duly 
| located by said Lavalles March 24, 1893; that affiants derive their 
interests in said claim from and through anid Lavallee by purchase 
and’ conveyance prior to said cash entry No. 269; that said claim has 
* been duly held and represented each year, according to law, under its 
said location, and is shown by the development thereof to contain a, 
valuable ledge or lode containing gold; that said claim is more valu- 


able for mining than for agriculture; that said Lavallee had personal — a 


knowledge of the existence of sald ledge or lode at and prior to his said 
cash entry No. 269, having had a number of tons of ore therefrom reduced. 
in a custom mill, ‘and pene oe to his ¢ Co- oe said. naeante 
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| that three tons of the ore. ie produced $90 ounces of gold worth $18, 00 
per ounce, and ip addition: sulphurets or concentrates worth $21.00; 
that said Lavallee is not acting in good faith butis seeking fraudul ently | 
to acquire title to valuable mineral land under a pretended agricultural 
 elaim; wherefore affiants protest against the issuance of patent for any 
part of said lode claim, under or by reason of said cash entry No. 269, 
and ask that a hearing be bad to afford them opportunity to prove the 
foregoing allegations. This affidavit was duly corroborated. 3 

Pursuant to direction of June 7, 1895, by your office, the hearing 


asked was held at the local office, commencing October 7, 1895, at which | | 


appeared - the contestants, said Lavallee, and, also, one H. T. Renton, 
who, claiming to be a transferee of Lavallee ages said cash entries, 
was allowed to intervene. The local officers, on December 2, 1895, 
decided the land in controversy to be agricultural in character, and 
_ although they found the allegations of the contestants as to the loca- . 
tion of said lode claim, and as to purchases and conveyances from 
Lavallee-to be trie, and also that he had executed other conveyances 
of his interest in said claim, prior to said cash entry. No. 269, they 
- further decided that the validity of this entry was not affected phereby: 
and recommended that the contest be dismissed and the said cash entries © 
passed to patent. On March 25, 1896, your office affirmed the decision 
of the local office and. dismissed the contest. From your office decision 
contestants appeal, assigning numerous errors of fact and law. 

It appears from the record herein, in addition to the facts herein- 
before set out, that said lode claim was located. by said Lavallee March 
(24, 1893, the certificate of lecation duly filed for record April 4, 1893, 
and that the locator and his giantees have held and worked the 
same since according to law; that about three fourths of said claim 
are within the NE. $ of the NW. 4 of said section 26; that by convey- 
ances duly e¢xecuted and recorded Lavallee, as locatur of said claim, 
had conveyed five-sixths of his interest therein to said Anthony Ditt- 
mar, T, B. Reid.and one C. H. Hubbard, prior to September 22, 1893; that 
said Dittmar and C. H. Hubbard conveyed their interests. to said Mary E. 
Dittmar and Isaac HE. Reid, respectively, prior to February 10, 1894, — 
and that the conveyances thereof were duly recorded; that during all 
the time from date of his said location Lavallee held a one-sixth inter- 
est in said claim until July 25, 1894, when he conveyed the remainder 
of his interest therein to one C. A. Roberts, and that this conveyance 
was duly recorded December 20, 1894, all of the other aforesaid convey- 
ances having been recorded prior to ‘that time; that in all these con- 


veyances said claim is particularly described by metes and boundsas 


lode mining ground; and that Lavallee, on February 16, 1895, executed 
_ a deed to said H. T. Renton for all the land embraced in said cash entries. 

It is also shown that the mineral claimants and co-owners with Lav- 
allee, of said lode claim, were induced to purchase their interests through 
their reliance on the validity of the location made by Lavallee and. 
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— thr Ge ah his repr esentations of the saeisace therein of a valuable wold 
bearing lode or ledge; and that they employed him to develop the claim 
and paid him money from time to time, both before and after he made 
his said homestead entry, for the development work, consisting chiefly _ 
of a tunnel about one hundred feet in length, and expended considerable - 
sums for supplies and materials needed in such development on the — 
: strength of his representations, which representations continued to be | 
made as late.as May, 1894. zt 

It is urged, in effect, by protestauts’ soieel: that faealiess by reason 
of his previous eaaneetion with said lode claim and his representations _ 
as. aforesaid, and protestants’ reliance thereon, is. estopped, as against | 
these protestants. from denying the mineral character of the land in 


controversy, and that Renton, as grantee of Lavallee, under his said _ 


cash entry, with constructive knowledge of Lavallee’s location of. said — 
lode claim and of his conveyance of his interest therein, is similarly : 
estopped. I[t is not claimed that Renton had any knowledge of the 
special representations made by Lavallee to pr otestants either before or 
_ after the date of his homestead entry. | 

The contention as to estoppel, either as against Lavallee or Reutbns 18 
not well taken in this procecding. There can be no doubt, from the 
evidence, that Lavallee has been guilty of bad faith as against these 
- protestants. The only questions, however, properly before the land — 
department in this proceeding are those which relate to the actual 
known character of the land in controversy at the date of cash entry 
No. 269. If the land was then known to be valuable chiefly for its 
—jnineral contents it was not subject.to such entry, and the entry as to 
such land must be canceled regardless of the good faith or bad faith of | 
Lavallee in the premises. The relations at any time existing between 
Lavallee and protestants could not, in themselves, obviously, have any 
bearing upon the real character of the land, nor could his representa- 
tions, though false and frandulent, relieve the land department of its. 
duty. to determine the actual: known character of the land at date of 
the cash entry. The land department clearly could not regard the land 
as mineral in character aid hold it for disposal under the mining laws, 


- by reason of its location by Lavallee as mineral land and his represen- 


tations to his said grantees that the land was mineral, if, in fact, the | 
land was not then known to be mineral in. character, nor aid the 


status of the land be affected in. any way by the further facts thatsuch — 


representations were fraudulent as against such grantees, and that. 
Lavallee was at the same time claiming the land under the homestead 
law. Ifthe land was agricultural in character when Lavallee made his 


cash entry therefor, and if he is shown to have possessed the necessary. 


qualifications, and to have fully complied with the homestead law up 
to that time, his entry must stand. However much his conduct and | 
representations might operate as an. estoppel against him in his private . 
affairs, the government can not. be bound thereby. Lavallee’s action: 
in representing the land to.be mineral and in attempting to dispose of 
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it as ene may subject him to liability for deceit but this department 
has no jurisdiction over such questions. | 

It does not appear from the evidence that any mineral of appr eciable - | 
value has been found upon the land. in controversy. The work upon 
the lode claim prior to the cash entry.consists chiefly of a tunnel of about 
one hundred feet in length, which commences about three hundred and 
fifty feet west of the west line of the homestead.’ Within ten or fifteen 
feet of the mouth of this tunnel some small bodies of rock carrying gold 
appear to have been found, and a little farther on a stringer of quartz. 


bearing small quantities of gold, but these all seem to have soon pinched.’ 


out; and the amount of precious mineral obtained from the tunnel in. 
_ the aggregate was of such small value as to afford no adequate compen-. 


- sation for the expenditure incurred. ‘No well-defined ledge or lode car- 


rying valuable mineral is shown to have been discovered; nor is the — 
land shown to contain mineral in any’state of such value as to justify 
expenditure to obtain it; nor does the showing warrant the belief that 
further expenditure would disclose the presence therein of valuable ore 
or valuable mineral of any sort. It is also shown, on the other hand, 


that the land in controversy, or the greater ae thereof, has a rich, — . 


deep, black soil, is well adapted to the growing of fruits aud vegetables | 
ancl can be easily i irrigated, and that Lavallee raised. thereon vegetables | 
of good quality. oe | 
| The failure of Lavallee to appear eain asa witness after a recess 
_. taken during the hearing, in order that further opportunity for cross- — 
exalnination might be afforded, is not sufficient ground upon’ which to 
disturb the decision of your office, 1 inasmuch as his testimony may be | 
eliminated without affecting, in any way, the conclusion reached as to - 
the character of the land in controversy. Lavallee, by reason of his _ 
previous acts and representations is shown to have been unworthy of | 
belief, and his testimony has therefore not had any ee with the. 
Department. 

Rentou’s. petition to intervene, suppor ted by his own affidavit setting — 
out. the nature of his interest in the proceedings before the local office, — 
. and by a duly certified: transeript’ of the record of his deed from 
' Lavallee,executed February 16, 1895, for the land embraced in Lavallee’s- - 
cash. entries was properly allowed by the local office; and the motion | 
‘of protestants that Renton be required to-further gu pnodt his petition 
_ by his oral testimony was properly denied. | 

Ié can not be held that the offer of Renton at the beginning of the 
hearing, to relinquish to the government the N. $ of the NE. 4 of the 
NW. 4 of said section, in which subdivision the greater part oi said 
lode claim lies, “with a sole view to saving the expense and time of _ 
apie and to the end that further ConbEOVersy herein may cease,” 

» aS protestants contend, | | 

“a confession of judg ment anda full and direct admission as to the truth of all the 


matters and things set up by the contestants j in their affidavit of contest and petition 
for a hearing.” © | 
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The offer was declined by protestants. Th at setion on the part closed - 
this.incident in the ease. It ceased thereafter to have any. important 
bearing upon the case. This disposes of all the material issues. | 
. The decision of ‘your office is SEES in accordance with the views’ 
expressed herein. : | : 


BRUNER @. MITCHELL, 


Motion for review of departmental decision of November 27, 1897, 25 
LL. D., 438, denied by Secretary Bliss, January 29, 1898. 


ALASKAN LANDS—POSSESSORY RIGHT—RESERVATION. 
| GEORGE KosTROMETINOFY. 


The- protection accorded to the Hoseasons rights of Alaskan Indians and atten per- 
sons by section 8, act of May 17, 1884, was not intended to apply to cases where 
- the settlement was made at a time when the land embraced therein was included 
within a public reservation, | 


Secretary Bliss to. the Commissioner of ti the General Land Office, January 
OD) oo | 29, 1898. un et (W. M.B.), 


This Department i is in repel of your office iseterd of dates Decem. 
ber 4, 1896, and November 18, 1897, transmitting the petition and sup- 


plemental ae of ‘George Kostroinetinoff, wherein said petitioner 


‘asks that a certain tract of land located, im proved and occupied by him | 


and one Alexander Miletich for domiciliary purposes, situate in the | 
town of Sitka, Alaska, the greater portion of which is embraced within — 


the limits of a public reserve made under executive order of J une 21, 


1890, be excluded from the o perations of said order making such reserva- 


tion, upon the ground that said tract was inadvertently or impr openly | 
“included within the reserve made by such order. 

_ It appears that petitioner is a native of Sitka, Alaska, and he alain 
to be an American citizen by provision of article 3 of the treaty of the 
- United States with Russia in 1867 (15 Stat., 539). 

The said petitioner claims the right to occupy and hold quiet posses- 
sion of tract claimed by him, under provision of section 3 of the act of 
‘May 17, 1884 (23 Stat. , 24), until such time as Congress may determine 
the tennis under enien he may acquire title thereto. 

The referred to provision of said section 8, of the act of May 11, 1884, 
entitled “An act pr a a civil government for Alaska,” i is in words 
following: | 3 
Provided, That the Indians or other persons in said district vale not he disturbed 
in the possession of any lands actually i in their use or occtipation or now claimed by 


them but the terms under which such persons may acquire. title to such lands is 
. reserved for future legislation by Congress. . 
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_- The petitioner furnishes evidence to the effect that on December 1, | 
1879—prior to the date of the executive order complained of—he located 


“and occupied the tract in question, and posted on the premises, and 


recorded at that time, a notice of such fact, and that he has improved — 
the Jand and continued to ‘occupy and hold possession of the same him- 
self or by and through his tenants since the date of location. 

The referred to notice is in words following: 7 | 

‘Notice is hereby given that the undersigned citizens of the United i Stdten: ives . 
located the following homestead claim: : 

- A certain lot of land adjoining the town of Sitka, situated as follows: | 

~Commen cing on the south- pies or easterly side of the cemetery attached to the 
- Russian Trinity church, and running on a course about 40 degrees east of north 373 | 
feet to the road leading to the old graveyard about 50 degrees west of north, then 
_ along said course 237 feet, then by sides parallel to these said lines so as no form a 
rectan gular lot or nee of ground. 

ALEX, Maeoroe, 
mo Gro. KoOSTROMETINOFY. 


It appears that the said Alex Miletich died on or about January 2, | 
1882, and that petitioner purchased what interest the deceased. formerly | 
had in the land. The tract which it is claimed by said petitioner was 
improperly included in the public reserve, herein before referred to, 
comprises an area of about 2.03. acres of land. 

Relative to the locus of the said tract, your: letter “G” of November 
18, 1897, contains the following statement, to wit: 


~ The. certified copy of the record of location, (Exhibit A) describes the jana as 
commencing at a point on the south-easterly or easterly side of the cemetery and 
running thence north 40 degrees east 375 feet to a road, running north 50 degrees . 


-. west; “thence along said course” (direction not given, but platted on the map, 


Exhibit K, as §. 50 degrees I.) 287 feet, thence by sides par allel to these said lines 
so as to fori a rectangular lot or plot of ground. 
- -‘Thetract platted in exhibit K does not correspond with the description given, | 
in that it is described as a parallelogram cornering on the south easterly side of the 
cemetery, while it is. platted as being on both sides of the cemetery. Moreover from 
the description it conld as well be a parallelogram 873 feet by 237 feet immediately 
to the northwest of, and bordering on the tract platted; in which event it would 
embrace even more of the cemetery than is embraced in the tract as platted. 
’ IJ have further to state the claim is apparently. within the reservation established 
by: ‘Brevet Major General Davis, December 1, 1867. 


The disclosures made by the record submitted sustain the corr ectness 
of the foregoing statement. ° 

Paragraph 1 of General Orders No. 6, dated New Arehani gel, Alaska 
Territory, December 1, 1867, making the reservation referred to above © 
as having been established by General Davis, reads as follows: 


1. For the information of all persons who desire to build houses and improvements 
ou the public lands in the City of Sitka and vicinity, and on the islands in the 
harbor of Sitka, it is hereby announced that, until such time as the government of 
the United States shall decide, through the proper agents, what locations and amount 
of land may be required for government and Territorial purposes, the following 
reserves are hereby declared, and the puiieny authorities will hold and nse them 
as such: . 
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Paragraph 2 of said or der contains a somewhat len ethy ieee io 


not deemed essential to be herein set out—of the delimitations of the | - 


reservation thereby made, within the limits of which it is supposed 
the tract claimed by petitioner is embraced. And it does not appear 

that the lands reserved in the town of Sitka by that order were restored 
to the public domain, either prior to the date of petitioners location 


and occupation of the land in question, on or about December 1, 1879, 


or pfior to the date of the reservation made on June 21, 1890. | 

It is an admitted fact that almost the entire tract of land claimed by 
petitioner is included within the limits of the reservation which was 
made on the date last metioned, and if, as a matter of fact, it be true. 
that the said tract is likewise embraced in the reservation made on the 
first named date, to wit on December 1, 1867, then the reservation of 
June. 21, 1890, to which petitioner objects, contd not be regarded as — 
having been erroneously or unlawfully male, in so far as it embraced. 
the claim of petitioner, since he had no right to occupy and claim a 
tract of land’ which formed part of a public reserve at the time of his— 
- settlement thereon and occupation thereof—which reinained. in a ) state, | 
of reservation during con tinuance of such occupation, | 

That particular provision of section 8 of the act of May 17,1884, 
supra, Which protects “Indians or other persons” in the district of 
Alaska “in the possession of any lands actually. in their use or occu- | 


pation or now (at date of said act) claimed by. them,” was evidently - 


not intended to protect any person who located and occupied, as peti- 


tioner did, a tract of land situate within a public reservation, if at the 


time of settlement such tract was segregated from the nabIie: domain 
by a prior and then existing reservation, and therefore not subject to 
‘location and occupation. The occupation of such lands under such 
circumstances constitutes nothing less than an act. of trespass, and the 
referred to provision of section 8 of the act cited cannot be construed a 
as protecting such acts. 3 : ——- 

Recurring to the question as to the locus of | the tract of land occu- 
pied by petitioner it may be observed that you do not state positively 
that said tract is within the reservation made by the order of Decem- — 
ber 1, 1867, but merely say that a is §* apparently” within the limits 
tercor 

The matter under consideration canuot be properly disposed of with- 
out ascertainment of the exact locus of the land in question. 

A careful consideration of the plat, found with the record submitted, 
in connection with the certified copy of the record of location of the 
tract, as also of an approved plat of the town of Sitka, whereon is 
traced or marked by the War Department the boundary lines of the 


reservation made by Brevet Major General Davis on December 1, 1867, . _ 


fails to show the relative position of the land claimed by Kostrometinot 
to that forming the reservation established in said year 1867. 
For the foregoing reasons it is hereby ordered that you notify peti- 
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 tioner of the action herein taken, aud that you require him to make and | 
_ file with the local officers of the land office at Sitka, Alaska, within such _ 
reasonable time as you may direct, satisfactory proof as to the true 
location of. the tract. claimed to be secnpied by. him, aud of its relative 


_ position to the lands embraced in the reservation made by wilitary order _ 
No. 6, dated December 1, 1867, with directions. to said local officers to 


forward, as soon as filed, sdeh preOr topetior with such report by them 
iD sonnectien therewith as the public interest may su gsest or require—_ 
to ea oftice for appropriate action thereon. 


é 


ORE LAND CLAIM—APPLICATION—TOWNSHIP PLAT. 


Rose v. DINNEEN. | 


The time within which a coal land claim must be perfected by purchase, where the | 
‘filing when first offered is properly rejected on account of a defective to wuship 
plat of survey, and is thereafter allowed on the éorrection of said plat, should: 
be computed from the date when the corrected plat is. filed, and the land epenee 
to disposal. 

‘The rule requiring notice of the filing of a township plat of survey, prior to ine. 
allowance of entrics of land embraced therein, is only applicable in the case of 
an approved plat of survey, or where an amendment thereto adds to the area of | 
public lands included therein. 

The possession of a coal laud claim by an agent is the possession of his principal, 

and all acts of said agent towards perfecting title will inure to the benefit of 
the principal. : | 


Seor etary Bliss to the Commissioner of the Ceneral Land Orfice Tier’ oo 
(W. V.D.) 3 -_ LO; AGIG. =. (B &B., Jr. a 


This is a contest for a title under the coal jana law to lots 5 and 12. 
section 31, T. 35 N., R. 9 W., Durango, Colorado, land office. On - 
March 7, 1892, William geet by Daniel J. Blackburn, his duly 
apabinted attorney in fact, offered for filing his coal declaratory state- 
- ment for lots 5, 6, 11 and 12 of said section, alleging possession since | 
May 1, /891.. Said declaratory statement described the tract covered, 
thereby according to the legal subdivisions thereof as shown by the 
latest plat of the township approved December 22, 1891, and filed in 
the local office March 7, 1892. It appeared, however, that parts of lots 
at and 12 were embraced in lot 4 of said section as that lot existed | 
by virtue of the- next preceding survey of the township approved 
November 13, 1883, the plat whereof was filed in the local office 
November 28, following, and that said lot four was embraced in coal. _ 
entry No. 13 made January 4, 1888, by Anderson Shore. and that | 
patent therefor issued June 25, 1888, . 

No segregation plat of the land thus patented had been filed and the 
local office had 10 mIneans “of identifying or describing the unsold por- 
tions” of lots 11 and 12 and therefore, although specifically stating in 
its decision that ao opposition appears to the filing so far as it seeks” 
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to cover lots five and six only,” acting upon the declar atory datanient 
as an entirety, the local office rejected it. -Dinneen duly appealed. — 
Pending the appeal a segr egation plat, approved October 18, 1894, 
showing the boundaries and areas of lots 11 and 12 was filed in the ' 
local office October 22, 1894, thus removing the only ohjecwon which | 
had existed to Dinneen’s offer ed coal filing, — 
On October 23, 1894, Dinneen, by his said attorney in fact, presented 
a new declaratory statement for lots 5, 6, 11. & 12, as shown by the seg- 
— regation plat, which statement was on ‘the same date received and filed | 


as No. 204. Upon this state of facts your office on February 19, 1895, _ : 


‘stating that “there appears to be no further action in the case required 
by this (your) office” dismissed Dinneen’s appeal and closed the case. 
On October 1, 1895, Gust Rose filed coal declaratory statement No. 
424 for the same anid embraced in Dinneen’s filing, alleging: possession | 
thereof from September 30, 1895. On October 31, 1895, Dinneen, by 


Maria C. Blackburn his duly appointed attorney in fact (Mrs. Black- 


burn being the widow of his former attorney in fact then only recently. 
deceased) applied. to purchase said lots 5 and 12 under his coal filing. 
Notice of Dinneen’s application was thereupon given Kose by the local 
office under paragraph thirty of regulations under the coal land law 
approved July 31, 1892, [1 L. D., 687] he being the only adverse claim- 
—ant.of record for the lots last, seve mentioned. On December 3, 1895, 
Rose filed a protest against the said application alleging in substance : 
that the application was not filed within the time allowed by law; that 
_ the applicant had never been in possession of the land applied for, nor 
opened any vein of coal nor made any improvements thereon; that the 
_ filing and application of Dinneen had not been made in Bood faith to 
acquire title for his own use and benefit, but for the use and benefit of 
another; and that protestant had been in the exclusive possession since 
October 1, 1895, of all the land described in his filing and had opened | 


@ vein of coal piereon and expended at least fifty dollars in opening - 


such vein and in making permanent improvements thereon with intent 
to acquire title thereto under the coal land law. Hearing between the 
parties was duly ordered, and was thereafter duly had before the local 
office commencing January 15, 1896, which resulted in a decision by 
that office on February 15, 1896, in favor of the applicant Dinneen. 


- Said decision held that the ence showed due compliance with law 


by Dinneen.and that he should be allowed to purchase the lots applied 
for, and that. Rose’s protests should be dismissed and his filing as to 
| diiede lots canceled. 

Upon appeal by Rose your office on May 22, 1896, affiemia g the deci- | 
sion of the local office held specifically that Dinneen’s application to — 
purchase was made in time; that he had been in due and regular pos- 
session of the Jand; that no bad faith on his part had been shown; and 
that his expenditure of “something near two thousand ‘dollars i in open- 
ing up a coal mine on the tracts applied for” and in the systematic 
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‘preparation for mining coal was affirmative evidence of his good. faith. 
From the decision of your office Rose appeals assigning: numerous 
errors of law and fact therein, all of which have been duly considered. | 
Section 2349 Revised Statutes provides that all claims for the exer- 
cise of. the preference right of entry of coal lands— 


= must be presented to the register of: the proper land distri ct within sixty days after - 
the date of the actual possession and the commencement of improvements on the 


— land, by. the filing of a.declaratory statement therefor; but when the township plat. | 
is not on file at the date of such improvement, filing anitist be made within sixty days. "3 


from the receipt of such plat at the district office, 
Section 2350 Revised Statutes provides, inter alia, that— 


all persons claiming under ‘section twenty- three hundred and forty- eight shall be 
required to prove their respective rights and pay for the lands filed upon within one | 
year from the time prescribed for filing their respective claims; and upon failure to . 
file proper notice, oT to pay. for the land within the required period, the same span 
Be subject 0 entry by any other qualified applicant. . 


Section 2351 Revised Statutes provides, inter alia, that— 


In case of conflicting claims upon coal lands .. . priority of possession. and 7 


improvements followed by proper filing and continued good faith, shall determine 


the preference right to purchase. 


The status of said lot 12 when Dinneen asiahe to embrace it in his . 
offered filing in- March, 1892, was somewhat peculiar.. The public ‘sur- 
vey had long since ion extended over the entire township. It was 
therefore clearly surveyed land. There was no lot 12 in said section 31 _ 


until created by the survey approved December 22, 1891. That-partic- 


ular subdivision. was made in ignorance apparently of the fact that part 
- of it was.no longer public land, having been taken and patented as 
part of lot 4 of the survey of 1883. A similar state of facts existed as 


to lot.11 also embraced in said offered filing. Untila segregation plat 


should be filed. showing these lots as reduced by the patenting of said 
lot 4 the local office could not allow a filing therefor. It was therefore . 
rejected, and the rejection was in effect affirmed by the dismissal of 
Dinneen’s appeal by your office. As soon as the segregation plat was — 
filed in the local office—the very next day—Dinneen filed his declaratory | 
statement No. 204. His application to purchase was filed one year. and 


eight days after the filing of his declaratory statement. Was this _ 


application, under the peculiar circumstances of the case,-filed within | 
the time allowed. by law? The Department thinks it was. To hold 
otherwise would work a forfeiture in this case. Forfeitures are not 
favored and to avoid them the rule is to construe. the law a in 
favor of the party against whom it.is invoked. | 
The law does not require that the purchase shall be made ithin one — 
year from. the filing of the declaratory statement, but, as stated in said — 
regulations, paragraph 30, 


One year from and after the expiration of the perod aitawed for filine the declaratory 
Statement is giveu within which to make Brget: and payment. 


110 DECISIONS ‘RELATING TO THE PUBLIC LANDS, 


In any case Shere the asene of the township plat preven tsearlier 


filing the period allowed for filing extends sixty days from the receipt ie 
of such plat, and the period for purchase therefore one year longer or 


one year and sixty days from the filing of the plat. ‘In this case while — ; | 
the latest township plat was filed in March, 1892,.it was so defective , 


so far as affording a correct description of the public land remaining in 


~ Jots:11 and 12 thereof was concerned as to be unavailable for the 


purpose of the disposal of that land. -Dinneen’s s attempt to file was ~ 


denied on that ground. The segregation plat was in effect supple- 


mental to the township plat as to that land, and the same rule as to 
time for filing therefor and for purchase thereof should be applied to 
Dinneen’s case as if no plat of the township had theretofore been on _ 
file. Lot five as involved with lot twelve then so called, in Dinneen’s | 
— elaim, should of course be embraced. within. the rule. - The segregation 
plat was just as essential in view of the peculiar conditions theretofore | 
existing and especially of the decision of the local office rejecting his 
offered filing, aud occupied the same status. thereunder as the township - 
plat in an ordinary case. 

Hither the filing of the plat of 1892 or of the segregation plat of 1894 
must be taken as the point from which to compute time under said sec- 
_ tions 2349 and 2350 in this case, as Dinneen’s improvements on the land 
commeuced before either was on file. The filing of the former cannot, 
obviously be taken, and the latter must therefore be taken. Dinneen’s 
application to purchase having been clear ly made within one year and 
sixty days from the filing of the segregation plat is held to have been 
made in due time. 

The contention that Dinneen’s filing should not have been allowed 
until notice had been given that the said segregation plat would on a 
day certain be filed in the local office has no foundation in the law, regu- — 
lations or practice of the land department. Such noticeis only required 
in case of the approved plat of the survey of a township, or where an 
amendment thereto adds to the area of public lands included therein. | 

In relation to the possession and improvements of Dinneen, the 
Department finds the facts.to be substantially as stated in your office: 
decision. There can be no reasonable doubt from the evidence that 
through his agents the Blackburns, Dinneen has -been in possessiou 
and entitled to the possession of the land in controversy since May, 
1891, and that there had been expended thereon, through his said 


agents, in his behalf, in’ the opening of a valuable mine-of coal, in run-. i 


ning a tunnel several hundred feet in length, building a shute and track, 


_- and making other improvements thereon prior to the said hearing, not. 


_ Jess than two thousand dollars. Work is shown to have been done on 
the claim undet Blackburu’s direction during the summer of 1895, 
~The good faith of Dinneen and not of the Blackburns is in issue in — 


| this proceeding. ‘His good faith is not impugned by the testimony of — 


certain re who state that mney were employed to work on the claim : 
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| anal paid by Daniel J. Biaék burn and had no personal knowledge of the | 
3 relation of principal anda gent between Dinneen and Blackburn. - Such 


testimony raises no presumption, as counsel for Rose seems to argue, 


against the bona fides of such relation, nor does it shift the burden of 


rs proof in the case in any respect from the shoulders of the contestant to 


' . those of the contestee.. As agent for Dinneen to perfect title to the | 
coal land claim of tlie former, all acts done by Blackburn in that diree- 
tion would inure to the benefit of his principal. Blackburn having © 

accepted the agency could have no lawful possession of the land adverse 
to Dinneen while the agency existed. The possession of the former 
was the possession of the latter; and it will be presumed, in the absence 
of clear proof to the contrary, that Dinneen furnished the money used 
by Blackburn in making improvements on the land. It is unnecessary 
to discuss the acts done on the land by Rose. The foregoing disposes | 


- of all the questions presented in the case. 


The decision of your office is affirmed. Rose’s filing will be canceled ; 
as to the land in controversy, and Dinneen allowed to eee title 
thereto. | | 


“  PRACTICE.--NOTICE-ATTORNEY—DEPARTMENTAL JURISDICTION. 
POWER ».: OLSON Br AL. — | 


| N otice of a motion for review, and oral héaring thereon, may be given to an attorney 
of record representing a party before the Department, and when so given is as _ 
fully conclusive upon such party as ‘though served upon him pore Onaly: 
‘The case of Parcher v. Gillen, 26 L. D., 34, cited and followed. 


7 Seoretary Bliss to the Commissioner of the General Land Office, J anuary yo 
(W.V.D) 29, 1898. | _ 


October 18, 1897, you icausinitted to the Department a motion be _ 


Gunder Olson, to vacate the departmental decision herein of July 28, 
1897 (25 L. D., 77), so far as it relates to the S.. $ of SE. 4 of See. 34, 4 
T. 136, R, 52, Far, go, North Dakota, land district. 
The erounds upon which the Department is thus asked. to vacate 1s 
decision of July 28, 1897, are, briefly stated— | 
First.. That said ‘scision. is not founded upon any hearing of which 
Olson was served with any notice, and is therefore void; ! 
Second. That the decision of J aly 28, 1897, by the Breck Secretary | 
reviewed aud reversed a prior decision of October 16, 1896, by a pre- 
ceding Secretary and that one Secretary is without authority to rey lew | 


and reverse a decision by his predecessor. 


Notice of the departmental decision of October 16, 1896, was ‘auly 
served upon the parties November 12, following, and on Novetaber 21, 
Power filed a motion for review thereof, together with an application | 
for oral argument in support of such motion. | | 

Rule 114 on rules of DIAtuees: provides that a motion for review, 
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seasonably filed, a will act as a supersedeas of. the decision until other- | 
wise directed Dy the Secretary,” and further provides— | 


* If the motion does not show proper ‘grounds for review or rehearing, it will be 

. denied and'sent to the files of the General Land Office, wher eupon the Commissioner: 
will remove the suspension and proceed to execute the judgment before rendered. ° 
But if upon examination proper grounds are shown the motion will be entertained 
and the moving party notified, whereupon he will be allowed thirty days within 
which to serve the same together with all argument in support thereof on the oppos- 
ing party, who will be allowed thirty days thereafter in which to file and serve an 
answer, after which no further argument will be received. 


December 18, 1896, upon examination thereof, the Department Sitar. 
tained Power’s motion for review, grauted. his application for oral argu- 
ment, fixing January 11, 1897,.as the time thereof, and directed that 
Poiree ‘without delay, serve upon opposing parties a copy of the 
_. motion for review filed in this case, and at the § same time notify them 
of the date fixed for the hearing.” __ : | . 

Thereafter full and. satisfactory proof ¥ was pee by Power show- | 
ing, among other things, that 8. G. Roberts, attorney for Gunder Olson, | 
had been duly served with a copy of the motion for review, with a writ- 


_ ten notice of the time fixed for oral argument thereon and with acopy 


of an application by Power for a postponement of the time for such 
oral argument. This service was all had upon Roberts, personally, i in 


his office in Fargo, North Dakota, December 23, 1896. Roberts was. _ | 
t then, and had theretofore been, the. attorney of . record for Olson, and 


Is the attorney who. ‘presented on behalf of Olon eu motion which is 
now under consideration. | oo | 
. Notice of a motion for review and notice of a eae may. be given. | 
to. an attorney of record representing the claimant before the Depart- _ 
ment, and when so given is as. binding upon the claimant as if made — 


-upon him personally. Notwithstanding the notice to Roberts, his Ee 


attorney, Olson did not make’ any objection to the time fixed for oral 


- argument and neither did he file’ any brief in opposition to the motion — 
. for review although that motion, as served upon Roberts, contained a 


statement of the grounds upon which it was based and was accompanied 
by an argument and a citation of authorities in support thereof. | 
-. Upon consideration of the proof of service upon Olson’s attorney of the 
motion for review, notice of hearing, and application for postponement 
- thereof, the Department granted the application for a postponement. 
January 21, 1897, resident counsel for Power filed an additional, or 
supplemental, argument in support of the motion for review, accom- 
panied by. satisfactory procf that a copy thereof had that day been 
- transmitted by registered mail to Roberts, attorney for Olson, and . 
since the filing of Olson’s motion to vacate there has been filed in the | 
case the returned registry receipt, signed by. ane showing the | 
receipt by him of that brief. | | 
_ April 23, 1897, resident counsel for Power were, by letter of that date, 
| advised that the oral argument ou the motion for review would be heard 
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May 26, 1897, and: they were directed to serve notice thereof upon the 
opposing parties without delay. Satisfactory proof of such service was 
duly made, showing, among other things, that on April 29, 1897, there : 


was transmitted, by registered mail, to Roberts, attorney for Olgon, Be 


copy of the letter fixing the time for such oral argument. Since the:° 
filing of Olson’s motion, now being considered, there has been filed in- 
the case the returned registry receipt, signed by hoberts, puowne the 
- receipt by him of that notice. 

Olson made no response to the additional or supplemental brief filed 
on. behalf of Power and neither was he represented at the bearing. 
Pursuant to the last notice, oral argument was had and thereafter the - 
record and arguments, both written and oral, including the written 
arguments filed before the decision of October 16, 1896, were carefully 
considered, resulting in the decision of J ae 28, 1897, which Olson now 

asks to be vacated. 
- ” Sufficient has been said to show that Olson had full notice of Poweie | 
motion for review of the decision of October 16, 1896, and that he had 
the fullest opportunity to be heard thereon, both by oral argument and. 
_ written brief. That decision was not vacated without notice to Olson 
of the proceedings resulting in its vacation, and the decision of J uly 
28, 1897, was not rendered without a hearing or without a full oppor- 


Aabiiy upon Olson’s part to be heard. The alleged want of notice dS) =, 


distinctly disproved by the record. 
The second ground of the present motion, namely, that one Secre- 

| tary i is without authority to review and reverse a decision by his pred- 
- ecessor, is not well taken. At the time of the last decision the legal - 
title had not passed from the government, and as to this traet the pub- 
lic Jand laws were still in process of administration by the land 

‘department. This matter was fully discussed and disposed of adversely 
to Olson’s contention in the recent decision of Parcher v. Gillen (26 
L. D., 34), 7s 3 

It is not claimed in the motion to vacate that the detision of July | 


26, 1897, is erroneous either in its statements of fact or in. its con- _ | 


alusions: of law, the only contentions against the same being those 
which are hereinbefore stated and discussed. 7 | 
For the reasons given, the motion should be, and is, hereby denied. 


RAILROAD. GRANT—INDEMNITY-—SPECIFICATION OF LOSS. 


, BARNES v. NoRTHERN Pacirio R. R. Co. 


Lands within the overlapping limits of the grants for the Northern Pacific main and 
branch lines, embraced within the act of September 29, 1890, forfeiting the grant 
for the unconstructed main line, and excluded from the moiety taken on pena 
of the branch line, can not be made the basis for indemnity. 
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The company is not entitled to plead the protection extended by the order of May | 
28, 1883, to indemuity selections made without designation of loss, if, after mak- 
‘ing such selection, it assigns an insufficient basis therefor, and subsequently an - 

: adverse right intervenes. 

_ The case of Brown t. Northern Pacific R. R. Co., 2d L. D., 370, cited and ioliewed: 


| Secretary Bliss to the Commissioner of the G eneral Land Office, January 
(W. V. D.) 89, BIB (FW. 0.) 


Thomas M. Barnes and the Northern Pacific Railroad Company have 
each appealed from your office decision of April 15, 1896, in which the - 
. company’s indeninity selection as to the 8. $ of the NE. 4 + of Sec. 15, po 
17 N., RB. 45 E., W. M., Spokane land district, Wasiane oti is held for 
cancellation with a view to the allowance of the homestead application 
of Thomas M. Barnes and said application. by Barnes is rejected as to 
the N. 4 of the NE. 4 of said section 15 for conflict with the indemnity 
selection by said company. | 
‘The said NE. 4 of section 15 is within the ‘aaematty limits of the 

grant made to aid in the construction of the Northern Pacific Railroad 
opposite the portion of its main line-in the State of Washington; the 
S. 4 thereof was included in indemnity selection list of December 17, 
1883, and the N. $ thereof was included in the indemnity list of March. 
20, 1884. Both of said lists were unaccompanied by a designation of 
losses as bases tor the selections included therein, the same being made 
under departmental order of May 28,1883 (12 L. D.,196), which exempted. 
this company from the general. reqirement that indemnity lists should 
be accompanied by a designation of the losses on account of whieh the 
indemnity is claimed. : 

On October 26, 1887, the company filed a list of losses on account of 
_ the selection lists referred to, the losses being designated in bulk and 
not arranged tract for tract, and on September 2, 1892, it filed supple- 
mentary lists arranging the lost lands tract for tract with the selected 
lands. 

In the latter list, being the re- arranged list, the company designated 
the N. 4 of the SW. 4 4 of Sec. 35, T.9 N., B.15 EL, as a basis for the :: 
‘8. 4 of the NE. 4 of said section: 15 in Aispiite: | 

From the record contained in your office letter it appears that the 
tract designated as lost to the grant is within the overlapping limits of 
the grants for its main and branch lines and opposite the nnconstructed 
portion of the main line the grant for which was forfeited by the act of | 
September 29, 1890 (26 Stat., 496). Under the provisions of the sixth 
section of the said act of forfeiture the Northern Pacific Railroad Com- 
pany was called upon to elect as to the alternate odd-numbered sections 
_ it- would take in satisfaction of the moiety for its constructed branch. 
line within the overlap above described, and the remaining odd-num- 
ered sections within said overlap were directed to be restored to the 
public domain (11 L. D., 625). Acting under this direction the company 
excluded section 35, fhe 9 N., Rh. 15 Ps a portion of which was destenated 
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asa a basis for the selection of the said Ss. 3 of the NE. + of section 15, 
the land i in dispute. . 
The company was clearly not. entitled to indemnity for the ae q 


named, and this was the condition of the selection at the date. Barnes. _ 


tendered his homestead application (October 19, 1893) covering the 
entire NE. 4 of said section 15, and in support of his application alleged 
that the laud had been in the possession and occupancy of successive 
settlers since October, 1879. Upon said allegation of continned occu- 
pancy hearing was duly ordered , but upon the record made both your 
‘office and the local officers seneutred’ in the opinion that the showing 
made did not evideuce “a legitimate claim under the government 
laws.” — 

In view of the insufficiency of the basis aseisiied os the company as 
to said S. 4 of the NE. # part of the tract in question, your office decision 
holds that the company’s selection was no bar to the allowance of 
Barnes’ application, but as to the N. 3 of the NE. 4, for which a good 
basis had been assigned, your office decisiou holds “that the selection 
was a bar to, and for that reason rejected, Barnes’ application as to 
said tract. From said decision the company and Barnes each appeal 
as to the portion of the tract awarded to the other. 

Relative to the appeal by Barnes from the rejection of his applica- 
tion as to the N. 4 of the NE. 4 of said section 15, it is clear, under the © 
‘decisions of the Department ‘hat the company’s right to said tract, 
under its selection before recited, dated back to the time of the filing 
of the original list, on March 20, 1884. (Brown v. Northern Pacific 
RR. Co., 24 L. D., 370, and cases therein cited.) J'urther, that the | 

showing offered in-support of the. allegation of continued occupancy © 
evidences that one Alma Phelps resided upon and was in possession of _ 
the quarter section to the north of that here in question, and his only | 
connection with the tract here in dispute was that a portion of his 
Improvements, covering a triangular piece of land, three or four acres, — 
was included iu a corner of his enclosure that extended ee the quar- 
ter section in question. 

It is clear that the showing made does not.evidence such a claim as 

would bar the company’s right of selection on account of its grant. 
Relative to the company’s appeal from so much of your cffice decision 
as awarded the S. 4 of the NH. 4 of said section 15 to Barnes, the com- — 
pany claims that its: rights are protected as of the date of its first selec- . 
tion list (December 17, 1883), which was protected by the order of May ~ 
28, 1883, and that any subsequent designation of a loss, although insuf- 
ficient to support the selection, could not serve to invalidate the same. 
This contention is not sound. While itis true that the original list of 
1883 was protected by the order of May 28, 1883, yet. by departmental 
circular of August 4,1885 (4 L. D., 90), raileoad companies were required, 
where indemnity soleetions have theretofore been made without speci- 
fication of losses, to designate the deficiencies for which such indemnity 
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is to be applied before further selections would: be allowed. It was 
evidently acting under this circular that the company filed these lists 
of 1887 and 1892 before referred to. After filing the list of 1892 the 
company stood upon the designation of losses as assigned, and if insuf- 
ficient, it was unprotected by its selection unless a sufficient basis had 
been designated prior to the intervention of an adverse claim. That 
the basis assigned in the list of 1892, for the S. 4 of the NE. 4 of section 
15, the tract in dispute, was insuffi cient, is clear, and as Buries? home- . 
atead application was presented before a sufficient basis was hamed, 
your office decision holding that said indemnity selection was no bar to 
the allowance of the application by Barnes must be, and: is accor dingly 
hereby, affirmed, Barnes’ application will therefore stand rejected as 
to the N. $ of the NE. 4 of Said section 15, and upon his completion of 
entry, Should he elect to enter the 8. 4 of the NE. 1 of said. section 15 
within a reasonable time, to be fixed by your office, the company’ S selec- 
tion will be canceled. | 
INDIAN LANDS—RESERVATION IN PATENTS. _ 
CHIPPEWA PATENTS. 


In the issuance of patents on Chippewa Indian allotments the reservation of the 
- right of the United States to reservoir sites, as provided by act of June 7, 1897, 
should only be inserted in patents which cover lands included in the list of res- 
ervoir lands furnished by the Secretary of War. 


Assistant Attor ney. General Van Devanter to the Sceretary of the interior, 
January 29, 1898." | —(W.G. BP) 


Ty aim in receipt by. your r reference, with requ st for aul opinion on the 
‘matter therein presented, of a letter from the Commissioner of the Gen- 
eral Land Office, dated December 21, 1897, in reference to the form of 
patents for allotments to the Chippewa Tidianes in Minnesota. : 

The Commissioner refers to the fact that certain schedules of allot- 
ments to the various bands of said Indians have been approved, quotes 
a portion of the Indian appropriation act of June 7, 1897 (30 Stat., 
62-67), providing that lands acquired from the Chippewa Indians and 
sold under the provisions of the act of January 14, 1889 (25 Stat., 642), 
shall be subject to the right of the United States fo construct dams for © 
creating reservoirs in aid of navigation, and submits his question as | 
follows: | es | | 

Lhave, therefore, to respectfully eae: to be informed what spustripiel of said 
act this office shall adopt, and if it is held that the provision should only be inser ted - 


in such patents as embrace lands shown by the map aforesaid to be overflowed lands, 
the Secretary of War be requested to furnish such map for the use of this office. 


The provision in question is found ina paragraph making an appro- — 
priation for completing surveys of the Chippewa lands under the act 
_ of 1889, and reads as follows: 


| Pr ovided, That all lands ae and sold by the United ‘States under the c ‘Act | 
for the relief and civilization of the Chippewa Indians in the State of Minnesota,” 
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approved Jannary fourteenth, eighteen hundred and eighty-nine, shall be subject: 
to the right of the United States to construct and maintain dams for the purpose of - 
ereating reservoirs in aid of navigation, and no claim or right of compensation shall 
accrue from the overilowing of said lands on acconnt of the construction and main- © 
tenance of stich dams or reservoirs. And the Secretary of War shall furnish the 
Commissioner of the General Land Office a list of such lands, with the particular 
tracts appropriately described, and in the disposal of each and every one of said 
tracts, whether by sale, by allotment in severalty to individual Indiaus, or otherwise, 
under said act, the provisions of this paragraph shall enter into oil form a part of 
the contract of purchase or transfer of title. 


This law would apply to all lands within its purview, whether its 
provisions were mentioned in the patents for such tracts or not, but 
a wise policy would suggest its mention, and accordingly, on Septem: 
ber 16, 1897, you, upon the suggestion of the Commissioner of Indian . 
Affairs directed the Commissioner of the General Land Office to insert 
the provisions of said act of June 7, 1897, in “patents to be issued to 
allottees under the act of January 14, 1889.” | 

The Commissioner of the General Land Office now points out the 


fact that the reservoirs in question are, aS shown by the act of June 


20, 1890 (26 Stat., 169), at the head-waters of the Mississippi and St. 
Croix rivers in the States of Minnesota and Wisconsin, and the Chip- 
pewa and Wisconsin rivers in the State of Wisconsin, and that a large 
portion of the lauds to be allotted under said act of 1889, especially 
those on the White Earth and Red Lake reservations, have no conuec- 
tion with the head-waters of those rivers. — 

Nothing should be inserted in a patent from the United is that 
suggests a cloud upon the title or an incumbrance that has in fact no 
existence. The law in question, however, is quite specific in its descrip- 
tion of the tracts which are to be affected. The Secretary of War is | 
to furnish a list of such lands, “ with the particular tracts appropriately 


described,” and it is in the disposal “of each and every one of said 


tracts” that the provisions of said law ‘are to “enter into and form a 


part of the contract of purchase or transfer of title.” The provisions 


of that paragraph should be inserted in those patents only which cover 
lands ineluded in a list furnished by the Secretary of War as provided 
in said act. | 
Approved, January 29, 1898. 
C, N. Buiss, Scereiaks Y. 


SWAMP LAND CERTIFICATION—JURISDICTION—INDIAN OCCUPANCY. 


SYATE OF FLORIDA, 


If it is made to appear that lands have been erroneously included in a certified swamp 
land list, and patent has not issued thereon, the action of.a preceding Secretary 
of the Interior in approving such list may be corrected by his successor. 

The status of the Seminole Indians, as occupants of public Jands in the State of 
Florida, is too indefinite in character to receive recognition in patents issued 
under the swamp grant. : | a 7 
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Lands occupied and cultivated by said Indians can not, however, be held as of the 
character contemplated by said grant, and if, on due investigation, lands so 
occupied and improved appear to have been certified to the evar under said 
grant, the certification thereof should be. revoked. : 


Aesictant Attor ney- General Van Devanter to ‘the Seercian y Of the Taisen: 
| danuary 31, 1898. i (W.C. P.) 


May 28,1897, you referred to me a communication from the Acting 
Commissioner of Indian Affairs, dated May 26, 1897, for 
— opinion as to the authority of the Secretary to modify the decision of February 18, 
1897, approving the list of lands to be patented to the State of Florida, so as to omit 
therefrom absolutely the particular tracts occupied by Indians, or upon which they 
have improvements, and reserve the same for their use and benefit; and also to insert 
a clause in the patents issued to the State expressly recognizing and preserving the 
rights of the Indians to lands which they occupy, or upon which. they have 1 improve- 
ments, as recommended by the Commissioner of Indian Affairs, | 

The facts, briefly stated, are as follows: 

February 13, 1897, your predecessor, Secretary Francis, approved 
Florida swamp land list No. 87, which included certain uusurveyed 
land in what is commonly known as the “Everglades.” In March, 1897, 
the Commissioner of Indian Affairs addressed a letter to you relative | 
to the encroachment of a white settler upon Jands said to be included P 
in this list, which it is alleged had been occupied and improved by 
Indians. Jn that letter the Commissioner recommended that the 
approval of said swamp land list: be nodified, so as to except the tracts . 
occupied and improved by Indians from the lands to be patented; and 
that there be inserted in the patent to be issued to the State a clause 
expressly reserving the rights of the Indians to the occupancy of lands 
possessed and improved by them at the date of patent. 

From an examination of the opmion of Secretary Francis rendered 
at the time he approved said swamp land list (see 24 L. D., 147), it 
appears that the matter of the occupancy of lands in the “ Everglades” 
by Indians had thevetofore been referred by the Secretary to the Com- 
missioner of Indian Affairs, and i respouse the Commissioner had. 

stated: 


If the Indians now have the right of occupancy of the lands within the “ Ever- 
glades,” and the United States should convey such lands by patent to the State of 
Florida, I am of the opinion that the State would take titie subject to the right of 
occupancy of the Indians (see Beecher v. Wetherby, 95 U. S., 517, and the authorities 
thervin cited), 

This statement of the Commissioner: was approved by Seeretary 
Francis in the following words: 


The views of the Commissioner of. Indian Affairs respecting the rights of any © 

Indians occupying the lands in question are concurred in. ie 8 
The question as to the extent of the authority of the Secretary of 

- the Interior to review and modify @ prior decision was presented and — 

fully discussed in the case of Parcher v. Gillen (26 L. D., 34). The pro- 
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visions of law and the authorities bearing upon the question are cited 
and quoted from and it is not deemed necessary to repeat them. noe, | 
The conclusion then reached i i8 formulated as follows: | 
A consideration of these decisions interpreting the statutes dsfntne the scttnestey 
and duties of the officers of the land department, clearly demonstrates that so long 
as the legal title remains in the government the lands are public within the mean- 
ing of those statutes, and the laws under which such lands are claimed, or are being 
acquired, are in process of administration under the supervision and direction of - 
the Seeretary of the Interior. : 


And again it was said : 


So long as the legal title remains in the government the Secretary of the Interior, 


whoever he may be, is charged with the daty of seeing that the land is disposed of _ 


only according to law. 


The grant of swamp and overflowed lands made cee the act of Sep- 
tember 28, 1850 (9 Stat., 519), provides for the issuance of patents and, 
therefore, ‘antil patent shall have issued the legal title remains in the 
United States and the Secretary has full power and authority to cor- 
rect any mistake in the certification of lands as passing under this act. 

In Michigan Land and Lumber Company v. Rust (168 U. S., 589, | 
decided December 13, 1897), in diseussing a similar question arising © 
under the swamp land act of 1850, the court said: | 


Generally speaking, while the legal title remains in the United States, the grant is. 
in process of administration and the land is subject to the jurisdiction of the Land . 
Department of the government, It is true a patent is not always necessary for the 
transfer of the legal title. Sometimes an act of Congress will pass the fee. (Strother 
v. Juucas, 12 Pet., 410, 454; Grignon’s Lessee v. Astor, 2 How., 319; Chotiteau v. Eck- 
hart, 2 How., 344-372; Glasaow v. Hortiz, 1 Black, 595; Landes v. Hanes, 21 Wall., 
521; Ryan v. Carter, 93 U.S8., 78.) Sometimes a certification of a list-of lands és 
the grantee is declared to be cuetetie to transfer such title (Rev. Stat., sec. 2449; 
Frasher v. O’Connor, 115 U. §., 102,) but whenever the granting act specifically pro- 
vides for the issue of au patent, then the rule is that the legal title remains in the 
government until the issue of the pitent, (Bagnell v. Broderick, 12 Pet., 436-450,) 
and while so remaining the grant is in process of eer and the jurisdiction — 
of the Land Department is not lost. 

It is, of course, not pretended that when an sevitatie title as passed £6 Land 
Department has power to arbitrarily destroy that equitable title. Ithas jurisdiction, 
however, after proper notice to the party claiming such equitable title, and upon a 
hearing, to determine the question whether or not such title has passed. (Cornelius - 
_v. Kessel, 128 U.S.,-456; Orchard v. Alexander, 157 U. S., 372-383; Parsons v. Venzke, 
164.U. 8., 89.) In other words, the power of the dapat tment a inquire into the 
extent and validity of the rights claimed against the Soe ‘does not cease — 
until the legal title has passed. . : 


A patent has not yet been issued for the acs described in this 
Florida list 87, and if it bé made to appear that lands were included 
in sueh beriiiied list which should not have been so included, the action . 
of a preceding Secretary in approving | and 1 certifying the list may be, 
and should be, corrected. | 
- Said act of 1850 granted to the several States the “whole of those 
swamped and overflowed -lands, made unfit thereby for cultivation, — 
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which. shall: reimail unsold at ine: passage of this: aut, ” and has been: 
construed in numerous decisions of the supreme court and of. this — 
Department asa grant in praesentt passing to the State the title to such 
lauds as should thereafter be identified as of the character embraced 
in the grant. a | 

A question now presented is whether the occupancy of such Seminole 
Indians as remained in Florida after the tribe, as such, was removed 
to the country west of the Mississippi river, gives them any rights to 
the land occupied, and, if so, its effect upon the grant to the State. If 


the Indians have any right at all to swamp aud overflowed lands in eB 


Florida, it is merely that of occupancy, and the only effect it could 
have would be to delay the right of possession in the State. This 
question was presented in the matter of The Stockbridge and Munsee 
Indians v. State of Wisconsin, and, in my opinion of July 12, 1897 (25 
L, D., 17), it is discussed and the authorities bearing upon it are cited 
and quoted from. Upon further examination I find no reason for a 
conclusion differing from the one ‘then reached which i is forinulated in 
said opinion as follows: | | = 

The only conclusion to be deduced from these authorities is that the State took the 
fee to this land at the date of the grant of September 2s, 1850, but that its right of 
possession was held in abeyance until such time as the Indian right of ocenpaucy 
should be surrendered by them or otherwise ended by the United States. 

If these Indians have any right of occupancy in any of the lands 
which thus passed to the State of Florida, that right can be determined 
only by the United States. This doctrine was announced as early as 
1856 in the case of Fellows v. Blacksmith ec¢ al. (19 How., 366), and has 
has been accepted as the correct rule since that time. In Beecher v. 
Wetherby (95 U.8., 517), speaking of the Indians’ right of occupancy, 
the following ineanees is used: 


But the right which the Indians held was only that of occupancy, The fee was in 
the United States, subject to that right, and coukl be transferred by them whenever 
they chose. The grantee, it is true, would take only a a naked fee, and could not dis- 
turb the occnpancy of the Indians; that occupancy could only oe interfered with or 
determined by the United States. 


Whether the government will issue a patent for lands to which an 
Indian right of occupancy exists, is a question of executive policy 
_ rather than of law. In the case of State of Wisconsin (19 L. D., 519), 
this Department refused to.approve lists of lands In the Lac de Flam- 
beau Indian reservation as passing under the swamp land grant, on the. 
theory that the Indians had a right of occupancy in said lands and that 
nothing should be done which would tend to disturb or cloud that right while it 


exists, or which might appear to evidence a. greater “ene in the State than it ee 
~ has or can get at the present time. 


The Seminole Indians, by the treaty of May: 9 1839, proclaimed April 7 
12, 1834 (7 Stat., 368), relinquished to the United: States “all claim to 
“the lands. they: at pyceeny occupy: in the Tey of Plorida,” and 
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agreed to emigrate to the country assigned to the Creeks, west of the: 
Mississippi river, within three years: This treaty contains no provi-. 
sions recognizing the right of any of these Indians to remain in Florida — 
after that time. While the main body of the Seminoles was subse- 
quently to said treaty, and before the grant to the State of swamp | 
lands, removed in accordance with the provisions of said treaty, yet 
some were left behind and have remained in Florida until this time. 
Some of these are said to be upon lands embraced in this list 87. The 
government in its dealings with this tribe has, however, always recog- 

nized those in the Indian Territory as the Seminole Nation and all pay-. 
ments under said treaty have been made to them. In‘later years, how- 
ever, some recognition has been given those remaining in Flovida by. 
the appropriation of money for their education and civilization. Appro-. 
priatious have also been made for the purchase of homes for them. It 
will thus be seen that the question as to what rights, if any, these 
Florida Seminoles have in the lands which they are now occupying is 
involved in uncertainty, and it seems to me that their rights are too 
uncertain to justify recognition in patents issued und er the. swamp land 

grant. 

Another question has presented itself i in the investigation of this | 
matter, which it seems proper to bring to your attention. From the > 
various communications upon which the report of the Commissioner 
of Indian Affairs of May 26, 1897, was made, it seems that these 
Florida Seminoles have for many years had settlements and improve- 
ments upon different tracts of land which are appareutly included — 
within said list 87, If it be a fact, as is indicated by these communi- 
cations, that portions of this land have been occupied aud improved. 
by these Indians, the inference would be that such tracts are not of | 
the character contemplated by the granting act. It will be noticed 
that the tact that any portion of the Jand in question is actually occu- 
pied and improved is not adverted to in the decision of October 10, 
1894 (19 L. D., 251), directing the issuance of. patent when the State 
should furnish a meander survey giving the exterior metes and bounds 
of the “ Hverglades,” accompanied by proofs that said survey did not — 
include within its lines any lands not of the character granted. The 
proof furnished by the State as set forth in the decision of Iebruary 
13, 1897 (24 L. D., 147), is general in character and nothing is said as 
to G@hether there are tracts within the limits of the survey actually. 
occupied. From an. extract from a report of the Commissioner of 
Indian Affairs found in said decision, it seems uncertain as to whether 
the land occupied by the Seminole Indians is within the limits of the 
survey made as a basis for a proposed listing and patent. The infor- 
mation now furnished by the report of the Commissioner of Indian 
Affairs and the accompanying papers, strongly suggests that there is — 
land within said survey which is improved and cultivated and not 
_ Swamp and overflowed and therefore not of the character contemplated 
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by the granting act. At least there seems. to be sufficient in these — 


' papers to justify a further investigation, so that the mistake, if there 





be any, may be corrected before the Department by the issuance of 
patents, shall have peer deprived of the anthority to make. such 


correction . 


- Lam of opinion that the nee is still within the jurisdiction of this | 


| Department and that you have authority to revoke the approval of 


said list for the purpose of correcting any mistake that-may have been 
made therein, and that the information furnished by the papers now 
presented to me suggests the need of further. investigation to deter- 
mine whether any of the land embraced. within the limits to be covered 
by said patent is not of the character contemplated by the granting 
act. If it be found that there is land within these limits which at the 
date of the swamp grant was not of the character embraced in the 
granting act, then the location of such tracts should be ascertained so 
that the same may be excepted from list 87 and from any. patent issued 


. thereon. 


_ Approved, January 31, 1898, 
C. N. BLiss, Seeretary. 


eae CLAIM—PROTEST—J URISDICTION—DEPUTY MINERAL SUR- 
Ded (. 


FLOYD ET AL. v. MONTGOMERY ET AL. | 


A transferee of a mining claim, whose interest is acquired during the pendency of 
‘departmental proceedings involving the status of said claim, takes no right 
- better than that possessed by his grantor. 
In the case of proceedings had ona protest against a mineral application, where the 
protestants, as shown by the record, are without interest, and hence not entitled 
to be heard as appellants, the Department may properly, by summary order, 
direct the General Land Office to forward the record, without awaiting the regular 
course by appeal, from the decisions below, where such action seems necessary to 
the termination of vexatious li tigation. 


An order for a hearing limited to a charge that the entryman had failed to expend 


the statutory sum for labor and improvements. prior to the expiration of the 

period of publication, is in effect an adjudication that the fact that the entry- 
man had failed to file the surveyor-general’s certificate, as to such expenditure, 
during. said period; is immaterial, where the failure to thus file such certificate 
is admitted by the entryman, and the effect of such failure i is bronght in agers 
tion by the adverse parties. ; 


Parties protestant, that allege an inter est, an a at the eating e ASSUME without objes- 


tion the burden of proof, will not. be heard. to say, for the first. time when the. 
‘case comes before the Depar tment for r disposition, that the burden of BeOOe was 
wrongly placed on: them. | | 3 
The statutory expenditure required to be. shown by section 9395 R. 8. , contemplates 
that five hundred dollars’ worth of labor shall have been expended, or improve- 
ments to the’same value made, for the development of the mining claim, 
A deputy United States mineral surveyor is within the. intendment of section 452 R. 
S., and consequently disqualified, under the prohibitive provisions. thereof, from — 
acquiring title to a mining claim in which he was interested at the time of his 
official report thereon, ale at. the date of app Caton for patent. 
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The fact that a deputy mineral surveyor is | disqualified to report upon the expendi- : 


‘tures made on a mining claim, by reason of hisinterest in the claim at such time, 
does not operate to impeach the certificate of the survey or- general based on said 
report, if the facts as to such expenditures are correctly stated in said report, 


The cases of State of Nebraska v. Dorrington, 2 C. L. L., 647; Dennison and Willits / 


11C. L.0., 261; and Lock Lode, 6 L. D., 105, overruled. 


| Seoretary Bliss to the Commissioner of the General Land Ope, Hapriars y 
(Weve Dae = @ - &, 1898. 7 (G. B. G.) 


~ On January 3, 1893, Gus Hull, I. L. Stebbius, John Tompkins, W. HH. 


Oraigue, and W. S. Montgomery located a mining claim kuown as the © 
Hull City Placer, in the southeast quarter of section 20, in township 


No. 15 south of range No. 69 west of the sixth principal meridian, des- 
ignated as lot No. 8106, embracing 38.894 acres. 
On May 20, 1893, W. H. Craigue, ‘for himself and his co owners” 


(the parties above named), filed in the United States Land Office appli- 


cation for a patent, due notice of which was given by publication from 
“May 26, to July 28, 1893. 


On August 24, 1893, a protest was filed. against the allowance of said 


: placer entry, once by W. W. Elliott, C. 8. Elliott, J. H. McKinley, and 
John Mears, but was not sworn to or corroborated. This protest is 


known as the protest of W. W. Elliott et ai, and it alleged, substan-. 
tially, that they were the owners of the “Chillicothe” lode claim; that 


said lode claim conflicted with the placer, and was located prior thereto; ; 
that said placer claim was not on placer ground, and was located for 
the purpose of securing a Ceara! The oe oyeer took no action 
on this protest. 


On April 4,1894, final certificate of entry fasned to W.S. Montgomery, | 
C.C. Hathaway Jou Tompkins, I. L. Stebbins, Gus Hull, A.D.Craigue 
and James F. Smith on the said Hull City Placer. It is recited in the © 


certificate that the parties above nained — 


' this day made payment to the receiver in full, amounting to the sum of ninety-seven. 
and +85 dollars, (and that) upon the presentation of this certificate to the Commis-. 


sioner of the General Land Office, together with the plat and field notes of survey of 


said claim and the proofs required by law, a patent shall issue thereupon to the said - 


_ W.S. Montgomery, C. C. Hatha ey, John Tompkins, I. L. Stebbins, Gus Hull, A.D. 
Cr aigue and James F.-Smith. - 


On May 25, 1894, Mrs. J. B. Gedney, for ieieel? and co- owners, filed | 
a protest in the Cenetal Land Office, alleging ownership in and prior 


location of the ‘Scottish Chief” lode, and that a valid discovery of ‘a 
vein had been made on a part ofesaid lode in conflict with the placer. 

_ On the same day, May 25, 1894, A. J. Lauterman, a stockholder and 
officer in the Wilson Creek Consolidated Mining and Milling Company, 
filed a protest on behalf of said company, alleging owenership of the 
‘Minnie Bell,” “Little Effie,” “Little Giant” and “Little Dessie” lode 


claims, in conflict with said placer; that said lode claims were the prior | 


Ipeatie ce: and that the existence of said lode locations was weil known 
to the placer claimants at the time of their application for patent. — 
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On June 20, 1894, your office dismissed the two last named protests 
for lack of corrobora tion, but, on the sanie day and in the same letter, 
the local officers were direatad to allow Elliott et al. a hearing on due 
application, and should a hearing be had that Gedney et al. and the 
- Wilson Creek Consolidated Mining and Milling Company be permitted | 
tointervene. July 23, 1894, Gedney e¢ al, and the Wilson Creek com- 
pany respectively refiled their oe protests. and made application 
to so intervene, _ . 

On the application of Elliott e¢ ai., of ante Aare 16, 1894, the local 
officers ordered a hearing, and set November 27, 1894, as the day of 
trial. On that day the placer claimants and all of. tie protestants, 
including the Wilson Creek Consolidated Mining and M illing DEY 
7 a ed by counsel, and the hearing proceeded, - 

On March 8, 1895, the local officers rendered their joint (lecision, 
wherein it was recommended that all of said protests be dismissed, : 
. and the placer entry be passed to patent. - 

On April 10, 1895, J. B. Gedney and the Wilson Creek Company 
appealed, silesing substantially : 

1. Error not to have found from the evidence that known lodes 
existed within the territory covered by said entry at date of anne 
application for patent. 

2. Error not to have found that no facilities for placer mining exist 
on said claim, and that said claim was not located in good faith for 
placer mining’ purposes. 

_ 3. Error not to have decided upou the evidence whether the entry 
was placer mining ground. 

In your office decision of June 18, 1595, on these appeals, your office 
held, in substance: | 

Ist. That it did not appear from the testimony that any lode. loca: 
tion in conflict with said entry contains a valuable vein of mineral 
bearing quartz or rock in place, and that “not one of them is shown 
- to have been operated for mineral in place, nor does it appear that. one 
~ of them can be so operated with profit.” 

2d. That as to the question of placer mining facilities, the record 
and evidence presented no question, except as to the question of the 
sufficiency or insufficiency of the water supply, and that it did not 
appear “ impracticable for claimants to operate said mine at a profit 
with eras facilities.” 

3d. There is nothing in this case pais bad faith o on the part of 
the claimauts,.or that said claim was onemally located for other than 
placer mining purposes.” 

4. Appellant’s third exception is not w ell faleohe. 

The. entry herein was allowed upon application made under the placer mining 
laws.. The usual ex parte proofs were filed in support of said placer applications in 
consequence of which you allowed entry to be made. | | 

None of the protests or affidavits filed against said entry charge that the land 


entered is non-mineral in character. The charge. is that the land contains known. | 
lodes or veins, and a acorn is made on this. issue, 
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In the absence of a specific aya ge that ihe inde is non-mineral in plievavter you 
were not called upon to decide upon this point nor to consider the evidence thereon 
offered over the objection of contestees.. How ever, in my opinion, the evidence 
- fails to show that said land entered cannot with existing facilities be operated for 
the placer gold it contains. 


On October 24, 1895, your office in its decision on motions for review 
filed by the protestants said : | 


Upon examinin 8 this case it appears that four material questions were raised by. 
the protestants, to wit: the existence within said placer claim of the lode claims by | 
- them specified; that said Jode claims embrace well defined and valuable veins bear- — 
ing mineral; that said lode claims were known to exist at the time the application 

for patent for the placer claim was filed, and that the land embraced in the placer 
entry 1s not placer mining grount. 

Upon each of said questions the decision complained of i is, in ‘effect, against the — 
batt nts, and, ujion a further examination of the records, I still adhere to the con- 
clusions announced in said decision, inasmuch as it has not been shown to my satis- 
faction that there was any matcrial crror therein. 13 L. D., 562. .’ . 


The Wilson Creek Company appealed to the ; Department, but the 
other protestants did not. 
The errors alleged on appeal were as follows: 


1. Not to have found from the evidence that valuable known lodes were shown to 
exist within the placer limits at date of application. 

2. Not to have found that the evidence was insufficient to prove the land Naltaple 
‘for placer-mining purposes. 

3. Not to have found bad faith on the part of the eee claimants. 

4. Not to have therefore held the entry for cancellation. 


On September 11, 1896 (unreported), the Department affirmed the 
decisions of your office, and held: 


1. That the only issue properly before the Department under the allegations of the 
protest and involved in the hearing as ordered by your office, are the questions of 
fact as to the character of the land already indicated. | 

2. That while the question of bad faith raised by-appellants’ contention that 
claimants were seeking title, not for placer mining but for townsite purposes, was 
not embraced in the order for a hearing, it ‘‘was the subject of some testimony 
thereat, which shows that the land had no value for townsite purposes until long 
after the entry was made,” aud that ‘ au office properly held that bad faith in 
that regard was not shown.” 

3. That the protest contained no. allegation of any irregularity on the part of the 
deputy surveyor, nor as to expenditure, nor was such an allegation considered by 
your office. Itis therefore not a aa ae before the Depar tment, and will not be con- 
sidered here. 

4, The Department fails upon careful examination to discover any error in the 
findings of your office. The decision complained of is therefore affirmed. The entry 
will remain intaet, subject to such further examination and consideration of the 
proofs as may be deemed necessary. 


The Wilson Creek Company filed a motion for a review of this 
decision, which was on December 3, 1896 (23 L, D., 476), denied. 

Pending these proceedings six other protests were filed in your oftice, 
only two of which need be mentioned here for reasons which will appear 
further on—to wit: The protest of W. 8. Floyd, oe in the local office 
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on Seiteniben 18, 1896, and. the protest. of the Wilson. Creek eons 

dated Mining aud 1 Milling Company, filed therein N CyemeE 27, 1896. 
_ These protests allege, substantially : 

Ist. That the land is not placer mining ota! 

2d. 'That said entry was not made in 00d faith, pay: for speculative 
purposes. 

38d. That the entrymen have not iiceovered inineral upon the land | 
embraced in said entry as required by the placer mining law. | | 

4th. That the entrymen failed to expend the statutory sum of $500 
for labor and improvements prior to the expiration of the sixty days of 
| publication. 

5th. That said Hull City Placer as entered contains valuable lodes 
known to exist prior to date of placer application. 

Your office considered these protests, and had prepared ab See | 
draft of a letter ordering a hearing thereon, when, on January 14, 1897, 
before the promulgation thereof, Mr. W: K. Gillstee! one of the present 
owners of the Hull City Placer, addressed a communication to my pred- | 
ecessor, Mr. Secretary Francis, petitioning him to summarily dismiss 
- the pending protest as vexatious, and direct the immediate issuance of 

patent on the placer entry. | 
- The Departinent, on January 20, 1997, raneseeséa fh letter to your 
office, referring to Said communication, and requested a Teport at once 
as to the propriety of issuing the instructions asked for. In reply 
thereto, 3 your office transinitted the proposed draft ot your letter order- 
ing a hearing, above referred to. 

An oral heariig: was ordered before the Assistant Attorney: General 
in the matter of Gillette’s petition, at which hearing the protestants 
and the placer claimants were represented by counsel, after which my 
said predecessor issued an order ans a ee before the local — 
OUICOES. which order is as follows: | 
‘FEBRUARY 13, 1897. 
The Comtssionun oF THE GENERAL LAND Orricr. 

Sir: Referring to your letter (N”) of January 21, 1897, wher eby you fransinitied 
certain protests filed against the Hull City Placer, mineral entry No. 421, Pueblo, 
Colorado, land district, at the request of the Departnent: with the view of ascer- 
taining if it were desirable to take summary action in regard to said protests, I 
have to say that-on examination of the matter it is determined that your office be 
instructed to order a hearing on the protests, for the purpose of ascertaining whether | 
the entrymen failed to expend the statutory sum of $500.00 for labor or amproNe, 
ments prior to the expiration of sixty days period of publication. 

The inquiry should be confined to this subject ea and you will so direct the 


~ local officers. 


The papers are herewith returned for your action in accor dance with the above. 
Very respectfully, | 
(Signed) Davip R. FRANCIS, Secretary. . 


Pursuant thereto, on February 18, 1897, your office ordered a hearing. 
All of the protestants hereinbefore named were notified by the local 
officers of the day set for hearing, but all of said protestants, except. 
W.S. wlogt, and the Wilson Creek Consolidated “Mining and. Ene 
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eeauaae made detaale: ‘This hearing was begun on May 27,1 1897, and 
-was concluded June 5, 1897, 

On October 29, 1897, the protestants who participated’: in the hearing 
moved to-re-open the case, on the ground of newly discovered evidence. 
This motion was denied on November 1, 1897, on which date the regis- 
ter and receiver in a lengthy decision held, in summing up, as follows: 


Entry having been made presupposes that .$500 had been expended for labor and 
improvements, and that the entrymen had complied with all the requirements of the 
law, and it becomes necessary for the protestants to ussume the burden of proof 
and prove the contrary, if possible, by a. preponderance of the evidence. ‘This, in 
our opinion, they have not succeeded in doing, while on the contrary, the claimants 
have shown. by satisfactory evidence at least $680 to have been expended for labor 
‘and improvements upon the placer pee: to the expiration of the period of Pe 
_ Lieation. 

We accordingly recommend that the protests of the Wilson Créek Consolidated 


Mining and Milling Company-and A. H. Cronkhite, Scott Williams, William Driver, -— 


GC. L. French, Bell R. Graham, James M. Turuer, W, Is. Ansel, Ole Hanson, H.. E. 
‘Hoy t, Owen Prentiss, Robert Mann, John Hanghey, and Andrew Haughey, having 
made default, their protests are therefor dismissed. 


On November 30, 1897, the protestants filed an appeal from the 
decision of the local officers: refusing to re-open the case, and on 
November 29, 1897, an appeal from said- decision « ou the merits of the 

case. 
In the meantinie, on November 2, 1897, the local officers forwarded | 
the record in the fieavinié with their decision, which record your office, 
on November 15, 1897, returned to the local office to awatt the time 
allowed for ocd under the rules. 

On November 13, 1897, the placer claimants | again satitioned: the 
Secretary of the Titerion, the general purpose of which is disclosed by 
the folowing departmental order, issued on November 23, 1897, after 
an oral hearing had on said petition: 


_ On January 14, 1897, Mr. W. K. Gillett, one of the placer claimants sicvea, peti- 
tioned -my predecessor, Mr. Secretary Francis, to direct the Commissioner of" the 
General Land Office to summarily dismiss as vexatious the four protests then pend- 
ing against the Hull City Placer entry, and to order the immediate issuance of patent 
for the placer claim. | 

An oral argument on this petition was ordered and iam by the Assistant Attor- 
ney General for the Department, and thereupon Mr. pocrenuny Francis made the 
following order: 

/ # % x * # x * 
(This is the order of February 13, 1897, herein before set out in full.) 

_ A hearing was had in pursuance of said order, and the evidence taken thereat has 

been transmitted to your office, together with the pocuumencaven of the ee 
officers thereon. 

On November 13, 1897, counsel for the placer claimants filed siete petition, 
‘addressed to the Secretary of the Interior, praying the “exercise of the supervisory 
power with whieh he is vested by statutes, to the end that immediate action may 
be had in this cause and patent for said M. E. No, 421 issued under a special order.” 

An oral argument has been heard on this petition, all of the parties in. interest 
being represented by counsel, | 
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In, view of the premises, and for reasons which will be fully set forth in the deci- 
sion of the Department on the merits of the case, I have to direct that the evidence 
taken at the local office as aforesaid be examined by yonr office, and that it and all 
the papers in the case be transmitted to the Department, together with the recom- 
mendation of your office upon the question upon which the hearing was ordered by 
_ departmental letter of February 13,1897. It is desired that this action be had at 

. the earliest time practicable, the matter being treated as special, to the end that 
final action by the Department may be had at an early day. | 

In this connection, it is proper to give the reasons which controlled - 
the Department in directing your office to forward the record made at 
the hearing held pursuant to the order of February 13, 1897, without 
permitting the case to take the regular course of appeal from the deci- 
sion of the local officers to your office, and from your office to the Depart- 
ment, and thereby probably a a g the ultimate decision for more 
than a year. | 

It may be premised that there can be no doubt that the supervisory 
control of the Secretary of the Interior over the public lands, may be 
exercised directly and without reference to appeals. see Knight Ve 
Land Association (142 U.8., 162.) | 

The authority to make the order, supra, is condeded ance for 
the protestants, but the propriety and justice of the order are denied. | 
It is thought that the action of the Department in this regard was both . 
proper and just, and that when the whole record is considered. there is - 
little room for difference of opinion as to the correctness of this view. 
- The record history of this case shows that every material allegation _ 
embraced in the pending protests goes to questions which have been 
tried and determined in favor of the placer claimants, except the charge 
that the entrymen failed to comply with the fae in the matter of 
expenditure, and failed to file the certificate of the surveyov- -general i in 
proof thereof. before the expiration of the period of publication. . 

_ The Wilson Creek Company was a party to that litigation, and ‘it 
was, largely upon the allegations of its protest that the issues therein 
were framed, so that-so far as that. company is concerned the issues so 


tried and determined are clearly res judicata. Thé entire interest of | | 
the protestant Floyd rests in his ownership of. the “Little Orphan — 


Boy,” an alleged. lode claim in conflict with said placer. This lode 
claim had been the property of the Wilson Creek Company since 
August 10, 1895, including the time of the first hearing. It was con- 
veyed to Floyd by the Wilson Creek Company September 15, 1896, and 
his protest against the placer entry was executed and verified by him 
on the following day and filed in the local office on the third day there- 

after. If the Little Orphan Boy embraced a known lode within the 
placer claim at the time of the first hearing, the Wilson Creek Com- 
pany by its protest should have put that fact in issue along with the 
other matters therein alleged against the placer claim. This it did not 
do, and if instead of openly presenting its entire complaint against 
the placer entry it purposely withbeld this charge for a second or 
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further protest, | in the event of the silane of its other vars then — 
made, the company may very reasonably and justly be held to the 
decision made upon the first hearing. The company’s failure to men- 
tion the Little Orphan Boy lode in-its protest at that time, is not 
attempted to be justified or excused, and having thus. voluntarily 
rejected an opportunity to fully present all of its objections to the 
placer entry it should be held to have waived such as were not pre- 
‘sented. While again noting that no mention of the Little Orphan Boy 
lode was made in the protest upon which the first hearing was had, 
this statement should not be permitted to carry with it any inference 
that the existence of that lode was uot a subject of actual controversy 
at that. hearing. The evidence then taken has been again examined 
and it shows that the alleged known presence of that lode within the. 
limits of the placer was made the subject of specific inquiry by both 
parties in the taking of testimony. The claim of the protestants in 
that behalf was rejected by the decisions of the local office, your office, 
aud the Departinent, holding that there were no known lodes within 
the placer claim. Under all the circumstances, the inference is strong 
that the conveyance to Floyd was made for the purpose of introducing 
a new party in the case, thereby destroying the identity of the parties 


and escaping the effect of the previous decisions. However this may 


be, it appears that Floyd’s purchase of the Little Orphan Boy was 
made after the departmental decision of September 11, 1896, and 
before the decision on review of December 3, 1896, and ther efore while 
_ the matter was pending before the land department, of which proceed- 
_ings Floyd had constructive if not actual notice. Obviously, by the 
‘conveyance to him, he obtained no better rights than were possessed 
by his grantor, the Wilson Creek Company. 

All of fhese! protestants are therefore concluded by the record and 
have the standin g of protestants without interest, and as such have no 
right as appellants in the sense contemplated by the rules of practice. 
Even if it were established that there had not been five hundred dol- 
lars worth of labor expended or improvements made in the develop- 
ment of the placer that would not vitiate or avoid the placer location 
and the resulting right to its occupation and enjoyment as a placer 
claim, however much it might avoid the existing entry and prevent 
the issuance of a patent thereon. See Draper e¢ al. v. Wells et al. (25 
L. D. , 550), | 
- In cue view, the propriety of departmental order of November 23, 
1897, is manifest. The protests were alleged to be without merit na 
| pur ely vexatious, and, so far-as the alleged interests of these protest- 
ants. were involved, fis appeared to be so. Common justice to the 
placer claimants, therefore, demanded that a decision be reached. at 
the earliest practicable time on the one allegation made which had not 
been fully investigated by the government, the truth of which, if estab- 
lished, would result in the denial of a patent to said claimants, 
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The first question arising on the record as now presented is, the 
effect of the order of Tebeuaty 13, 1897, (supra). It instructed your 
office _ | 
to order a hearing on the protests for fie sae of ascertaining whether the | 
entryman failed to expend the statutory sum of $500 for labor and improvements 


prior to the expiration of the sixty days’ period of publication. The inquiry should 
be confined to this subject only, and you will so direct the local officers. 


In the first place, this order excluded all other questions of fact, save 
the one specified. So much is not open to argument. It is further 
believed that it amounted to an adjudication in this case, that the fact 
that the placer claimants had failed to file the surveyor-general’s cer- 
tificate prior to the expiration of the period of publication was not 
material. This is believed to be so, because (1) the fact that it was not 

filed within that time was admitted by the placer claimants; (2) the 
contention of the protestants was that the failure to so file it was fatal 
to the application for patent, and (3) if it was thus fatal there would 
have been no occasion for a hearing. | 2 
_ If the Department had been at that time of opinion that the failure 
to file this certificate was fatal to the application for patent, the end of 
the case had then been reached; a hearing is not only not necessary, 
but it would have been atterly useless. to have ordered a hearing, 
knowing at the same time that eventually the case must be decided 
against the placer claimants on the indisputable and undisputed proofs 
then before the Department. If it be said that this was a question of 
law which was not considered at the time, but reserved for a final 
decision on the whole case, the answer is, that the record precludes any- 
such theory, and it is remembered by law officers of this Department — 
who are familiar with the history of the case that it was not only 
considered, but that it was determined that the effect of the order 
directing a hearing was necessarily such that a decision in terms on 
this question was tinnecessary. — 

Moreover, if if were an undecided question in this case, the Depart- 
ment has recently settled the principle involved against the contention 
of the protestants in the case of Draper et al. v. Wells e¢ al. (26 L. D., 
550). In that case it was said: | 

With the record in the present case are affidavits showing the expenditure of five 
hundred dollars in labor and improvements on the claim before the expiration of the 
period of publication, but these affidavits were filed several days after that period. 

The first question presented in regard to these affidavits is whether they were filed 
iu time to authorize their consideration; iu other words, is the provision of the 
statute as to the time when proof of expenditure in labor and improvements shall be 
filed mandatory or only directory. The thiug to be accomplished, the essence of the 
statutory requirement, is the development and improvement of the claim by the 
expenditure thereon of a stated amount in labor or improvements by the applicant 
or his grantors as a condition to patenting the claim. The proof thereof isrequired 
for the information and guidance of the government and not for the information or 
guidance of adverse parties. Differing from the annual expenditure of one hundred ~ 
dollars required by law, this five hundred dollar expenditure is not a condition to” 
the maintenance of a mineral location. It is only a prerequisite to a patent, the 
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obtaining of which is not necessary to the continued occupation and enjoyment of a 
mineral claim. ‘The failure to make this five hundred dollar expenditure does not 
subject the claim to the acquisition of rights by others and much less would a fail- 

ure to furnish proof of such expenditure doso, The time of filing such proof does 
not affect the rights of others prejudicially or at all. 

Much argument has been submitted on both sides of this case on the 

- question of the correctnéss of the action of the local officers in placing 
the burden of proof at the last hearing on the protestants. There can — 
be no doubt that the action of the local officers in this regard was justi- 

fied by the order pursuant to which the hearing was had. The lan- 
| guage of Secretary Francis directing the hearing shows it was intended | 
that the burden of proof. should be placed on the protestants. This, 
probably for the reason that inasmuch as the placer claimants had sub- 
initted proof of the required expenditures which had been accepted by. — 
the government as sufficient, the burden of proof should be placed on 
any one alleging that said root was false. The burden of proof rests 
upon the party against whom judgmeut would be given were no proof 
to be offered on either side. But it is not necessary to pass on the cor- 
rectness of the proceedings in this regard. The protestants assumed 
the burden of proof at the hearing without objection, and in their view 
of the status they occupy in this litigation, if they are parties in inter- 
est, they are concluded, and can not raise that question here for the 
first tine. From the standpoint of the government, it is not thought 
waterial where the burden was placed. The only interest the govern- 
ment has or had in this controversy is that a full, fair and impartial 
investigation be made of the alleged failure of the claimants to com- 
ply with the law in the matter of expenditures, and itis believed that 
this has been done. 

Another question, preliminary to an intelligent consideration of. the | 
evidence adduced, grows out-of the vagueness of the language used in 
the departmental order (supra) directin 1g the hearing. 
| ~The hearing was ordered. 


for the purpose of ascertaining wlisthes the entrymen failed to expend the statutory 
— sum of $500 for labor or impr ovements, ete. ~ | 


This language mi ioht be construed to mean that it was: contemplated — 
that, if proof of the expenditure of $500 was made on this claim for — 
labor or itiprovements, the requirements of the law had been met, 
whether it was shown to consist of an expenditure of labor or improve- 
ments or both, without reg ard to the actual value of the labor performed 
or the roams made, and without regard to whether such labor 
performed or improvements made contributed in greater or less meas- 
ure or at all towards the development of the placer claim. 

Section 2325 of the Revised Statutes provides, among other things, 
that: 

The claimant, at the time of filing this application or at any time thereafter within 


_ the sixty days of publication, shall file with the register a certificate of the United 


States surveyor-general that five hundred dollars’ worth of labor has been expended | 
or improvements made upon the claim by himself or grantors. 
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It was not contemplated in the enactment of. this statute that the 
expenditure alone of $500 on a mining claim, either in labor or improve- 
ments, or both, should be proof of a souipliance with its requirements, 
nor was it Soatemplated that work done or improvements made on the 
claim, but not for the benefit of the claim in the development of ‘ts. 
mineral resources, should be accepted as a proof of such compliance.. 
_ If this were not so, then the payment of $500 for one day’s work, or the 
expenditure of that amount for the building of a house for domestic 
purposes would satisfy the requirements of the statute. 

Labor and improvements within the meaning of the statute are deemed to have 
been had onaimining claim .... when the labor’is performed or the improvements 
are made for its development, that is, to facilitate the extraction of the metals it may 
contain, etc. Smelting Company v. Kemp, 104 U. S., 636. 

The Jan guage of the statute considered, the order of Februar y; 1897, 
directing the ascertainment “whether the entrymen failed to expend 
the statutory sum of $500 for labor and improvements,” meant that the 
inquiry should be directed to the ascertainment -of the fact whether 
the entrymen had expended “ five hundred dollars’ worth of labor,” or 
made “five hundred dollars’” worth of improvements for the develop-_ 
ment of the claim. In this view, the amount paid for the labor per- 
formed, or expended for the improvements made, is-not material, except 
as these facts are valuable in ascertaining the worth of the labor and 
improvements, for the purpose contemplated by the statute. Nor is it 
mImaterial who actually performed the labor or made the improvements, — 
or whether it cost the claimants anything, if they are of value as placer 
improvements, and were performed or made for the claimants. | | 

The evidence has been considered with these general principles in 
view. This consists of nearly one thousand pages of testimony detailed 
by the witnesses at the trial, as shown in a number of exhibits, 

The certiticate of the United States surveyor-general, filed December 
1, 1893, in the United States land office, at Pueblo, Colorado, is pre- 
- dicated upon a venen of U.S. deputy mineral surveyor James FE. Smith, 

dated September. 22; 1893, and shows the following te PrORenCurs on 
the Hull City placer: 7 . 

(1) A shaft which bears from cor. No. 1 8. 15° 35' E, 800 ft., 4x 6 ft., 10 ft. deep. 
Value, $75.00. 

. (2) A cireular well which bears from. cor, No. 1S. 14° 45’ i., 540 ft., 54 ft. diam., 
24 ft. deep. Value, $240. 

(3) A shaft which bears from cor. No. | S. 20° W. 750 ft., 4x6 ft., 10 ft. deep. 
Value, $75. 

(4) A shaft which bears from cor. No, 1 §. 29° 24! E. 348 ft., 4x6 ft., 10 ft. deep. 


Value, $75. 
(5) A circular well which bears from cor. No. 18. 8° 59’ E., 458 ft., 6 ft, diam., 17 


ft, deep. Value, $170. 
Shaft No. ve 


It was asserted by the protestants that this shaft never existed, eae 
their witnesses testified that there was no evidence on the ground to 
indicate that there ever had been a shaft at the point designated on the | 
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official inf The evidence shows, however, that it was incorrectly. 
located on the plat; and that such a shaft as therein described was 
found about one hundred feet from that point. It was sunk for the 
placer claimants to a depth of ten feet, in January, 1893, by John 
Tompkins and Gus Hull, working eight or ten days each. 


Circular Well No. 2, 


Was sunk by Tompkins, Hull, Swanson and Bennett, for the placer 
claimants, in January and. Febr wary, 1893, to a depth of twenty-four 


and a half feet. 
Sha uft No. 23. 


Was sunk for the placer claimants fifteen feet deep, i in De anuary, 1893; 
by Tompkins, Hull, Bennett and Berry. 


Shaft No, 4 


Was suuk for the placer claimants by Hull, Bennett, and the MoNary 
br other s, during the ae iod of publication, ten feet deep. _ 


Well No. 5 


“Was sunk to a depth of about ten feet before the Hull City placer 
was located; afterwards and during the spring of 1893, it was snnk by 
Tompkins, Hull, Summers and Bennett, to a depth of seventcen feet. 


_ In addition to these, it is pow that the placer claimants placed 
other improvements on the claim after the third day of January, 1893, 
and before the expiration of the period of publication. These are desig- 
nated on exhibit 1, as “Trench A,” “Out B,” “Shaft 0,” “Trench D,” 
‘Shaft KE,” * Shatt northwest of 5) AM | is shown to have been 4 
trench thir ty feet long, 3 feet deep and 24 feet wide; “B” a cut 20 feet 
long, 3 feet wide and 8 feet deep; ‘““C” a shaft about 34 x 6 feet, 7 feet 
deep; “D” a trench about 25 feet long, 1 to 3 feet deep, and 24 to 3 
feet wide; “HK” a shaft about 4 x 7 and 4 feet deep, and ‘Shaft north: 
west of 5” a hole i im the ground 7.x 7 and 6 feet deep. This Work ® was 
done by John Tompkins, assisted by Isaiah Tompkins. | 
The foregoing statements of improvements are conclusions of fact 
drawn from a searching examination of nearly one thousand pages of 
testimony. Practically nothing is conceded by the protestants, and 
the wide divergence of opinion of a large number of witnesses as to the 
value of said improvements has made the examination especially diffi- 
cult. The actual cost to the claimants of said development work is 
conclusively shown to have been about $800, This is the positive testi- 
‘mony of the locators, Tompkins, Hull and Montgomery, based on their 
recollectiou of a settlement at a meeting of the locators in August, 1893. 
Tompkins says it amounted to $800. Hull says he had a memorandum 
of the work done upon which the settlement was made, and that it 
amounted to $772, Montgomery says it was about $800; that 
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Mr. Hull had a memorandum, a sort of time book, in which he had kept his time and | 
Bennett’s time and the men he had employed. Tompkins putin his time as somany _ 
- shifts, I.do not remember the number of shifts. I do remember the work they put 
in and which we paid for at the time amounted to about $800. That was entirely on 
account of work done ou the placer between January 3, and July 28, 1893. 


James I’, Smith testified that he was present at said meeting, and 
that. the settlement was made on the basis of actual time put in by the - 
parties who performed the work, and that it amounted to about $800. 

Hull’s memorandum book was not placed in evidence. He testifies — 
that it was in a trunk which had been stolen from the cabin on the 
claim where he left it, and he knew nothing of its whereabouts. 

- There is no evidence to contradict these statements. The conelu- 
sion is, therefore, that at least $772 was expended in the development 
of the claim. Cost is an element in establishing value, and while not. 
conclusive, strongly tends also to establish the good faith of the claim- 
ants in making the expenditures. — It can not reasonably be presumed 
that the locators of a mining claim would expend $800 in the develop- 
ment thereof, unless they believed that the work done was reasonably 
worth that amount. | | 

The actual value of the work done on these shafts, wells and trenches 
is estimated by the witnesses all the way from two dollars to ten dol- 
jars per foot, countibg labor at three dollars per day, which is.shown 
to have been the prevailing wages for miners’ work in Colorado at that 
time. These estimates are of little value, most of them being alto- 
gather hypothetical, according to the assumed character of the ground 
and the time of year that the work was done. The witnesses who did. 
the work testify that most of it was doue in January and February, 
when the ground was frozen, and they are corroborated to an extent 
that it may be said that this fact is established beyond : all reasonable 
— doubt. © 

The testimony of the : men who superintended anil dia the work is the 
best evidence as to when the work was done, the difficulties encoun- 
tered in doing it, including the character of the gr ound, and the 
amount of Jabor performed in days’ work. These men are Hull, John 
Tompkins, Stebbins, and the men employed by them. Their testimony 
is positive and establishes the fact that considerably more than $500 
worth of work was done on the claim for the development thereof, esti- 
mated at the prevailing rate of miners’ wages, at the time it was done. 
An effort is made to impeach the testimony of these witnesses, by 
showing that at another time they had all made a different statement, 
under oath, as to the time whei the work was done. ‘This 1s shown, 
but is not believed to be important, for the following reasons: | 

(1) These former statements, though incorrect, are shown not to be 
inconsistent with good faith when made. 

(2) The testimony taken as a whole shows conclusively that their 
pr esent statements are correct. 

The facts are these: In December, 1896, Hull, Tompkins and Steb- 
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bins made affidavits, on file in this case, that part of this work, therein 
specifically described, was dove in the months of April and May, 1893. 
They now swear that the same work was done in January, February, 
and March, 1893. These affidavits were all drawn by Mr. Montgomery, 
for use before the Department, to show that $5C0 had been expended 
in developing the claim before the expiration of the period of publica- 
tion. Time was not of the essence of the controversy, except that it 
was necessary to show that the work had been done within ae statu-: 
tory period, hence the affidavits were carelessly drawn. : 


The facts are enus stated by Mr. Montgomery, on page 822 of the 
record: 


Q. State in your own words the conditions and circumstances relating to anid affi- 
davits, and the preparation of same? 

A. At that time a motion was pending before the ae ‘partment in Washington to 
dismiss the protest filed by Croukhite and others, and I received a letter from our 
attorneys in Washington, asking that affidavits be prepared and sent to Washington 
as quickly as possible, to show that the work claimed to have been done upon the 
placer was done prior to the expiration of the period of publication, which was the 
28th of July, 1893. During the next-two or three days following the time I received . 
this letter from Thayer and Rankin I got several telegrams urging me to expedite 
those affidavits as much as possible; I went over to Independeneo; I saw Tompkins 
and Hicks, and several others, and told them what I wanted, and asked them in a 
' general way as to whether they could testify that the work was done prior to the 
28th of Jnly. They said they could. I returned to Cripple Creek and prepared the 
affidavits. In preparing those affidavits the details were stated as near as Iremem- | 
bered them myself at thetime. And I found Mr. Stebbins in Cripple Creek I think a 
few days after that; he had come up there for a day or two from Pueblo, and I asked 
him to sign an affidavit to the samo effect; I prepared his affidavit, he looked it . 
over, and signed it I think just as I had prepared it. I prepared an affidavit for Gus 
Hull and mailed it to him at Black Hawk, enclosing with it a letter asking him that 
if the facts stated were substantially correct as he remembered them, to sign the — 
- affidavit and return it to ine, which he did. The affidavits were hastily prepared, 
and were prepared for the purpose of showing that the work was done prior to a 

certain date, and for that purpose only. 


The witnesses themselves swear that while they read the affidavits 
before signing them, they gave no thought as to the specific time therein 
stated, their attention only being specially directed to the fact -that it 
was a Statement in general effect that the work specified was done = 
before the expiration of the period of publication. 

This explanation is reasonable and sustained by the record. - For 
instance, Stebbins stated in his affidavit that ‘“‘Cirenlar Well No. 2” 
was sunk by Bennett and Hull in May, 1893, that he was keeping a 
boarding house at the time in Wull’s camp, and that they boarded with 
him while they were doing this work. Yet the testimony shows conclu- 
‘sively that Bennett and Hull did do that particular piece of work, and 
that they did board with Stebbins while they were doing it; that Steb- 
bins was running a boarding house at Wull’s camp during the months 
of January, February and March; that he was not running such 
boarding house during the month of May, but moved away from there 
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dune the mouth of. April. The Siaaene in his’ -affidavit is thus 
shown to have been an inadvertence, pure and simple. No motive is” 
shown to-influence any of these witnesses to make false statements at 
the time these affidavits were executed, and it is believed that the 
record shows that none of said statements were intentionally false. 

From the testimony of these witnesses at the hearing, strongly cor- 
roborated by eye-wituesses and valuable expert testimony, it is believed 
that more than five hundred dollars worth of work was done by the 
locators on the Hull City placer for the development of the claim after 
the location thereof and before the Seer of the BEY days. period 
of publication. | 

One other question remains to be ioneileren: 

It is urged by the protestants that this entry should be vacated for 
the reason, as alleged, that one of the cutrymeu, James F. Smith, was 
interested in the original location of the claim, and was a part owner 
_ therein at the time he executed his affidavit of expenditures upon which 
the surveyor-general’s cer tificate was pr edicated, ald that during this | 
period he was a deputy United States mineral surveyor. 

On this question your office report of January 13, 1898, says: 

It seems that sufficient reasons have been shown for the recommendation that this . 


‘gurvey should be set aside, because it was made in violation of law, and that Smith’s . 
commission be revoked, under authority of section 452 U.S, Rev. Stat. 


This section provides that— 


The officers, clerks and employees in the General Land Office, « are ceptunited from 
directly or indirectly, purchasiug or becoming interested in the purchase of any of © 
the public lands ; and any person violating this section shall forthwith be removed 
from office. 


In Herbert: McMicken et al. (10 L. D., 97, on review ne L. D., 96), 
Secretary Noble held. that an officer, clerk or employee in the office of 
a United States surveyor-general is an officer, clerk or employee in the 
General Land Office within the meaning of this. section; in Muller ». . 
Coleman (18 L. D., 394), Seer etary Smith held that a deputy surveyor 
is such an. employee, and in the Neill case (24 L. D., 393), the present 
Secretary held that a surveyor-general is” ‘within the inhibition so 
declared, <A circular of similar import was issued September 15 5, 1890 
(11 L. D., 348). From an examination of these authorities and a con- 
sideration of the language and manifest purpose. of the section, it 
seems clear that its prohibitive provisious embrace a deputy mineral 
surveyor. In so far as the cases of State of ie v. Dorrington 
(2.0. L. L., 647); Dennison and Willits (11 C. L. 261), and Lock 
Lode (6 L. D., 105), are in conflict With the views, expressed in these 
later cases they are overruled, 2 

That Smith was such deputy mineral surveyor is cacitttel, So it only 
remains to inquire whether he was interested in the priguial placer — 
: location, and if not, whether he was a part owner of the claim at the | 

time of his report inereon as such deputy mineral surveyor, 
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There is opting in this record to show, or tending to show, that 
Smith had an interest in this claim prior to mae 20, 1893. John Pony 
kins testifies on this point as follows:: 


Q. When was this arrangement entéred into that you, Hull and Stebbins were to 
do the work, and Smith, Craigue and Montgomery pay for the patent? 

A. About the time the location was made. 

~ Q. That was about the 8rd of January, 1893? 

A. Yes sir, something near that, might have been afterw aril or before. 

Q. If Mr. Sinith was not interested in a placer on the ord day of January, why 
is it he was to help to pay for and help to obtain the patent? | 

A. I think at that time Mr: Crai gne and Mr. Smith were partners together. 


s x % # x % # 
Q.. You located on the 3rd of J anuary, on the 4th you obtained a certified copy of 
the location certificate, and applied for an order to survey it for patent? 
A. I don’t know anything about that. 
Q. Who did that part of the business ? 
.. A. As I stated, Montgomery, Smith and Craigue I suppose. 7 | 
 Q. Explain to us why Smith was to help g get | a Pesent for it if he had 110 interest 
in it? 
A. From what I learn, him and Craigne w as 6 partuers and I suppose what one had 


an interest in the other Ha 
There is nothing in this testimony indicating that Smith was an 
interested party on January 3, 1893, except the very violent supposi- | 
tion of the witness. The fact that ‘On aigue was interested and that. 
Craigue and Smith were partners in business is no evidence whatever 
_ that Smith was interested in this mining venture. 
The witness Montgomery testifies on this matter as follows: 
_ A. At the time of the placer location and up until May sometime, I did sige how; 


and Ido not believe any other of the placer claimants knew that Mr. Smith had 
any interest directly or indirect] y in the placer, and I do not think he had. 


Smith himself positively disclaims any interest in the claim, contin- 
gent or otherwise, prior to May 20, 1893. 

On that date, May 20, 1893, C. G. Hathaway conveyed an undivided 
one-twentieth interest in the claim to James P. Smith and W. H. 
Craigue, by deed, which was recorded on July 1, 1893. Smith swears | 
in relation to this deed that he did not know at the time that the inter- 
est had been sold to him; that Craigue paid for it with an assay outfit 
in which he had no inter ast, or may have given Hathaway some money 
in the trade, or Hathaway may have paid Crai gue some money in the 
trade. | | 

 Q. Didn’t you give Mr. Hathaway a check when that dead was delivered! in er 
payment for that interest? 

A. I do not remember that I gave him a check, it is just as ante if a check 
was given J gave it as Craigue. 

Q. Then you did not know what you gave him the check for? 

A. I knew I was giving hiim a check on Craigue’s account if I did. | 

Q. You swear now that you probably gave him a check at the time the deed was 


made conveying that interest to you, and if you did so you did not know you were 
giving it as a part payment of the interest conveyed to you? 
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A. No, if I gave him the check I knew I gave him the check for ‘payment of that 
interest, but I was giving it on Craigue’ s account, 
. But you did not know anything about it (the deed) until ee abe ia say? 
. No, Iam not sure I knew about it before October. 
- Was not the original deed returned to you atter it was recorded? 
. Returned to my office. a : 
. Didn’t you have it recorded ee ; : 
. That Ido not remember; chances are even that either i or Craigue sent at | 
down for record. 
: Q. If you sent the deed down for record. you could not be ignorant of its existence? 
A. I may have been ignorant of the con tents; we were sending a good many papers, 
and do yet; Craigue might have had some papers prepared and I prepared some. 


>OPe > D 


No proof was ever offered of the existence of the check suggested by 
the foregoing questions, and Craigue has not testified in this record. 

Smith testifies that the August settlement hereinbefore referred to 
was made in his office, and that he was present when it was made. 

Montgomery swears that his understanding was that Smith was rep- 
resenting Craigue at the settlement, but admits that he (Montgomery) 
knew of Smith’s interest at the time. In fact, it appears that the deed 
conveying this interest was executed before Mr. montgomery as a 
notary public. 

Tt thus appears that at tie date this deed was acknowledged, Hatha- 
way knew it, Montgomery knew it, and Craigue knew it; yet Smith, 
who admits that he may have given a check in part payment for the | 
interest, that the “chances are even” that either he or Craigue sent the 
deed down for record, and that he participated in the settlement in 
August, which the above-named interested parties attended, and at 
- which the estimates of work and improvements on this claim were sub- 
mitted and paid for, “thinks it was pr obably in October, 1893, ” that he - 
first knew he had any interest in the claim. . | 

it is sig nificant, too, that the application for patent: was $ made on the © 
game day this deed was executed. . It is believed that the record shows. 
| that.Smith knew and that lis co-owners knew at the date of the appli- 
cation for patent that he was interested in the claim. This being true, 
! what is the effect of it? 

It is the duty of a deputy United. States eaineral: surveyor to report 
to the surveyor-general, among other things, the value of the work 
done and improvements made on a. mining claim, and this a forms 
. the basis of the surveyor- general’s certificate. _ 

In this case Smith’ s affidavit of expenditures upon ‘the Hull City 
- Placer is dated September 22, 1893, and. the surveyor- -general’s certifi- 

- cate issued September 26, 1893, ‘Smith: was disqualifled, by reason of 


_. his interest, to make a report in the matter. of expenditures on. this © 


-- claim, but it is not believed that this should operate to impeach the: 
- certificate of the surveyor-general. The integrity of this certificate 
does not depend upon the authority of Smith to make the report, but 
“depends upon the corr ectness of the fact stated in the report—to wit, 
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that the claimants had within the time provided by law made the. 


required expenditures and improvements.’ It was to determine this 

that the last hearing was ordered and it was there shown, as nas been J 

~ Seen, that the law had been complied with. a ra 
_The pending protests are hereby dismissed. 

f The law will not, however, permit the patenting of this claim to 
James I’. Smith. You are directed to correct the final certificate and 
entry in this case by striking therefrom the name of said Smith, and 
_ then to pass the entry to pateut. 

The matter of your recommendation that Smith’s commission. be 
revoked, will receive the further attention of the Department. 





BEE DEM NT ale PROCEEDINGS—REPORT or SPECIAL AGENT. 
FLOYD EY AL. %, MonTGoMERY ET AL. 


The result of proceedings denise a mineral entry, in which the parties thereto have 


‘\ 
Bi 


had full opportunity to present evidence in support of their claims according to. 


the recognized rules of procedure, should not be disturbed or t affected by the 
report of a sigeinl agent on the entry inyolved.- 


Secretar y Bliss to the Commissioner of the General Land Office, February 
3, 1898, 7 


The protestants, Floyd et ai., have filed a written application for an 


oral argument herein and have also requested that the Department — 


consider a report of an investigation of this mineral entry recently 
made by a special agent and said to be on file in your office. | 

- An oral argument can not be granted and neither can any report of 
a special agent be considered. This case was thoroughly examined in 


the Department and was given personal consideration by me, after 


--which a decision was rendered yesterday dismissing the protests of 


Floyd e¢ al., and directing that the entry be passed to-patent. In that 
decision it was held that the protestants were without interest in the 
Jand in controversy and that their repeated protests were vexatious to 
the extent that the mineral claimants were entitled to immediate and 
decisive action thereon. The charges made against this mineral entry 
by the. protestants have heretofore been the subject of inquiry and 
investigation at hearings in the local office, opeuly conducted, where 
both the protestants and the mineral claimants had full opportunity to 
preseut the evidence in support of their respective claims and to test 


the strength and character of opposing testimony by cross @xamina- 


tion, impeachment, and otherwise, according to recognized rules of 
procedure. It is believed that the result of these hearings should not 
be disturbed or affected by the report of a special agent. | 

You will notify the protestants of this ruling and you will earry aie 
decision rendered herein yesterday into effect without delay. 
_ Herewith is returned the application first above referred to. 
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BOUNDARY LINE BETWEEN THE cHocraw, CHEROKEE AND CREEK 
NATION. 

_ OPINION, © 
Natural boundaries should control in the settlement of the boundary lines between 


the Choctaw, Cherokee and Creek Nations, hence the boundary line of the 
Cherokee Nation should stop where it first meets the Canadian Tiyer in its south- 


ern course from the four mile post referred to in the treaty of May 23, 1836, and - 


~ from this point the : river will mark the boundary between the Creek and Choc- 
taw Nations. ! 


= Assistant A ttorines y- General Van Devanter to the Secretary of the Interior, 


February yo, 1898. es (Ff. W. C.) 


I am in receipt, tivodeh your reference, of a letter front CO. H, Fitch, | 
addressed to the Director of the Geological Survey, with request for 
opinion upon the question therein presented as to the true boundary 
line between the Choctaw, Cherokee and Creek Nations. 

In said letter it is stated that: 


The only information in my possession bearing upon this question is contained in 
a copy of the “‘ Boundaries and Area of the Southern Tract of Cherokee Lands” from 
“Senate Document No. 120, 25th Congress, 2nd Session, Vol. 2, page 952.” In this 
paper the boundary is defined and followed from the N.E. corner of the Creek 
Nation, south to the Verdigris river; along the Verdigris river to the Arkansas river; 
across the Arkansas river to a post on its south bank marked 38 mile post; from this 
point in a south-westerly direction 34 miles, 28.80 chains to a post marked 4 mile, 
and from this Jatter post due south four miles to a post located at the mouth of the 
North Fork of the Canadian river at its coufluence with the Canadian river; thence 
down the Canadian river, on its north bank, to its junction with the Arkansas river, 

Phe three posts above mentioned have been found and fully identified. No meander 
corners were found on the river-where such corners should have been established 
' had the line crossed the river as indicated in the diagram, nor could any post be 


~ found at the point where the 1st mile post should have been located. In fact there 


is no evidence to show that the line was ever run across the river. 

If the Canadian river, at this point, is the north boundary of the Choctaw Nation, . 
it will be seen that a north line from the initial monument as a boundary line for 
the Cherokees will precipitate a conflict. Again, if the north bank of the Canadian 
river, down stream from the iuitial monument, is the southern boundary of the 
Cherokee Nation, such north line from the same morument, as a boundary for the 
‘same nation, must be in error, as it is in conflict. with the boundary as defined by the 
river. No good reason is appareut for extending this boundary further sonth than 
to the point where it first intersects the river, just south of the 2ud mile corner, 

If the line is extended due south from this point to the initial monument, about 
three acres of land will accrue to the Cherokees adjoining and immediately north of 
said monnmént. ‘Should the river be taken as a boundary from the initial point, 
then the area of Cherokee lands will not begin until the point is reached where the - 
line intersects the river south of the 2ud mile post, — | | 
I may add that there is no evidence tending to show that any appreciable change. 
in the course of the river has occurred since the date of the original survey, and the 


elevations, as shown by contour lines in the immediate. vicinity of the riyer will 


eee the ap posst ty of any. material change. 
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In the treaty with the Choctaw Nation, proclaimed January 8, 1821 . 
(7 Stat., 211), the United States ceded to that nation the country 
- bounded as follows: | 


- Beginning on the, Arkansas river, where the lower boundary line of the Cherokee ~ 
strikes the same; thence tip the Arkansas to the Canadian Fork, and up the same.to 
its source; thence due south to the Red river, thence down Red river, three miles 
below the mouth of Little River, which empties into Red river on the north side; 
thence a direct line to the DeEnne: 


This clearly made the right bank of the Canadian river a: part of 
the northern boundary of the Choctaw country. 

Article 1 of the treaty with the Choctaw and Chickasaw Nations, . 
proclaimed March 4, 1886 eaten of Indian PERC Anes p.. at); is as 
follows: — , 


The following shall constitrite and remain the boundaries of the Choctaw and 
Chickasaw country, viz: Beginning ata point on the Arkansas river, one hundred 
paces east of old Fort Smith, where the western boundary line of the State of 
Arkansas crosses the said river, and running thence due south to Red river; thence — 
up Red river to the point where the meridian of one hundred degrees west longi- 
tude crosses the same; thenee north along said meridian to the main Canadian 
river; thence down said river to its junetion with the Arkansas river; thence down 
said river to the place of beginning. ee | 


This treaty established the right bank of the Can adian river a as part 
of the northern boundary of the Choctaw country, | 
. In the treaty with the Cherokee Nation, proclaimed May 23, 1836 
(Revision of Indian Treaties, p. 67), is found the following: 


Whereas by treaty of May 6, 1828, and the supplementary treaty thereto of Feb- 
Tuary 14, 1833, with the Cherokees west of the Mississippi, the United States guar- 
anteed and secured to be conveyed by patent, to the Cherokee Nation 2 Indians, 
the following tract of country: 

Beginning ; at a point on the old western farvicovial line of Arkansas Ter , being 
twenty-five miles north from the point where the territorial line crosses Avensis 
river; thence running from said north point south on the said territorial line, where 
- the said territorial line crosses the Verdigris river; thence down said Verdigris 
river to the Arkansas river; thenee down said Alcan to a point where a stone is 
placed opposite the east or lower bank of Grand river at its junetion with the 
Arkansas; thence running south forty-four degrees west one mile; thence in a 
straight line to a point four miles northerly, from the mouth of the north fork of the 
Canadian; thence along said four-mile line to the Canadian; thence down the Canadian 
to the Arkansas; thence down the Arkansas to that point on the Arkansas where the 
eastern Chéctaw boundary strikes said river, and running thence with the western 
line of Arkansas Territory, ete. | 

_In the treaty with the Creek Nation, sone May 28, 1856 (Revi- 
sion of the Indian Treaties, p. 105), the boundaries of their country, 
being the same as those set forth in the treaty of peoruely, 14, a) 
are described as follows: 

The followin g shall constitute and remain the boundar ies of the Creek ote Viz: 
beginning at the mouth of the north fork of the Canadian river, and running north- 


erly four miles; thence running a straight line so as to meet a line drawn from the. 
south bank of the Arkansas river, opposite to the east or lower bank of Grand river, 
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at its junction with the Ar kansas, and sien. TUnS & course south, for a ae degrees 
west, one mile, to a post placed. in the ground; thence along » said line to the Arkan- 
sas and np the same and the Verdigris river, to where. the old territorial line crosses 
_ it; thence along said line, north, to a point twenty-five miles from the Arkansas 
_ river, where the old territorial line crosses the same; thence rmnning west with the 
- sonthern line of the Cherokee country, to fhe: worthfork of the Canadian river, 
where the boundary of the cession to the Seminoles defined in the preceding article 
first strikes said Cherokee line; thence down said north fork, to where the eastern 
bomudary-line of the said cession to the Seminoles strikes the same; thence, with. 
that line, due south to the Canadian river, at the month of the Ock- hi- appo, or Pond 
creek; and thence down said’ Canadian river to the place of beginnin g. 


The difficulty in the matter of establishing these several boundaries — 
arises from an apparent misconception as to the actual location of the 
Canadian river immediately to the east of the point of the junction of | 

the North Fork with that river. As it now appears a line drawn north — 
_ tor four miles from the point-of junction will, inside of two miles, cross. 
_ the river twice, thus leaving two small bodies of land in the bends of - 
the river, one to the east and the other. to the west of that line. The — 
land to the west of that line is covered by the treaty made with the | 
Choctaws and it was clearly never the intention to include the same in 
the Creek country. . 

As before stated, the Gaisdian river was in tended to ahs the pang. 


between the Choctaw and the Creek and Cherokee countries, and the | 


natural boundary should control. | 
To the east of the four mile line before referred to, there remains 


about three acres on the left bank ue the Canadian river and clearly | 


within the Creek couutry. 

If the boundary line of the Cherokee ois was. Gontntied south. . 
ward for four miles, crossing the Canadian river twice, as: before stated, 
these three acres would seem to belon g to the Cherokee Nation, although 
~ separated.at some distance from the main body of their lands. | 

In this case it would seem that the natural boundary shall also con- 
trol and these three acres be held to belong to the Creek Nation. 
To carry into effect these views the boundary line of the. Cherokee 

Nation should stop where it first meets the Canadian river in its south- 
ern course from the four-mile post referred to in the tre eaty, and from — 
this point the river will mark the Doundlary between the Creek aud 
Choctaw Nations. : - 

Approved, February 8, 1898, 

— C.N, Buss, | 
Secretary. 
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PRACTICE—RECONSIDERALTION OF DEPARTMENTAL ACTION--NOTICE. 
MiIssouRI VALLEY LAND Co. v. FITCH. 


_ Prior to the reconsideration of final departmental action, due notice should be 
given all parties adversely affected thereby, and intervening claimants called 
upon-to show canse why their entries shold stan da 


eexeians Bliss to the Commissioner of the General Land Office, February 
(W.V.D.) — os | 8, 1898s = = * (1. W. C.) 


With your office letter of August B, 1897, was, feanamitted an appeal . 
: by the Missouri Valley Land Company successor to the Sioux City and 
Pacific Railroad Company, from the action of the local officers at 
O'Neil, Nebraska, in rejecting its list covering the W4 of Sec. 29, T. 
~—6«oDON,, R. 11 W. and NW3: See. 1, T. 21 N., BR. 10 W., for conflict wih | 
gerain claims of record allowed ander the denis of this Department 


in the case of the Sioux City and Pacific Railroad Company v. William. 


R. Fitch (216 L. and R., 184), in which it was-held that a school 
indemnity selection wade: prior to any statutory authority therefor but 
_ of record at the date of attachment of rights under the grant, under 
which this company claims, served to except. the tracts included in 
such invalid school selection. from the operation of the railroad grant. 


This decision has been specifically overruled as to said holding. See. — 


Union ‘Pacific Ry. Co, v. United States, 17 L. D., 43; also Sioux City 
and Pacific R. R. Co. v. Wiese, 21-L. D.,; 316. | o 3 
In view of these latter decisions you transmit the appeal without: 

action, and request instructions. 

The entries of record do not appear to have been patented so that 
this Department is not deprived of jurisdiction over the land, and as 
the previous adjudications, so far 4s the school indemnity selections 
, made at a time when there was no authority of law therefor are held to 
have been sufficient to defeat the attachment of rights under the rail- 
road grant, are, in the opinion of this Department, erroneous and should 
not be followed, you are directed to require the railroad company to 
serve its appeal from the rejection of its lists upon the claimants of 
record; and you will also call upon such persons, allowing them a rea- 
- sonable time, to be determined by your office, within which to show 
cause why their entries should not be canceled as to any extracts, cov- 
ered by their entries, not excepted from the grant for other reasons 
than the existence of the invalid state selection, and at the expiration of 
the time allowed, you will again submit the entire record with your recom- 
mendation thereon for the further consideration of this Department. 
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: TOW NSITE PATENTS_KNOWN LODE—JURISDICTION. 
GREGORY LODE CLAIM. 
The i issuance of townsite nuisat for land eee at the date of. the townsite entry 


to contain a valuable lode claim, ‘does not p: ass title to such claim, but leaves. it 
in the United States, Suede to tive jurisdiction of the land epetieny 


Seer Rie Bliss to the Ophea er of the General Land Office, Februar: y _ 


(W. V. D.) oe 8, 1898. 7 eee 0 B., Jt.) 


On September 18, 1890, your office; under authority of the decision of 
the Department in the case of the Pike’s Peak Lode claim (10 L.-D., 200), 
held for cancellation Central: City, Colorado, mineral | entry No. 1045, 
| made July 8, 1878, by Charles H. Briggs, J. Smith Briggs and Gears . 
_W. Briggs, for the Gregory lode claim, on the ground that the claim | 
was entirely within the limits of the townsite of Central City, for which 
patent issued July 10, 1876. , whereby the jurisdiction of the land depart- 
ment was terminated as to all land within such limits. The New Gregory 
Mining Company, as transferee of the entrymen named above, and pres- 
ent owner of the Gregory lode claim, thereupon appealed to the Depart- 

ment, contending that the claim was known to be valuable lode mining 
7 property, and held aud worked as such under local mining regulations 
and mining laws of the United States long prior to the townsite entry, 
and that therefore the land embraced therein did not pass under said | 
- patent, nor the jurisdiction of the Jand depar tment over the same thereby 
terminate. The papers in the case were forwarded to the reer : 
- by your office under date August 19,1896. _ 
Extended discussion of the issue ‘presented in uniane case is unneces- 
sary. The application for patent to the said claim was filed November 
11,1873. The disposition of the case by your office was long delayed 
By various causes not now deemed. of sufficient. importance to justify _ 
‘recitation here. The delay in for ‘wardin g the appeal to the Department ~— 
appears to have been due to inadvertence. No one is now objecting to | 
the issue of patent for said claim, nor has any objection to such issue 


appeared since the dismissal, August 13, 1875, of the adverse suit insti: 


tuted February 5, 1874, by the Camper Gold Mining Company, claimant 
of the Dead Broke iede claim, against. the Gregory lode claimants. 
_ The doctrine of the Pike’s Peak case, supra, relied upon by your 
office, waS overr aled by the decision in the South Star case (20 L..D., 
- 204), These cases were cases of conflicting lode and_ placer claims, the 
Jatter having been patented, but the law concerning the rights of. the 
lode and placer claimants, respectively, is very similar to the law rela- 
| tive to the rights of lode and. townsite claimants, respectively, under © 
like conditions. | 
In the recent case of Pacific Slope Lode ». Butte Townsite (25 LL. D., 
518), in which all the material facts were essentially similar, in avery. : 


*. 
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- respect, to those of the case at bar, the Department held (syllabus) 
that— 


- a townsite rie that in terms provide that ‘‘no title shall be hereby acquired 
_ toany mine... . orto any valid mining claim or possession held under existing 


Jaws. of Congress, ” does not divest the Department of jurisdiction to subsequently 


issue a patent for. a lode claim within the limits covered by said townsite patent, if: 
at the date of the townsite entry such lode.claim was known to exist. | | 
 . Cash entry No. 148, for the townsite of Central City, Colorado, which 
embraces within its limits the Gregory lode claim, was made May 16; 
1873.. This entry was merged i cash entry No, 211, made May 27, 1874, 
for the townsite of Central City, Colorado, which embraced additional 
-. ground, and for which patent issued July 10,1876. It is abundantly 
shown by testimony adduced at a hearing held February 6, 1889, pur- 
suant to direction of your office on its own motion, that the Gregory 
lode claim existed and was known to be valuable for its mineral con- 
tents as early as the year 1859, and that it-had been held and worked 
‘Since, continuously, under local mining regulations and | the mining 
laws of the United States, and had yielded during that time large 
quantities of gold. .At the said hearin g the mayor and city attorney, 
representing the municipal corporation of Central City, Colorado, filed 
a disclaimer of “all right, title and interest of, in and to the land 
embraced within the boundary lines of said Gregory lode claim, M. E. 
No. 1045, survey No. 254,”-and further declared therein that said 
- corpor ation “does not and will nov orient to the issuance oe a patent 
- therefor.” | 
Applying to these facts the ae as stated in the Gein of the | 
Department last above mentioned, the Department holds that no title 
to the Gregory lode claim, or any part thereof; passed by the patent 
for the Central City townsite, but the same remained in the United 
States, and subject to the jurisdiction of the land department thereof. 
The decision of your office is accordingly reversed, and you will pass | 
the Gregory lode claim to patent if the proofs are otherwise regular. 


MINING CLAIM—PUBLICATION OF NOTICE. 
_ INSTRUCTIONS.. 


In the selection of a newspaper for the publication of notice of a mineral application 

a reasonable discretion may be exercised by the register in determining what is 

@ newspaper, and which of several papers is the one published nearest: to the 
claim, having in view the purpose of the statute in requiring publication. 


Secretary Bliss to the Commissioner of the General Land Office, Tein | 
(W.V.D.) _ 3, 1898. | eet 


~ 


‘By letter of agut 29, 1397 , your office asked for instructions relative — 
to the publication of “ratios under the mining laws. 
12209—VoL 26-——-10 
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Section 2325 of the Revised Statutes provides that: 


- The register of the land office, upon the filing of such saplication ; plat, field. oie 
notices, and affidavits, shall publish a notice that such application has been made, — 
for the period of sixty days, in a newspaper to be by him designated as published 
nearest to such claim; and he shall also post such notice in his office for the same. 
_ period, | 
Paragraph 37 of the regulations ance: the mining oe as they 
existed at the time your office letter was written, provided that the 
register should in all cases designate the newspaper of general circula- 
tion that is published nearest the land, “geographically measured.” 
_ In the case of Bretell v. Swift (ow review), 17 L. D., 558, it was held 
| that in the selection of a newspaper for the publication of notice of 
—mnineral application the register, in the exercise of a proper discretion, 
may designate a paper that he regards best for the purpose of giving 
the greatest publicity to the notice, even though it may not be the 
- paper nearest to the land. | 

Your office letter calls attention to the apparent soa dict between 1 the: 
regulation and the decision above cited, and: further stated that: 

Prior to the regulation above cited, it was the practice of the office to alia the 
publication to be made in the newspaper nearest to the claim as ascertained. by the 
most usually travelled route. — 

Since your office letter was written the regulations under the mining 
laws have been revised, and the revised edition was approved Decem- 
ber 15, 1897, 25 L. D., 561. 7 

‘Number 59 of the new regulations provides that: 

The register shall publish the notice of application for patent in a paper of 
established character and general circulation, to be by him designees as being the 
newspaper published nearest the land. 

The words “geographically measured” contained in the old ee : 
tions have been omitted from the revised edition. an 
The statute clearly seems to indicate that the register is given some 
discretion in the selection of the newspaper. It may sometimes 
-happen, as in the case of Bretell v. Swift; that the newspaper nearest 

the land, geographically measured, is not the paper nearest to the land 
_ by the usually traveled route, and is not the paper best calculated to 
secure publicity of the notice in the neighborhood of the claim. The 
statute is not simply that the publication shall be in a newspaper 
‘published nearest to such claim,” but is that the publication shall be _ 
‘in a newspaper to be by him (the register) designated as published 
nearest.to such claim.” There are.three elements in this requirement: 
First, the publication shall bé in a newspaper; second, that newspaper _ 
shall be the one “published nearest to such claim;” and third, the 
register shall designate and determine what newspaper is “published 
nearest to such claim.” As applied to newspapers, printing is not 
the sole act of publication. To be published within the meaning of | 
_ this sistas a POM SRaDe must be circulated, that ma it. must. be dis- 
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- tributed as a means of disseminating. news. The performance of the 

-register’s duty, under the statute, requires the exercise by him of 
reasonable judgment and discretion, both in determining what is a 
newspaper and in. determining which of several papers is the one pub- - 
lished nearest to the claim. He should not act arbitrarily or indif- 
ferently in the matter, but should be guided by the purpose of the 
statute in requiring publication, which is the diffusion of information 
and notice respecting the application for patent in the vicinity of the 
claim and among those whose residence or presence in that locality 
bespeak their interest in the claim or their knowledge thereof.. In 
Condon et al. v. Mammoth: Mining Co. (on review, 15 L. a Fone in. 
discussing this statute, Secretary Noble said: = 


I am of the opinion that this means that the register. shall publish the notice of” 
_ such application in a paper to be by bim. designated as being the newspaper pub- 
lished nearest to such claim, not by actual measurement in a direct line between 
newspaper offices in the same town or city, but in the nearest town or eity in which 
‘a paper or papers of established character and general circulation is published. 
Unquestionably, under this. statute, when several newspapers are published in the 
same town or city, the register may designate whichever in his judgment will best 
_ subserve the public interest and which will give the widest notice to the public that 
- the entrymen are seéking title to a mine. J’rom these views it follows, that in this — 

matter the register has some discretion in the designation of the newspaper, as to its 
established character as a newspaper, its stability and general circulation and the 
like. Butitisa legal discretion and in ifs exercise his act is certainly subject to 
teview and control by your office and the Department, and where it is shown that 
he has abused such discretion, your office, a8-well as the Department, has the power 
to set aside his. action in order to avoid injustice. or unfair discrimination, or an 
ignoring of the provisions of the law and the rules and regulations of the Depart- 
ment. - 


In this conclusion I fully. concur. | 


——< 


REINSTATEMENT—NOTICE Or DECISION—ADVERSE CLAIM. 
MESSER ov. ST. PAUL, MINNEAPOLIS AND MANITOBA Ry. Co. 


On application for the reinstatement of an entry, the applieant should not be heard » 
to say that he did not receive. proper notice of the decision holding his entry for 
eancellation, where his failure to be heard on appeal is in no ney due to the. 
alleged insufficiency of such notice. : 
Reinstatement of a canceled entry will not be Taide: where neg eieenes on the icant of 
‘the applicant in the assertion of: his claim appears, and an adverse tight has 
intervened. 


‘Secretary Biss to the Commissioner of the General Land Office, February 
(W.V.D,) | _ 4, 1898. 2s (WwW. M. W.) 


By your..office decision of. July 12, 1889, the timber cena entry of 
| Edward P. Messer. for the NW. + of See. LO, Es 123. N., R. 45, Minne- 
. Sota, was held for cancellation’for conflict with the claim of the St. — 
_ Paul, Minneapolis and Manitoba Railway Company, main line, subject 
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to appeal to the Department, or to aright, sathit disty days from receipt 
of pote, to apply for a hearing to enable him to show that the railway — 
company’s selection of the tract was improperly allowed. There being 
‘no appeal-and ‘no application for a hearing, your office letter of March 
10,1892, declared the decision of J ae 12, ae"; to be final and. Messer’s 
ee canceled: 
- February 3, 1396, souieel for cone filed in. your office a ‘motion to 
reinstate anid. entry and re- -open the case, upon the following grounds: 
1. That said case was ‘closed without ‘any proper service of notice on said Messer 
of the decision of July 12, 1889, and that he has had no DPporbenrby: for either pioxing | 


for review thereof or appealing therefrom, intelligently. 
2,’ That he has good and meritorious grounds for complaining of said decision, 


By your office decision of April. 18, 1896, this motion was eee 
and Messer. appeals. He filed his affidavit | in support. of the motion, 


stating, in substance, that he received a notice from the local land office, 


at Marshall, Minnesota, purporting to be a decision. by the local officers 
holding his entry for cancellation and then Saying: | 

~ That said notice contained no statement with reference to ihe. Commissioner of the . 
‘General Land Office having decided the-case, and no mention of the Commissioner is © 
contained therein; that the letter containin @ said decision did not enclose a copy of 


_ the Commisgsioner’s decision, as required, and affiant was never served with a copy 
of said Commissioner’ g. decison. ; 


The original letter thus referred to is Gtinched to the affidavit asan 
exhibit, is dated July 16, 1889, at. Marshall, Minnesota, and is directed — 
to Messer. It recites ihe allowance of Messer’s timber culture entry of 
the land in question by the register and receiver, at Benson, Minnesota, | 


June 21, 1886, when the records of the local office showed that the tract | 


had been selected by the St. Paul, Minneapolis and Manitoba Railway _ 
_ Company October 16, 1883, states ‘that the land is within the twenty- — 
mile indemnity mits of the above railroad, and. holds that the railway 
company’s selection shown upon the official records was a bar to the 
admission of any other class of entry, and that instead of admitting 
_ Messer’s entry the local officers should have permitted him to contest 
the company’s claim, by hearing, if so desired. Messer’s entry is then 
held for cancellation subject to his right to appeal to the Secretary of 
the Interior, or to apply for a hearing to enable him to show that the 
. railway selection was improperly or illegally admitted, and it is stated 
that—“‘A failure to apply for a hearing or file an appeal within the 
usual time (60 days) will be deen ee a waiver to further claim to ‘the 
land.’ | 
The affidavit states dine within the time aiinaed for an appeal 
Messer— . 


Employed T. M. Grant, Baqi; a "etary. pablie, $6 oe Pee said eh 


'. sion. and forward the said appeal to the Interior Department at Washington, D.C, | 


~ That the said Grant Was. employed to make and transmit the appeal.aforesaid, and - 
for no other purpose, and the said Grant was not at that time or any subsequent 
time the segre of this affiant i in this TDR NEE: never entered his appearance as such 
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i in the case, and was not authorized to act for affiant in any way beyond preparin g 


| of the appeal. papers, which appeal was signed by this affiant, to the best of his ~ 


information and belief. That affiant never received any notice from the Commis-. 
sioner of the General Land Office of the insufficiency of his said appeal to the Sec: 
retary, and that if said T. M. Grant received such notice, it was not as the attorney 
of this affiant in the case, and that any action (if any) of said Grant.in forwarding 
the appeal to the Hon. 8. G. Comstock was without the knowledge or authority of 
affiant. That affiant never employed the said Hon. 8. G. Comstock as his attorney 
in the case, and that said Comstock has not, with the knowledge or consent of 
affiant, entered any appearance for affiantin said case; that he has not been informed 
by said-Comstock of any action-by the Commissioner with reference to said appeal, 
and is therefore not bound by any notice to the said Comstock of the Pou 
of the appeal. . 

That on or-about the 19th day of June, 1894, affiant was notified by Hayden 
French, clerk of the district court of said county of the action of the Commissioner 
of the Gensial Land Office cancelling said entry under date of March 1 (10), 1892, » 
and that. said notice was the first information affiant had of the insufficiency of said 
appeal; that notice given to said T. M. Grant or Hon. S. G. Comstock was not con- 
structively notice to affiant, and. that he should not be bound thereby. * * *- | 
That. the information given. affiant by Hayden French; as aforesaid, was obtained | 
trom a letter from the land office at Marsball, Minnesota, the same being hereto 
attached, marked se and made a part of this affidavit. ; 


This exhibit has endorsed upon it: “April 15, 1892, notified claimant 
at Bigstone, Minn., and 8. G. Comstock, at. Moorhead, 3  Minn., of the — 
cancellation.” 

It appears from your office accion of acest 18, 1396, that on Sep- 
tember 10, 1889,. Messer forwarded an appeal from your office decision 
of July 12, 1889, which was returned to him at Ortonville, December 
10, 1889, in care of T. M. Grant, for service upon the opposite party 
‘acoording to the Rules of Practice. 

December 17, 1889, Mr. Comstock returned. to your office Messer’s 
appeal, without’ service, and December 19, 1859, said appeal was . 
returned by your office to Mr. Conistock, with full explanation of 
Messer’s ¢ase,-and with the further information that the time within. 
which Messer’s appeal could be perfected under the Rules of "Practice 
would expire December 29, 1889. : 
From Messer’s affidavit it clearly appears that he received: notice s of 
your office decision holding his entry for cancellation. The notice so 
received was from the local office, stated that .bis. entry had been held 
for cancellation, gave the reason therefor, and informed him of his right 
to appeal to the Secretary or to contest the railroad company’s selection. 
- The notice was informal, and did uot literally comply with the rule 
requiring a copy of a decision to be served upon the party against 
whom it is rendered; but it gave the requisite information and Messer 
evidently under ae it, and acted upon it by causing an appeal from 
your office decision to be prepared and forwarded. His appeal was not 
questioned on account of any defect therein, but was returned for the 

reason that it was not served upon the opposite party. In view of -his 

action, it is now too late for him to say that the notice of your office 
| decision was so defective that he could not intelligently appeal. He | 
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‘swears that he ‘‘never received any notice from the Commissiouer of — 
_ the General Land Office of the insufficiency of -his appeal to the Secre- 
tary.” This may be true, for there was no sug geestion that his appeal 
was insufficient. He does uot deny the fact that he was apprised of 
the ecceecnente of. your office letter that he serve his appeal upon the 
opposite party. 7 
If it were conceded that seaser S first intimation that his appeal had 

been returned for service was when le received notice of the action of 
your office of March-10, 1892, his showing would still be insufficient to 
justify the re-opening of the ae Your office letter of that date recites 
the action of your office in the case from its inception.. He received a 
copy of it about June 19, 1894, and was then fully informed of all the 
Steps taken i in the case, including the return of his appeal and the pur- 
pose for which it was returned. He took no steps to have the decision 
canceling his entry reviewed or to have the origin al case re- opened, but, 
knowing his entry was canceled, allowed the matter to rest from Jnne 
19, 1894, to February, 1896, when this application was made, In June, 
: 1894, he knew that his appeal. had been returned, the reasons therefor, © 

and. that his’ Canty: ee been canceled, as well as he cide in Tebruary, 
| 1896. | wee | 

Aun informal inquiry at your afice elicits the inforination. that the e 
land involved herein is covered by the homestead entry of Edward oO. 


Jellison, made February 17, 1896, and this is a cireamstance to be con- 


‘sidered in determining the justice and prODHenY of allowing Messer’s | 
application to re-open the case. | 
| His application is accordingly denicd. 


SOLDIERS’ HOMESTEAD—PERIOD OF RESIDENCE. 
PETER BortTLeA. 


In the computatiou of the time that may be deducted, under section 2805 R. S., 
from the period of residence required of a homesteader, it is only the time 
actually served that can be credited to the entryman, ale he was discharged 
for wounds received or disability incurred in 1 the line of ae 


ere y Biise to the Oiaindsetoite of the General Land ay, peur uany 
(WeVey. a: Gi * ~ See. Ge * 7 (P. J. 0.) 


‘The record has been. examined in the appeal of Peter Boitle from | 
your office decision declining to accept his fival proof made on his 
homestead entry of the W.4 NW.4 Sec. 8, and H.4 NE.4 Sec. 7, Tp. 11 
S., R. 2 W., S. B. M., Los adele. California, land district, for the 
ren oh that his rene on the land, together with his service in the 
United States N avy, made a vou of only thr ee years, one month and 
twelve days. ng a 7 
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Your office directed that when the entryman | 
can show such additional residence, which, together with his residence and naval 
service will make the full period of five years, he will be allowed to submit supple- 
mental proof without readvertisement, showing such additioual residence. 

The claimant insists that he should have credit for service from June 
22, 1863 to July, 1867. It appears that his first enlistment covered the 
period from June 22, 1863 to July 12, 1864; that he re-enlisted July 18, 

1864 for three years, but was discharged July 4, 1865. It does ee 
appear that his final discharge was on account of iwounds received, or 
disability. | : 

Section 2305, Revised Statutes, provides that the time the homestead 

settler has served in the Army or Navy shall be deducted from the time 
‘required to perfect title, | 3 

or if discharged on account of wounds received or disab ility incurred in tt line of 
duty, then the term of enlistment shall. be deducted from the time heretofore required a 
to perfect title, without-reference to the length of time he may ‘have served. a 

‘It is true that the register of the local office by a letter written May | 
| 27, 1895, to the Bae for Bor ue informed hin that Bortle would be | 
entitled to . a 
credit for the full term of saitatineut mnathion he is discharged before he ser ves s his 
full term, because of the close of the war, 

This information was evidently relied on by the ¢n itryman, and erone 
bly under this view of the law the local officers approved. the final 
proof. But-by the terms of the statute quoted the allowance of the - 
entry was clearly erroneous. It is only the time actually served that 
can be credited to the applicant unless he was discharged for wounds 
received or disability incurred in the line of duty. | 

Your office judgment is therefore affirmed. 


CONTEST—SUF FICIENCY OF CHARGE—TIMBER LAND. | 
| HARPER 2. BIENE, 


‘To determine the sufficiency of an affidavit of contest ag the basis for a heariug it 
is necessary to consider whether or not, if any one or more of the charges taken 
singly, or all the charges taken together as a ee are established, the entry. 
must be canceled. 

A homestead entry made for the purpose of securing the timber on the land covered 
DEED Y aud not for the purpose of obtaining a home, niust be canceled. 


Secretary Bliss to the Commissioner of the General Land Office, February 
(W.V.D.) | 4, 1898. | (W. A. BE.) 


On March 8, 1895, Tormod T. Eiene made homestead entry for the 
SW 4 of Sec. 15, T. 21 N., R. 9 W., Olympia, Washington, land district, . 
and on July 5 1895, after due aticg, he submitted final proof heture 
: H. M. Sutton, U.S. cireuit court commissioner at eon ep ano) oe - 
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county, Washington. It was alleged in this pros? that he had estab- 
lished residence on the land in May, 1890; that he has since resided 
there except for short absences, but that hig family, consisting of wife 
and one child, has never resided there owing to ill health and bad con- 
dition of the road and rough weather; that his improvements consist 
of a house fourteen by sixteen, a barn, three acres under cultivation, 
three acres slashed, an orchard, some fencing, and a road, all valued 
at $750, and that he has raised crops two seasons on one and one half 
acres. This. proof ~was Ee PEEelen and final certificate issued July 8, 
1895. 

On N ovember 6, 1895, Jennie - RB. Harper filed in the local oftice al 

affidavit of contest ist said entry, alleging that the improvements 
upon which the final certificate was based consist of the remains of a 
‘small house twelve by fourteen feet and a small shed twelve by twelve 
feet, both burned, and an acre of ground underbrushed, with green 
timber standing thereon; that the value of said improvements would ‘ 
not exceed one hundr ed dolints: that both the residence and improve- 
ments of the homestead elevaail are the merest pretense; that said 
tract is heavily covered with merchantable timber and is chiefly 
valuable therefor ; : at that the same is ee unfit for mee al 
purposes. 
This affidavit was transinitted to your office with favorable revom- 
-mendation by the local officers, but by letter of May 21, 1896, your 
office declined to order a hearing thereon, whereupon Miss: saa 7 
appealed to the Department. 

To determine the sufficiency of an affidavit of contest as the basis 


fora hearing it is necessary to ask whether or not, if any one or more 
of the charges taken singly, or all the charges taken together as ao 


whole, are established, the entry must be canceled. _ 

Reading the allegations contained in this affidavit of contest together 
as a whole, it seems clear that if they are established, this entr ry. must be 
canceled as fraudulent. _ 

In the case of Wright ». Larson, 7 lL. D. 555, it was eld shat while 
lands chiefly valuable for timber. and stone, and unfit for ordinary agri- 
cultural purposes, are not excluded from settlement by the act of June 
3, 1878, yet settlement on such lands should be carefully scrutinized as 
the exception in said act is. in favor of the “Done ae settler.” See also | 
Porter v. Throop, 6 L. D. 691. 8 

If the charges contained in this affidavit are » true, the conclusion 
would be that Eiene made this entry not for the pur pose of obtaining: 
a home for himself and family, but for the put oe of ovens the. 
_ timber on the land. - 7 
- -Your office econ is accordingly. reversed, id you will direct the 

local officers to appoint a day for hearing and notify the parties thereof. 
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RAILROAD GRANT—INDEMNITY—-SETTLEMENT RIGHT. 
Nor?THERN PACIFIC R; R. (Co. Ve. KIRKPATRICE, | 


Within the indemnity limite of the grant to the Northern Pacific the company has 
no Claim, prior to selection, that. will defeat. the acquisition of a settlement 
Tight. , 


Seer etary Bliss to the Commissioner of the Reneran Land Office, February 
(W. V. D.) oo 4, 1898. hk. (J. L, Me.) 


The Northern Bana Railroad Company has eaueeina from the de- 
cision of your office, dated July 10, 1896, rejecting the indemnity selec- 
tion of said company to the NE. $ of. Sec. ll, T. 14 N., BR. 43 E., Walla ~ 
Walla land district, Washington, and. allowing the application of 
William W. Kirkpatrick to make homestead entry of the same. 

The land described is within the limits of the withdrawal upon the 
line of amended general route of said road, the map showing which 

was filed February 21,1872. Upon definite location of the road the 
- tract fell within its indemnity limits, on account of which: an order of. 
- withdrawal was issued by your office December 2, 1880, Said with- 
drawals, however, had no effect upon the status of the land, inasmuch | 
as they were unauthorized by law (Guilford Miller, 7 L. D., 100). | 

Qn November 13, 1883, William W. Kirkpatrick applied . to make 
homestead entry of the tract, in his application alleging settlement 
thereon “in the spring of 1879.” ‘Your offiee, on March 28, 1894, noti-— 
fied the railroad company that it would be allowed ninety days within 
which to file affidavit showing. that. Kirkpatrick did not make settle- 
ment on’said land as he had alleged. Within the time prescribed the 
— Gompany filed an affidavit; but as it failed to set forth facets tending to_ 

_ show that Kirkpatrick had not made settlement on the land as alleged . 
in his application, your office refused to allow a hearing. 

Within the indemnity limits of the Northern Pacific Railroad Com- 
pany’s grant, the company has no claim, prior to selection, that will 
defeat the acquisition. of a settlement right. (Northern Pac. R. R. Co. 2. 

Jackson, 20 L. D., 288; same 2. Lillethun, 21 L. D. , 487.) 

Kinkpattiok having “allewea settlement iu the spring of 1879, which 
allegation the company does not deny, his right acquired by virtas of 
such settlement is not defeated by the company’s Subsequent pape | 
(on March 20, 1884). 

The: decision of your office holdin g said indemnity selection for can- 
cellation is therefore her ony: affirmed. | 


FLOYD ET AL. V. MONTGOMERY ET AL. 


Motion for review of department decision of February 2, (1898, 26 
L. D., 122, denied by cette Se Hebr a 5, 1898. 
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| RIGHT OF WAY PROCEEDING. ee tere yy RECEIVER- 
THE GILA BEND RESERVOIR AND IRRIGATION Company. 


The maps and papers pertaining to right of way aionccuines may be delivered to. 
the receiver of an irrigation company, for purposes of amendment, ou dne show- 
ing that he is acting under judicial authority. | 


- Secretary Bliss to the Connenoner of the General. Land Office, February 
ON MeDae- —o 7, 1898. Se “an, : (H.G.) 


On December 16, 1895, your office was directed by this Department 
_ to certify all proceedings in the above entitled matter for departmental 
review, and this, order was complied with by your letter of April 8, 
1896, enclosing all the papers in the case, including proof of service, of 
the depar tmental order upon the parties interested. — | 

It appears from the record that the Gila Bend Reservoir and ae 
tion Company tiled its application and accompanying maps and papers 
for the right of way for an irrigating canal, under sections 18 to 21, both - 
inelusive, of the act of March 3, 1891 (26 Stat: , 1095), in March, ‘1891, 
but: these maps were found defective: by your office, aud were returned 
for correction. The articles of Incorporation were accepted by the 
Secretary of the Interior, July: ee 1891, and. are now on 1 file in. your 
office. | 
_ The map was. ; thereafter refiled sever al times and retur ea ee correc: 
tion, and, finally, upon March 27, 1894, the map, field notes and other 
papers were returned for. correction to the local office, at Tucson, Ari- 
zone, with instructions to forward.a copy of your office letter, sili the 
enclosed map and papers, to the proper officer of the compally. 

‘The local office, prior thereto, had been notified by the secretary of 
| the Peoria Canal (enna that his company had purchased and had 
_ a conveyance of the canal, dam and all proper ty-of the Gila Bend Res- 
 ervoir and Irrigation Company, but on April 19, 1894, the secretary of 
the latter company made formal demand, Th | writing, for the map and . 
papers. | 
. In response to a letter of inquiry Gon the register of the local office, 
on April 22, 1894, Janes MeMillan, as receiver of the Gila Bend Reser- 
voir and Irrigation Compaity, the ‘Arizona Constr uction Company, and 
the Peoria Canal Company, asked that the map be delivered to him. 

- On April 23, 1894, the said register adVised the receiver that, in 
_ face of the jemand and protest of the: Gila Bend Company, the maps 
would be held until the question of ownership thereto was settled, but 
stating, however, that if the judge of the district court of Arizona, 
7 appointing the receiver, would order that the map be deliv ered to the 


receiver and not to the officers of the Gila Bend Company, such order —— | 


would be obeyed. Tt appears that the judge declined to make this order, 
for the reason that he had no jurisdiction or control of the papers 1 in ; 
ne custody of the land office. 
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The request of the Gila Bend Company for the papers was denied © 
by the register, and the adverse claimants were notified of their Tight 
to apply for a hearing within thirty days. fe a, 
’ From this decision the Gila Bend. Company nantes its capa 
was filed within time, but was not served upon the adverse parties,and 
its attorney insists that lo service thereof was necessary. Your office, 
in reviewing the matter, on June 12, 1895, held that such service of the 
notice of appeal was necessary, and under Rule 48 of Practice dis- 
missed the appeal, recognizing the. decision of the register as final. 

— Considering the proceeding tipon its merits, your office held that the 
receiver of the Gila Bend -and the other company was entitled to the 
papers tor the purpose of making the required corrections. 

The matter is before the Departtient: TApon the record of the pr oeeed- 
ings transinitted by your office... | | 

itis contended that the register alone na no xuahority to decide the | 


a matter and. erred. im his: decision, and that as different suits and pro- 
ceedings are pending. in the courts of Arizona and inthe supreme court... 


_ of the United States, contesting the validity of the appointment of a 
receiver, the status ir quo should be preserved, at least, and that pend-. 


ing such litigation no ruling should be. made by the Department that 


- would tend to POIrNe or prejadice the ile oo any, of the pasties 
litigant. : ; | 
It is immaterial that the ander appointing a recei\: er May ts besn = 
improper or erroneous. No one val interfere with the possession of 
such an officer of. the court op. the ground that the order appointing: 
~ him ought not to have: been made, it is enough that the order of the” 
court is a subsisting order. 20 Am. and Eng. Iineye. Law, 136, 142, 
_ and cases cited. The order of the court appointin; g the receiver, a-cer- 
tified copy of which accompanies the papers, is broad enough to- author: 
ize him to demand the papers, in order to perfect the title to the right 
of way of the Gila Bend Company. He is appointed as.the custodian 
of the court of all and. singulav the property, franchises, rights and 
choses in action of the property of such corporation, including such 
rights therein as may be determined to vest in the other corporations 
aud the individual parties to the suit. He is given by tle order the 
usual powers of receivers,.and is dirécted to repair, rebuild and protect 
the dam on the property against loss. or damage by flood, and to save 
the same and all of the property from loss, and it is dlirevted that the 
possession of the-property be surrendered to him. He is admitted to . 
be in possession of the property, which is the possession of the court 
appoimting him, It would seem that he has clearly the right to pre- 
serve, protect and use the property, and to prevent its waste or destruc- — 
tion, not only by making necessary repairs, but also to preserve its: 
franchise, and to secure its right of way, an important franchise, by 
taking all required steps to perfect its application therefor. In all 
things he is under the direction and control of a court having assumed 
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| jurisdiction and control of the. property in order to preserve the rieiis | 
of all of the parties litigant thereto, and it can not be considered that 
his possession is adverse to the rights of any party to. the suit, wherein 
he was appointed. Occupying such a fiduciary relation as he does 
toward the Gila Bend Reservoir and Irrigation Company and the other 
litigants, whatever action he may take in the premises must be con- — 
sidered as a matter enjoined upon him by the court under whose direc- 
tion and control he acts, and for the best interests of all of ae Parle 
_ litigant according to their respective rights. 

The decision in the local office was, by the register | alone, and abiee 
tion is taken to its validity on that ground. This does. not preclude 
the Department or the General Land Office from deciding the proceed- 
ing on its merits. Knight v. Deaver, 20 L. D., 387. _ | 
The decision of your office is affirmed, and the papers applied for will 

be surrendered by the local office to: the receiver of the Gila Bend 
Reservoir and Irrigation Company, upon his: demand therefor, in case 
he furnishes satisfactory proof that he is. acting in ‘that capacity.. 


RYAN v. BAKER. 


Motion for review of departmental decision of November 238, 1897, © 
25 Li. D., 399, denied by Secretary Bliss, February 7,1898. 


Heirs or NicHoLas RODRIGUEZ. 


Motion for review of departmental decision of December 11, 1897, 
25 L, D., 491, denied by Secretary Bliss, February 7, 1898. 


RAILROAD GRANT—_WITHDRAWAL—SETTLEMEN T RIGHT. 
Iowa RAILROAD LAND Co. v. BEATLEY. 


Prior to the filing of the maps eater the nee location of the modified line of 
road, under the act of June 2 , 1864, there was no authority for the withdrawal 


of the even sections W ithin ii six mile limits of the original grant, and such 7 


withdrawal, when made, was not operative upon lands included within home- : 
- stead entries.. . 


_ Lands thus excepted from fie withdrawal: nade in aid of the act of 1864, are not 


- gubject to selection therennder, if at the date of such selection a qnalified b home-. 
steader is residing thereon. : ce = ; 


Secretary Bliss to the Commi isstoner of the General ae Office, Febr wary 
(WAV. DD) 8, 1898, —s nn (C. 5. W.) 


The Jowa Raion: ak Company, successor ra the Cedar Rapids 7 


and Missouri River Railroad Company, has appealed from your office — . 
‘decision of March 24, 1896, holdin 1g for cancellation its selection cover- 
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ing the N.4 of the NW. 4 and the Nw: 4 of the NE. 1.0f sa 2, T. 84 N., 
R. 44 W., Des Moines land district, Iowa: 

Said tract is within the six-mile limits adjusted to the line of iveation 
under the act of May 15,1856 (11 Stat., 9), and was selected under the 
_ provisions of the act of June 2, 1864 (13 Stat., 95), on August 23, 1884. 

The act of June 2, 1864, supra, authorized the modification of the 
unconstructed portion of this road, and further provided that when the 
map of definite location of the modified line-and connecting branch 
therein provided for shall be filed in the General Land Office * the Sec- 
retary of the Interior shall reserve and cause to be certified and surveyed 
to said company from time to time, as the work progresses on the main 
line,” ete., etc. As held in the case of Railroad Company v. Herring 
et al. (110 U.S., 27), the map of location contemplat ed by the at of . 
1864 was not filed until December 7, 1867. | | 

In the opinion of your office it is stated that 
these lands and other lands were withdrawn from market Garis 16, 1864, ind were 
restored to homestead and pre-emption. entry August 25, 1864. The lands were again 
withdrawn June 7, 1865; and again restored November 1, 1867. Once more withdrawn — 
June 12,1875, ... . and they were finally restored May 22, 1891. St. Paul and Sioux. 
ad R. BR. Co, et al, (12 L. D., 541), 


One Seth Smith made homestead entry covering this tract September’ 
23, 1867, which entry was canceled upon relinquishment December 21, 
1870, William H. Otto made homestead entry covering this land Sep- 
tember 1, 1871, which entry was canceled for abandonment J uly 15, 
1884, J oi Beatley made, homestead entry coveriug this tract Aaeas: 
80, 1890, alleging settlement April 3, 1882, which entry is still of record. 
| By your office letter “IF” of January 27, 1894, a hearing was ordered > 
to determine the status of this tract at the date-of the company’s selec- 
tion. Upon the testimony adduced the register and recervery« on Decem: 
ber 8, 1894, rendered a joint decision as follows: | 


1st. John Beatley, deceased, established his residence upon the tract of land in 
controversy April 3, 1882, and with his family (until his death in 1891) continued to 
reside upon and cultivate the-same, and since his death his widow, Senea Beatley, 
and family have resided upon and cultivated the land. That the improvements 
thereon are worth about $1,000. | 

2nd. That on August 30, 1890, John Beatley’ s IL. E. No. 1086, was allowed and 
became of record. 

ord. The Cedar Rapids & Missouri River Railroad Co., on the 28th day of July, 
1884, filed with the register and receiver their selection: of this tract, with other 
lands, 

4th. That prior to November 18, 1887, Herdschel Van Shaak applied to enter as a 
timber culture claim the tract in controversy. 

We are of opinion that the selection of the C. R. & M. RR. R. Co., should be 
canceled for the reason that it was made at a time when the iuiprovements and set- | 
tlement of John Beatley were so notorious as to confer no rights upon said company. 

We are.of the opinion that the attempted entry of Herdschel Van Shaak conferred 
no right.as against the settlement and aptovenee of J ohn OBEY, and that the 
same should be rejected. 

We are of the opinion that H, E. Nc 0. 1086 3 is ad should be held in full force and. 
effect. 

Thirty days from receipt ¢ of notice is allowed for a oe 
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From this action the company. appealed. and on Marek 24, 1896, you 
| sustained the action of the local officers. and held for eucelae ci the — 
- company’s selection, from which action the company has appealed to 

this Department. Tn its: eppenl the pone oe of error are 
made: i : | 


(1) In failing to hold that ine act of zi une 2, 1864. (18 Stat., 95); ae of the 
act of May 15, 1856 (11 Stat., 9), under which appellant claims, created a legislative 
_ withdrawal of the land in. question upon the definite location of appellant’s modified 
line of route, and that by reason of such. legislative , withdr awal the NW. } of the — 
NE. 4 of said section, being then free from any kind of claim or entry, became — 
reserved from settlement and entry, aud hence was a bar to the subsequent. home- 


- stead entry of William H. Otto and the claim of John u Beatley, deceased husband of - | 


said Senea Beatley. 

-. (2) In failing to hold fit upon the eaiieellation of eset entry 404, made | 
: September 23, 1867, by Seth Smith on December 21, 1870, the land included therein, | 
to wit, the N. $ of the NW. 4, Sec. 2, aforesaid, became by reason of such legislative 
withdrawal reserved from appropriation under the settlement laws, peuding the 
exercise of the right of selection by appellant or its vendor, the Cedar Panes and 
Missouri River Railroad Company. . : 7 


_ As thus presented the case is in all important paruoulace similar to 
that of the Iowa Railroad Land Co. v. Ertel (10 L. D., , 176), in which 
it was held that under the act of June 2, 1864, supra, the right of the 
company to even sections within the six- mild limits of the grant of May 
15, 1856, does not attach until selection and that the right of selection 
can not be exercised until after the definite location of the modified 
line. Jt was further held in said opinion: 

Until this entire: line was established and the map showing such definite location 
was filed in the General Land Office, there was no authority in the Secretary to 
withdraw these lands because the direction in the act—that when the line is estab- 
lished and. definitely located the Secretary shall. reserve the lands—is an implied 
prohibition against the power to withdraw or reserve them before that time, and 
-the withdrawal of the Secretary, when properly made, can not operate upon land to. 
which a homestead right bad attached but such lands were expressly excluded there- 
from by the terms of the act. 

At the time of the filing of the map showing the ‘location of the 
modified line as well as the date of the executive withdrawal which 
followed the filing of said map, the lands in question were embraced 
in homestead entries of record. | 

It must be held, therefore, that the tract in question was never 
reserved on account of this grant, at least not prior to the filing of the 
company’s selection list, August 23, 1834. 

‘The record made at the hearing ordered: by your office clearly shows 
that long prior to the filing of said list John’ Beatley, together with his 
_. family, had begun a residence npon the land, which has since been | 
| continued and the land improved to great. value.. | ; 

It is clear, under the decisions of the courts, that no title. “passes to | 
indemnity lands until the approval of the ‘company’s list of selections 
by the Secretary of the Interior, and in view of the showing made in © 
this case your office decision is affirmed and you are directed to cancel 
| the company’s selection of. the tract 3 in question: | ss 
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It appears from the record. transmitted that Senea Beatley, widow 
of John Beatley, deceased, has made proof upon the entry made Au gust - 
30, 1890, and that final certificate issued May 5, 1896. 

“Tf said proof, upon examination, is found: regular and satisfactory, 
patent will t issue upon the entry. | 


— 


"APPLICATION TO ENTER—INTERVENING ADVERSE CLAIM, 
McCornack ». VIOLET (ON REVIEW). 


An applicati on to enter embracing in part land covered by the prior entry of another, 
while pending, serves to proton the rights of the applicant as to the land open 
to entry. | 


Secretary Bliss to the Comaceeries of the General er Office, alvin y 
(W.V.D.) ~ _ 8, 1898. oe 8 gC oTeG.) : 


‘This case involves lot 10 of Sec. 3, 1. W N., R.3 Ww. containing 16.24 — 
acres, in Oklahoma land district, Ollatioma, 

On December 4, 1895, (21 L. 1)., 451- there entitled McCormack Vv. 
Violet), this Department rendered : decision in the case, affirming your 
office decision of July 31, 1894, rejecting James M. McCornack’s appli- 
cation to make homestead entry of lots 6, 7, 8,9 and 10 of section 3 
aforesaid, for contlict with Oscar H. Violet’s homestead entry No. 6695 
of said lot 10. The said decision contains the following paragraph: 

The time prescribed by law for the exercise of McCormack’s preference right has 
expired, Nevertheless, if there be no intervening adverse right under the rule pre- 
scribed in Allen v. Price (15 L. D., 424), and in cireular of March 30, 1893 (16 L. D., 
- 334); or otherwise, your office will permit McCormack to make entry of lots 6, 7, 8 
and 9, of section 3, T. 11 N., RB. 3 W., within thirty days after service of notice of 
this decision, if he elect to a6 80, 

On February 1, 1897, your office fancied to this snesneensel 
McecCornack’s Setition for reconsideration and modification of the fol- 
lowing sentence contained in said departmental decision, to wit, “The | 


' time prescribed by law for the exercise of McCormack’s preference right 


has expired.” This petition was filed because your office, on November. 
28, 1896, in a decision rendered in the case of Thomas J. Bailey v. James | 
M. McCornack (a copy of which was tiled with the petition), construed 
. the words quoted above to be an authoritative departmental decision 
adverse to the exercise by McCornack of the preference right to enter 
lots 6, 7, 8 and 9, which he claims as successful contestant in the case 
of Eichelberger v. Calhoun, McCornack, Bailey and Violet, finally 
decided by this Department on July 12, 1894 (291 L. and R., 62). The 
petition in effect asks for the eon crruclion or explanation of the true 
intent and meaning of the decision complained of. | 

The case of Bailey v. McCornack aforesaid is now pending before fie . 
. Depar tment on appeal by. McCornack, which presents for adjudication 
_ the same questions as are presented by the petition aforesaid. The 
appeal and petition will therefore be considered together. | | 
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~The facts in this case are as follows: On April 23, 1889, Calvin A. : 


Calhoun made homestead entry for lots 6,7,8 and 9, of the NW.+# of — = 


Sec. 3 aforesaid, lying contiguous to each other. on one side of the Nor th. 
Canadian es and lot 10of the same quarter-section on: the opposite | 
side of said river. At that time the North Canadian was a meandered 
stream and was so delineated on the official township plat; hence the | 
subdivision of the said quarter-section into lots. May 21, 1889, one 
Theodore W. Hiclielberger filed affidavit of contest against Calhoun’s 
entry,and May 27th following, James M. McCornack contested. both. 
Calhoun and Hichelberger. January 25, 1890, one Robert H. Linthicum | 
filed a contest against Calhoun’s entry as to lot 10, alleging that said 
lot was not contiguous to the remaining lots of the entry, being sepa- 
rated therefrom by a meandered stream, and that Calhoun had wholly 
abandoned said lot 10. . February 7 , 1890, your office suspended | Cal- _ 
-houn’s entry aud allowed him fhiety. days within which to relinquish 
the land on one side or the other of the river. March 17, 1890, Calhoun 
- relinquished lot 10 and March 18, 1890, one Oscar H. Violet, apparently 3 
without objection from Linthicum, made homestead. entry therefor, and | 
Linthicum no longer appears in the case. June 20, 1890, Thomas J. 
| Bailey filed au affidavit of contest against Calhoun, Bichelberger and 
' McCornack. October 20, 1890, a hearing was had, and upon the record 
~ made up the: local offiobrs recommended the cancellation of Calhoun’s 
entry, the dismissal of the contests of Eichelberger and. Bailey, and . 
the award of preference right of entry to McCornack. | 
On May 29, 1891, in the case of Hattie Fuhrer (12 Ti. D., 556), this 
Department nel that the north fork of the Canadian river should not 


have been meandered, and that thereafter it. should not be regarded as | 


a meupdered stream. 
On June 8, 1892, your office on aateal by Calhoun, Hichelberg ger at 
Bailey, affirmed the decision of the local office, and on November 22, - 
1893, this Department affirmed the concurrent decisions below, which 
| action was promulgated by your office on December 12, 1893. It was 
stated in your said office decision that “the parties aouene to have | 
acquiesced in the relinquishment of lot 10, included in the entry in 
question, and the contest has proceeded in respect to the remaining 
tracts;” and also, in the said departmental decision, that “the parties 
to the record appear to have all acquiesced in said ee ee and | 
lot 10 is not now in controversy.” 

In the meantime, on August 14, 1893, Violet made final proof, and on» 
December 29, 1893, was awarded final catitioate for lot 10. January 2, 
1894, McCornack made application to enter lots 6, 7, 8,9 and 10, which 
was rejected for conflict with Violet’s entry. . January 10 and 16, 1894, 
respectively, Bailey and Calhoun filed motions for review of depart- 
mental decision of November 22, 1893, which were denied July 12, 1894. 
On July 31, 1894, your office: affirmed the action of the local office in 
rejecting MeCornack’s application to enter all the land formerly. covered 
by ¢ Calhoun’s 8 entry, but. allowed. him the usual time 6 for appeal. or vee 


DECISIONS RELATING TO THE PUBLIC LANDS. » 161. 


days to enter lots 6, 7, 8 and 9, McCornack appealed. August: 16, 
_ 1894, Bailey filed an application to enter said lots 6,7, 8 and 9, which. 
: Was suepended to await final action on MecCornack’s anneal: | Desai: 
ber 4, 1895, this Department affirmed the action of your office in reject- 
ing McCornack’s application, concluding with the paragraph heretofore 
quoted. December 23, 1895, but before the departmental decision was | 
promulgated by your office, McCornack filed a waiver of his appeal; 
also an application for lots 6, 7, 8 and 9, which was placed: of record 
the same day. December 26, 1895, the local office rejected Bailey’s 
suspended application for conflict with MceCornack’s entry. From this 
action Bailey appealed, and on November 28, 1896, your office reversed 
the said action and held McCornack’s entry subject to Bailey’s “supe- 
‘Trior” right. McCornack’s appeal from your said office decision is now 
before this Depar tment, as hereinbefore stated.. _ 

Your said office econ of November 28, 1896, is as follows: 

_ Bailey’s application to enter was filed after the Department had directed the can- 
cellation of Calhoun’s entry. It was suspended pending McCormack’s application to 
euter. He, McCormack, allowed his preferred right of entry to expire as decided by 
the Hon. Secretary in his aforesaid decision of December 4, 1895, 21 L. D., 451, and 
his application to enter, filed December 23, 1895, had no connection with the former 
proceedings, or litigation. So far as that application is concerned, he stood as a 
stranger. It was an independent transaction, au attempt by him to secure the land 
separate and apart from his former attempts to secure the object. Bailey’s rights 
under his application of August 16, 1894, had intervened, and MeCormack’s apnea 
tion should, for that reason have peer rejected. 

~The appeal assigns as error the whole of said finding. 

It is obvious from the statement of facts in this case that upon 
Cathoun’s relinquishment of lot 10 and entry thereof by Violet, under 
_ the circumstances stated, the said lot was eliminated from the con- 
troversy. McCornack’s application of January 2, 1894, was filed within 
thirty days after notice of the departmental decision of November 22, 
1893, which awarded him the preference right to make entry of lots 
6, 7, 8 and 9. In view of the fact that he ineluded in his application 
lot 10, which at the time was not subject to entry, the question arises 
whether said application, together with the appeal taken from the 
rejection Keane as a whole, can be considered as operative to with- 
hold lots 6,-7, 8 and 9, which were subject to entry, from se other dis- 
position, ma final action on the appeal. 

There can be no doubt that the application was properly rejected ‘so 
far as said lot 10 is concerned. But because of its rejection asa whole, 
it does not follow that McCornack lost his rights thereunder as to lots 
6,.7,8 and 9. These lots were subject to entry, and the application was 
therefore one which might have been allowed as to them and rejected 
as to lot 10. See the case of McCreary v. Wert et al, a L. neon 145), 
in which it was hed (syllabus): 


An application to enter conflicting in part with the prior entry of another may oe 
allowed as to the part not in Noudict and rejected | as to the remainder. 
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And in the case of Lindsey v. Adams (21 L. D., 444), based on the 
case of Cornelius 0. Kessel (128 U.S., 456), it was held that— : 

The fact that an application to enter embraces in part land not subject to entry, © 
does not defeat the right of the eplicans to such portion of the land as is open to 
appropriation. 

- See also Duncansou v%, Daucnson, 25 L. D., 108. | | 

It is true that McCornack. applied to enter ‘the whole tract after lot 
10 had been expressly. declared to be not subject to entry and after 

he had been served with notice to that effect. But the Department 
is inclined to the belief that, under the circumstances, he took this 
action in good faith. His contest was originally against all the land - 
embraced in Calhoun’s entry, and Calhoun relinquished lot 10 because 
the same was not contiguous to the remaining lots of the entry, being 
separated therefrom by the North Canadian river, which was at that 
time held to be a meandered stream. The Department subsequently, 
in the case of Hattie Fubrer , supra, held that said river should not have 
been meandered, thus reversing the holding upon which decision against | 
McCornack was based. From this it may fairly be presumed that 
-.McCornack was honestly misled into including lot 10 in his application, — 
in the belief that under the changed ruling: he was entitled tothatalso, — 
_ which would have been the case but for the intervening entry of Violet; | 
in the absence of any claim by Linthicum. | 

McCornack’s application of January 2, 1894, was a good and valid © 
application as to lots 6, 7,8 and 9. The subsequent proceedings had 
thereon were directed to the status of lot 10 merely, and upon their set- 
tlement his right as to the remaining lots became effective as of the 
date of said application. During the pendency of these proceedings, 
as we have seen, said remaining lots were reserved from other disposi- 
tion. Hence, Bailey’s application of August 16, 1894, can not be 
regarded as an intervening adverse right. The second application, 
filed by McCornack December 23, 1895, was merely ancillary to the one 
of January 2, 1894, and can not be held as a waiver of any rights there- 
under, and the entry allowed will be treated as though allowed under 
the former application. © | 

The statement in the departmental diocision of December i: 1895, that 
“the time prescribed by law for the exercise of McCornack’s preference 
right has expired,” was unnecessary to the decision of that case and 
will not therefore be regarded as an adjudication of that question. | 

The action taken with regard to lot 10 is final; the petition and 
appeal do not seek a reversal of that portion of the sepa Cone: 
- decision awarding said lot to Violet. 

Your office decision of November 28, 1896, Hola McCornack’s 
entry subject: to « Bailey’s superior right ‘of ener? 1S hereby reversed, 
and McCornack’s entry will be allowed to stand. McCornack’s petition 
is disposed. of in his favor without the formality of entertaining the | 
the same, as opposing counsel had. notice thereof, and filed briets in” 
reply thereto. : 
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' PRACTICE MOTION FOR Re ENG: —-NEW CONTEST. 


LARK v. LIviNeston, 


A decision of the Department denying a motion for rehearing does not preclude the 
General Land Office from directing an.inquiry, in the nature of a new contest 
between the parties, to determine questions arising since the original hearing. 


_ Secretary Bliss to the Commissioner of the General Land Office, February 
(W. Y. D.) : 8, 1898. (C. J. W.) 


On March 11,1896, your office reversed the local officers in upholding 
the homestead entry of Jessie C, Livingston, for the SE. 4 of Sec. 31, 
T. 27 N., Rk. 5 W., made at Enid, Oklahoma, October 6, 1893, and held 
said nee subject to the prior scutienignt of plaintiff, J oseph Lark, who 
filed contest against the entry on the day it was made. 

Defendant appealed from your office decision, and on July 27, 1897 
| [unreported], the case was conse anor here and your office decision 
affirmed. | | 

Defendant moved for review of said departmental decision, which 
was denied on September 27, 1897. The defendant -has filed a motion — 
for rehearing in said case, sippotied by affidavits tending to show the 
abandonment of the land by plaintiff since the date of the hearing. 
‘The acts charged are not proper ground for rehearing of the present 
case, and the motion is denied, but, as held in the cases of Griffin v. 
Smith (25 L. D., 329), and Corbin v. Dorman (ib., 471), the decision of — 
the Department denying the motion for rehearing does not preclude 
your office from directing an inquiry in the nature of a new contest to 

determine questions arising since one original eee 


APPLICATION TO ENTER~ADVERSE CLAIM. 
Haskins v. ADDISON ET AL, 


_ An application to enter, embracing in part land not open to entry, while pending, 


operates to protect the right of the applicant as to such portion of the land as 


may be subject to appropriation af the date of his application. 


Secretary Bliss to the Commissioner of the General Land Office, February 
“CW VoD.) «8, 1898, (W. A. EB.) 


On April 23, 1892, Eva Haskins filed homestead application for lots 
1, 2, 5, and 6, of Sec. 17, T. 11 N., R. 7 W., Oklahoma, Oklahoma, land. 
- district. This application was rejected by the local officers for conflict 
with the homestead entry of Tilghman H. ae made June 17, 1891, 
for lots 1 and 2 of said section. 


On April 27, 1892, William H. Wall filed a soldier’s declaratory state-  - 


ment for lots 5 and 6 of said section 17, being that portion of the land 
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embraced 1 in Haskins’ application which was not covered by Addison's 
entry. 

On May 19, 1892 idaaeins appealed from dhe rejection of her appli- 
cation, and this opel was dismissed by your office on August 27, 1892, 
for the reason that there was no evidence of service of une appeal upon. 
_ Addison, the adverse claimant of record. | 


‘On September 27, 1892, Haskins filed motion for review of your office _ 


decision disinissing her neil It was alleged i in this motion that she 
bad settled on the land applied for by her on April 19, 1892; that Addi-_ 
gon had abandoned his claim to lots 1 and 2; and that aii had filed 
affidavit of contest against Addison’s entry. She therefore asked that 
cher application be accepted and suspended to await the result of her 
contest, and that Wall’s declaratory statement be held subject to her 
right to make entry. It does not appear from the record when this 
affidavit of contest referred. to by her was filed. Notice thereof, how- 
ever, was served upon Addison on September 5, 1892, but it does not - 
appear that a hearing. las been had or any fur élier action taken thereon, 

On September 28, 1892, Wall made homestead entry for the lots cov- 
ered by his soldier’s Seclu atory statement. 

On March 3, 1896, your office denied Haskins’ motion for review, and 
on May 12, 1896, she filed appeal to the Department, 

Haskins’ homestead application was properly rejected by the local . 
officers so far as lots 1 and 2 were concerned—those lots being covered 
at that time by Addison’s entry. If she had any settlement rights on 
those lots, her proper course would have been to contest Addison’s 
entry, secure its cancellation and then file her application. The prin- 
cipal question, we have to consider here, then, is, whether or not that 
applieation gave her any right to lots 5 and 6, whieh were vacant and 

unappropriated at the time she filed said application: 

"Jn the case of McCreary v. Wert e¢ al., 21 L. D., 145, it was held that 
an application to enter conflicting in part with the prior entry of | 
another may be allowed as to the part not in conflict and rejected as to 
. the remainder. Again, in the case of Lindsey v. Adams, 21 L. D., 444, 
it was held that the fact that an application to enter embraces in an 
land not subject to entry does not defeat the right of the applicant to 
such portion of the land as is open to appropriation. 

It was error on the part of the local officers, therefore, to reject her 
application as to the portion of the land not in conflict with Addison’s 
entry. She has preserved her right to said lots 5 and 6 by her succes- 
sive appeals to your office and to the Department, and her claim to 
those lots is superior to that: of Wall, who entered subsequent to the 7 
date of her application. | 

You will therefore call upon Wall to show cause why his entry should 
not be held subject to Haskins’s Superior right to make eniry for said 
— lots 5 and 6. 
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HOMESTEAD CONTEST— RESIDENCE. 
FORSLOF v. GRARY. 


Residence is not acquired by going upon and visiting land solely for the purpose of 
' egomplying with the letter of the law; the acts of going upon the land, and the 
occupancy thereof, must concur with the intent to make it a permanent home to 

the exclusion of one elsewhere. 


- Secretary Bliss to the Commissioner of the General Land Office, February 
(W. V. D.) 8, 1898. - (J. L. McC.) 


_ John H. Orary, on April 25, 1894, made homestead entry for the SW. 4 
of Sec. 15, 1.153 N., R. 62 W. Grand Forks land district, North Dakota. 
On May 5, 1895, Andrew Forslof filed affidavit of contest (dated May 


2, 1895), which was served on the 16th of the same month, alleging 


that defendant had never resided on said land, and had yoy aban- 
-doned the same. 

The hearing was had commencing June 17, 1895, before the judge of 
the county court of Ramsey county, and occupied five days. 

~ The local officers, on July 20, 1895, renderéd. decision in favor of the 
defendant (Crary). | 

The contestant (Forslof) a ancenied to your office; which, on March | 
10, 1896, reversed the finding of the local office, folding that the entry- 
man had not, prior to the service of notice in the case, established. a . 
home or residence on the land in controversy. to the exclusion of one 
elsewhere; therefore it reversed the decision of the local ofticers, and 

held Crary’s entry for cancellation. _ | | : 

Orary has appealed to the Department. - 

He alleges two errors. The allegation that your office. erred “in hold- 
ing the entry of J ohn H. Crary for cancellation” is not sufficiently spe-_ 
cific to warrant consideration. There remains the single allegation that 
your office erred in not holding that the defendant had, prior to the 
service of notice in this case, established residence upon: the land in 
controversy to the exclusion of one elsewhere.” 

‘Counsel for the defendant, in his argument in. support of his appeal, 
lays great stress upon the fact that “the nndisputed testimony” shows 
that the defendant broke nineteen acres, plowed five acres that had 
previously been broken, bought lumber, built a small house on the land,” 
afterward moved a larger house on to tiie land, put furniture into one 
of the houses, hauled a load of firewood, etc. But inasmuch as your 
office in no degree based its decision upon a failure to improve or culti- 
vate the land, this “undisputed testimony” has no peamue upon the 
question of rocidonce: 

The land in contr oversy is situated not quite one cite from the vil- . 
lage of Crary, North Dakota. The defendant, or his wife (it matters | 
not which), was proprietor of the leading hotel a said village; and the 
contention of the contestant is that their actual. home was that hotel, 
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and that the defendant was keeping up a merely colorable residence 
_at his claim by visiting it occasionally while doing or overseeing the 
doing of farm work upon it, and sleeping upon it at rare intervals. 

The defendant testifies that he “established residence” upon the land 
on November 14, 189i—six months and nineteen days after his entry 
thereof—by going out to the land and sleeping in one of the houses 
hereinbefore mentioned, upou blankets and quilts that he carried with 
him from the hotel for that purpose. He slept there again (he thinks) 
on the night of the 16th of November. He testifies further: “I spent 
a part of the time from.that time to the first.of May on the place”; but 
whether such part of the time was day or night, workdays or Sundays, 
he fails to state. One of his witnesses testifies that he staid with the 
defendant on his claim one night in the winter.. He says: 

I used to work for him, and he wanted me to go out and keep him company. I 
was awake often, aud put wood in the stove to keep it warm in there. [ waked up 
to keep the fire from going ont. I did not go out to sleep, but to keep company, to | 
play cards and eat and drink. 

Tf this visit was not on the 14th or 16th of November, it would appear 
to‘have been shown by Crary and his witnesses that he spent three 
nights on his claim between the date of entry (April 25, 2804) and the 
1st of May, 1895—a little more than twelve months, 

It does not appear that, during this. period, his wife or any menos 

of his family had been on the claim. The defendant testified that his 
_ wife was sick, and could not with safety take up her residence on the 
land. In corroboration of this statement he introduced his fawily 

physician, who testified to her illness, beginning the first week in 
_ August, 1894. But upon being asked: «Would it have endangered 


-. her health to be taken out to the farm and taken up her residence there 


_if the dwelling had been warm and comfortable?” he replied; “I refuse 
to answer that question.” This action on his part is mentioned in the 
decision of your office, whereupon said physician makes an affidavit, 
which is filed in support of the appeal, in which he alleges he was in a 
hurry to get away, and did not want to be delay ed to answer hypothet- 
ical questions. Bo 
_ Contestant Forslof, on ‘May 1, 1895, went to Devil’s Lake (about a_ 
dozen miles from the land in eontrover sy), and there arranged with an 
attorney for the initiation of contest; le signed and swore to the con- 
test affidavit on May 2nd; it was filed in the land office at Grand Forks — 
on May oth; aud service of the same was nade on the defendant May 
16, 1895, “The defendant contends, in substance, that in case he can 
not be considered as having “established residence” on the land on the 
14th of November, 1895, he certainly did so on May 1, 1895, previously 
to service of notice of contest, and thereby caret ine pioysous laches 
(if any). 3 7 

This contention meners it impor tant to eoniider with. especial vare 
the testimony relative to the defendant’s residence on May 1, 1895, 
until the service of notice upon him, 
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. His own testimony relative to residence © aubsequently to May, orm) | 
was as follows: | 3 


On the first day of May I moved my wife soa oe ant the land. My wife and 
family have resided continuously on the land since May 1, 1895. They were absent 
three nights; one night at Devil’s Lake, Decoration night; and the other two nights 
at Crary in the hotel; they were in town and got cau ght in the rain. 


- The above is all the defendant testifies to relative to residence on the 


land after } May ist, not only until May 16th (date of service of pO EeI | 
but until the date of the hearing. : 
Several of Crary’s witnesses testify to seeing Mrs. Crary on the land | 
on the morning of the 2nd of May. Possibly she was seen on the 
land on the morning of the 3rd of May—but it appears probable ihat 
there was a confusion of dates. Atthe most Mrs, Crary was seen on 
the land twice between May 1st and May 16, 1895 (never before). ° 
_ Contestant Forslof testified that between May Ist and May 16th, 
1895, he was at the house upon the land in controversy three or four 
times; that he looked into the house, but no one was there; it was in 
the daytime—either forenoon or afternoon, not in the evening—when 
he looked in; was not able to swear that somebody may not have slept 


| there aenie 


Earl Parker testified that he owns and occupies a att adjacent. to. 
that in controversy; on the night of May 1, 1895, Mr. Crary and his | 
wife rode out to their claim, about eight o’clock; Crary put his horse 
in witness’s barn; they left next morning; has “seen them going out — 
and coming in from the land in dispute three or four times a week” ; 
‘saw the little girl there once, but saw no other ears of the family 
there at any time.” . 

Dan Boyd, harness maker, testified to seeing Mr. and Mrs. Crary 
drive by his harness shop several times a week—going out toward the 
land about 8 o’clock in the evening and comin g back very eat) in the 
morning. 

_ Caspar Bye testified to substantially the same thing as the rarer 
ing witness. 

Hans Anderson testified th at, durin 2 ay. 1895, he boarded at Crary’s 
hotel; Mr. Crary managed the hotel, and took pay of witness for his 
board; Crary ate supper at the nore not certain about breakfast; 
his family were there, except when they would take a. drive in the evening; when | 
they. took a drive they went out to the farm; Mr. Crary told me so—that is how I 


know; don’t know whether they returned fhat night or En Orne would, be there 
at NS hotel in the morning. £2 


Crary testified that. said hotel—land, building, and appurtenances— 
belong to his wife. The register of deeds for that county was introduced _ 
as a witness, who produced the records of his office, and testified that. 
they showed that said hotel property had been deeded to “John H. 
Crary,” and that there was no deed from J. H. Crary to any other party 
upou said records. Crary, upon being recalled, testified that he had 
deeded it to his wife, but had not yet sent the deed to the county seat 
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to be recorded. Whether Crary, or his wife, was the real owner of the. 
hotel is a question, however, of less importance than the defendant 
appears to regard it—the question at i issue being, not the ownership of 
the so-called “Crary’s hotel,” but the residence of Crary. | 
Forslot’s affidavit charged not only abandonment of the tract for 
more than six months but failure to establish residence upon the land 
up to the date of filing the affidavit, The evidence unquestionably - 
sustains the allegation of the affidavit of contest in this respect. There- 
upon the burden of proof was on the defendant to show, by a clear 
preponderance of evidence, that before he either had knowledge of the 
proposed contest, or notice thereof, he had cured his default, by in good — 
faith establishing his residence on the land, to the exclusion of a resi- 
dence elsewhere. This he utterly failed to do. He was manifestly 
making a mere pretense of colorable compliance of the law by occasional 
- presence when cultivating or making improvements upon the land or 
by visiting it at night—meanwhile making no change in his actual | 
| residence, which continued to be at his hotel—in the village of Crary. 
The Department has repeatedly held, as in the case o ey toe % 
Dayton (8 L, D., 248, syllabus), that » is 


_ residence can not be acquired. by going upon and wince land solely for the pur- 


pose of complying with the letter of the law; the act of going upon, and the oceu- 
-pancy of the land, must concur with intent to make it a permanent home to the 
exclusion of one elsewhere. (See also Sydney F. Thompson, ib., 285; Mary ies 
bell, ib. 331; Gibbs v. Kennéy, 16 L. D., 22; and many other cases.) 


- The decision: of your office nen Crary’s. ey for cancellation is 
therefore affirmed. 


— 


RELENQUISHMEN T—INSANE ENTRYMAN INTERVENING eae 


THORNTON V.- _ TAL. 


| Whore the scum enenent of an entry is procured fr om a person of unsound inal 
by one who is aware of the mental unsoundness of the entryman, the entry. 
must be reinstated; and the intervening entry of a third party, in such case, is 
made subject to the right of the Department to investigate the circumstances 
under which the relinquishmment was ob tained, and determine the Boor faith of 
such party in connection therewith. es 


1 


Secretary Bliss to the Commissioner of the General Land Office, February 
(W. VeDe Se SP gy i6de. See Oe . (A. G.) 


Carpus 8. Hale appeals from your ‘office decision of February 25, 
1896, adverse to him, holding his homestead entry for the Wd of the | 
NW} and the W4 of the SW4 of Sec. 24, T. 10 N., RB. 21 E. W. 2 M,, i in 
“the North Yakima land district, Washington, for cancellation and 
directing that the homestead ony of J ohn §. Thornton to said tract 
be reinstated. = 

- October 24, 1892 , John 5. Thornton made. liom steal aus for such 
tract and on November 29, da he executed a relinquishment of said 
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entry. On the day following, the said relinguishment was filed by 
George W. Merton, and the local officers canceled Thornton’s entry and 
_ Merton made homestead entry for said land. On January 16, 1895, 
_ Merton. relinquished his entry, and on the same day, pant S. Bale, 
the contestee, made homestead. entry for the tract. 

On December 11, 1894, after Merton’s entry and prior to that of ale, 
- Thornton was adjudged unable to take care of himself and- incapable 
of managing his affairs, by reason of his infirmity of body and mind, 
by the superior court of Yakima county, Washington, and his nephew, 
William E. Thorton, the contestant, was by said court appointed 
-guardian of his person and estate. Thereafter, and on March 1, 1895, 
John.S, Thornton was adjudged insane oand was committed to the State 

hospital for the insane. 

On February 9, 1895, William E. on com as ‘guardian, filed 3 in the 
local office his ai plication for the cancellation of the entry of Hale, and 
the re-instatement of the homestead entry of his ward. The grounds 
_of this application are, in effect, that since his entry of the tract, John 
_8. Thornton had failed in health and his mind became so affected that. 
he was incapable of transacting business of any kind; that for some 
time prior to November 29, 1894, the date of his relinquishment of the 
_ tract to Merton, he was practically helpless and the victim of delusions, 
and that while in his enfeebled and incapable conditiou, Merton pro- 
— eured such relinquishment, taking advantage of the condition of Thorn- 

ton, and obtaining the same through fraudulent representations and 
- without any consideration; that Hale -had full knowledge of the condi- 
tion of Thornton at the time the relinquishment was made through the 
fraud and imposition of Merton, and that Merton and Hale conspired 
together to secure the relinquishment: 

‘On April 15, 1895, a hearing was had upou these allegations, and. — 
upon the testimony submitted thereat, the local officers recommended 


that the entry be allowed to stand and that the contest be dismissed. ~ . 


This decision was reversed by your ollie, and Hale ae there- 
from. 

The evidence fails i disclose the. alleged conspiracy Seeneen Merton 
and Hale to secure by fraud the homestead of Thornton, and oo alle- 
gation of contest may be eliminated from the case. 

The important questions to be determined are: Was iTiecnten of 
unsound mind at the time he relinquished his homestead entry, and 
did Merton know of this condition and take advantage of it? | | 

The witnesses testifying to the mental infirmities of Thornton were 
his nephews, one by blood and the other by marriage, his former 
employer, those who had slept with him,. and the people of the imme- 
diate neighborhood, all of whom had frequent:opportunities to observe 
his moods, actions and speech. In the spring of 1894, Thornton was — 
engaged as sawyer at a lumber mill, but was relieved from his employ- 
‘ment because of his erratic condition. He would ‘endeavor to perform 
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useless and unnecessary work at the mill, although reasoned with and 
directed to refrain from doing it. He became clumsy and awkward 
- around the saw, and was.in danger of being injured. At one time he 
fell near the saw which was in motion, and upon being remonstrated 
with by his fellow workmen, declared that the sooner his head was eut 
off the better. In the autumn of 1894, prior to the month in which he 
relinquished his homestead, he would attempt to irrigate the roads, and 
obstinately refused to cease his useless labors in that direction. He 
talked incoherently on ordinary subjects, and was continually brooding; 
he seemed afflicted with melancholia and wild delusions; he threatened 
suicide; he talked earnestly of robbing banks and railroad trains; he 
announced his intention of writing to the President to secure the 
amelioration of the condition of the poor; he believed that he was in — 
danger of prosecution for imaginary offenses, and he feared assassina- 
tion; he wrote one witness to the effect that he had a bona. fide proposal 
of marriage from a young lady; on one occasion he: did not know a 
neighbor and friend during a conversation, frequently asked his name; 
he talked about plowing and planting corn in the month of November; 
he threatened the life of some of his friends, without the slightest 
provocation; he declared that his cabin was infested with spiders and 
tarantulas, not thousands but millions of them and he calked his dwell- 
ing with rags to keep them in; he emptied a straw mattress and burned 
the straw claiming that it was literally alive with spiders; he was 
known in the neighborhood as “Crazy” Thornton. He was a man 
sixty-two years of age, and had formerly been in vigorous health and 
eapable of performing skilled labor steadily and intelligently, but for 
six months or a year prior to his relinquishment he became subject to 
these illusions and delusions. 
His condition was evidently well known to people in the neighbour- 
~ hood and must have been known to Merton who resided near him. 
- One witness, a young lady, who was at the residence of Merton, when 
he and Thornton were present, was told by Merton not to mind Thornton 
as he was crazy, and after the latter left, Merton informed the witness 
that her sister who was engaged as a domestic at his house “could 
work him and get him to throw up his homestead,” and then her father 
could “jump it.”” This conversation occurred about two weeks. before 
the relinquisbment was executed. 

Thornton gave different reasons for makin g the ralinguishment: One ? 
- was that he must leave the State to avoid a threatened but groundless 
— criminal prosecution, and that Merton had agreed to take his claim and 
hold it for him until he could safely return; another was that he was 
living on the claim for the benefit of others, ‘aie had agreed to furnish 
him with food but had not done so, and that he was tired of living there 
alone, for the benefit-of others. To another he stated that owing to | 
_ the presence of dangerous insects about the place he. could not live 

there. The consideration for the relinquishnient was three promissory. 


DECISIONS RELATING TO THE PUBLIC LANDS. wal 


notes, aggregating $400 and due in unequal sums in one, two and three 
years at eight per cent interest, an order on a local store for $25 and six 
dollars in cash, which Merton said he advanced in order to make up 
for the high prices for the goods charged at the store. These notes 
could not be found and were apparently destroyed by Thornton prior 
to his confinement in the insane asylum, as they were accessible to him 
while living at his nephew’s place, and he had been caught destroying © 
like instruments due to him before. The notes were payable to Thorn- 
- ton personally and were non-negotiable, the words “or order” having 
been erased from the printed form by Merton, his reasons being that 
he knew Thornton was addicted to drinking to. excess, and-might in 
some debauch dispose of the notes for less than their face. It appears. | 
that Thornton had no means at his command when he executed the 
relinquishment and he probably spent the small sum paid him by Mer- 
ton for liquor, as he appeared directly thereafter to be under the 
influence. of intoxicants, and attempted to borrow money from his 
acquaintances. He was compelled to seek sbelter with his relatives, 
and seemed thereafter to utterly break dow n to stich an extent that he 
was placed under guardianship twelve days after executin g the relin- 
quishment and in an insaue asylum about three mouths thereafter, 
- Merton’s explanation of the circumstances attending the execution 
of the relinquishment shows that he knew that Thornton needed pro- — 
tection at times, owing to the form of the notes which was: changed at 
his suggestion. He must have known the financial condition of 
Thornton at the time, and that he was largely dependent upon his 
relatives for food. He knew that Thornton was left with but the sum 
of six dollars at his disposal, and was unable to perform manual labor, — 
for he refused to give him work on account of his incapacity, when 
Thornton sought it, as he states, for the sake of obtaining board and 
properly cooked food. He dealt with this enfeebled and helpless man 
without consulting his relatives and his own testimony indicates that 
he took advantage of one infirm of body and without mental poise. 
He denies that he ever called Thornton “crazy” in the sense the term 
is attributed to him, but it is impossible to escape the conclusion from 
the testimony, micladine his own, that he was dealing with one ineapa- 
ble of managing his affairs. | 
The testimony of his witnesses to the effect that Thor nton was sane, 
is of a limited character. They either had but occasional talks with 
him, or saw him for a short time when he executed the relinquishment. 
-They had no opportunities to observe his demeanor for any length of | 
time or to form any judgment based pon more than a guTeOry exaln- 
ination of his condition. 
The great preponderance of the evidence is to the effect that Thornton 
was incapable of managing his affairs and that his mind was affected 
by general fatuity at the time be executed the relinquishment, and that 
Merton kuew he was dealing with a demented person at the time. 
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. It may be that the aot detailed by any one witness with eeferente: 
to the condition of Thornton previous to his relinquishment, considered 
separately and apart from the statement of other witnesses, do not | 
show incapacity to transact business on his part, nor establish insanity, 
either continued or temporary. But when all the facts are marshalled, 
their combined effect is to lead irresistibly to the conclusion that if 
Thornton was not afflicted with insanity for some time before the date 
of the relinquishment of his homestead entry, his mind wandered so 
neat the line which divides sanity from insanity as to render any impor- 
tant business transaction with him of doubtfal propriety, and to justify 
a careful serutiny into its fairness. Allore v. Jewell, 94 U. 8, 506, 508, 

Upon an issne of insanity, where the validity or fivalidity of the 
acts of an insane party are under examination, the question is whether 
by reason of mental disease, the party was. unable to comprehend the 
nature of the act, its relations, effects aud legal consequences.’ Bus- 
well on Insanity, Bee, 18. Thornton evidently knew that he was relin- 
quishing his homestead, but his mental condition was so clouded that 
he was incapable of contracting intelligently as to that matter, or any 
other matter of busivess. The rule has sometimes been announced 
that. unless there is inadequacy of consideration, or some other evi- 
dence of fraud, imposition or overreaching, any degree of insanity or 
imbecility short of total business incapacity will not suffice to avoid a 
_coutract. Jackson v. King, 4 Cowen, 207, and notes to that case in 15 
Am, Dec., 363, with cases cited. It was held in that case, that while 
weakness of understanding is insufficient to avoid a deed, 1t furnishes 
grounds for suspicion of improper influence, and, therefore, wherever 
fraud can be inferred from the circumstances of a transaction, equity 
will interpose against it. The imbecility must be such as would justify 
a jury, under a commission of lunacy, in putting the property and per- 
son of the contractor under the protection of a chancellor. 1 Story on 
Eq. Jur., sec. 237. This was done shortly after the transaction In ques- 
tion, and the proceedings finally culminated in the confinement of 
Thornton in an Insane asylum. 

The curator of an interdict, under the statute of Louisiana, filed a 
bill to have the contract of tne latter declared null and void, averring: 
that at the time of making it, the interdict was losing and to a great 
extent had lost his capacity to attend to business and to manage his 
affairs, and that his mind was seriously impaired to such an extent as 
to affect his understanding and judgment, and so continued uutil he | 
was judicially interdicted or declared insane, but this averment was © 


held not to entitle the plaintiff to relief upon the ground that the inter- 


dict was incapable in law of making a binding agreement under the 
provisions of the Civil Code of the State. The proof failed to show . 
that the persons who at that time generally saw and conver sed with 
him, knew or even believed him to be in a state of mental derangement 
or that the party who dealt with him had any ground whatever to eoube 
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his capacity to contract, but on the contrary. disclosed that at the time 
in question, he was not incompetent for thé transaction of business, 
although peculiar and at. times eccentric. Stockmeyer v. Tobin, 139 
U. S., 176, 187. The time of the disputed transaction in that case — 
pecurred'4 in January, and in November of the same year the party. was 
judicially interdicted. 3 ; 
. In the case at. bar, but twelve days tater vened potent the chal- | 

len ged transaction and the judicially declared incapacity of Thornton. 
This is not considered proof of his imcompetency to contract, but only 
a circumstance leading to the conclusion that the witnesses for the 
— contestant had good grounds for their belief in his insanity, which does 
not appear to have been a sudden overthrow of reason, but the result 
of mental disturbance of at least six months prior to the time he was 
placed under guardianship. It must be shown that he was insane at 
the date of the rélinquishment, and subsequent judicial. proceedings 
which resulted in placing him under guardianship and restraint are not 
conclusive, as the courts generally hold that a finding of lunacy upon 
an inquisition, even prior to the contract, is merely prima facie evi dence, 
and is not conclusive in other proceedings. Beach on Modern Law of 
Contracts, See. 1381.. | | 

The doubtful and uncertain point at which Eig sound aid caiepoetiié 

mind disappears and incapacity begins can be ascertained only by the — 
particular circumstances of each case, to be duly weighed and consid- 
-ered by the tribunal before which the matter is to be. determined, 
Dennett v. Dennett, 44 N. H., 531. 

If a conveyance is obtained by the exercise of undue: influence over 
a man whose mind had ceased to be a safe guide of his actions, it is - 
against conscience for one who has obtained it to derive any advantage 
therefrom. itis the peculiar province of a court of conscience to set 
it aside. That a court of equity will interpose in such a case is among 
its best settled principles. Har ding *. Pamey; i Wheat. nee; followed 
in. Allore v. Jewell, 94 U. S., 506, 511. 

A careful review of the evidence leads to the coatiaeen that Thorn- 
ton was non compos mentis at the time he executed the Sonar! - 
of his homestead. 7 

He had given his notes for two ihousan dollars to one of his fei 
tives two years before for the relinquishment of the tract and the pos: 
sessory rights thereto. He receives for his relinquishment a considera: 


tion of about $431.00, six dollars of which was cash and the residue:to _ 


the extent of $400. 00 was in promissory notes, due at different inter- 
vals, and these notes were unsecured. It appears by slight evidence 


it is true, that Merton, the payee, was not possessed of any great 


amount of property, and it is doubtful if these notes could be collected. 
Rights of like character had been sold for about the same amount in 
the locality, and the consideration can not therefore be ‘said to be 
ereesly inadequate, at was not a fair bree for the claim. _ 
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| It appears by a ‘eeporider auce of the evidence that Mer ton knew of | 
the unfortunate condition of Thornton, and that he was taking an 
unfair advantage.of one who was demented and unable to care for him- 
self, and whom he stripped of his possessions, leaving him with but a 
small sum of money. This was done without consultation with the. 
relatives of the unfortunate man and with full knowledge that even 
the small cash payment would be squandered in drink. Within forty- 

six days after his entry, Merton disposes thereof by relinquishment in 


favor of another. He did all he could to protect himself from innocent 


transferees by making his obligations payable to Thornton personally, 
and by furnishing him with but a small cash and merchandise pay- 


ment. Such a transaction. ought not to be supported. Although such. 7 


contracts are set aside on the ground of fraud, by the courts, fraud is 
presumed from such conditions as exist in this case. 2 Beach on 
‘Modern Law of Contracts, Sec. 1392. 

Under the earlier English rule, a zon compos, scaetias to the strict 
~ rules of law, was not allowed to stultify or “‘blemish” himself, yet a 
party dealing with him was held to do.so at his peril, for the contract 
might be declared void, provided a commission igied before his recoy- 
ery, or by his heirs or devisees after his death. The party himself 


could not obtain relief against his deeds or instruments conveying an 


- interest in property i in a court of jaw, but a court of chancery always 
had jurisdiction to relieve against the acts of such person of unsound 
mind, which were exposed to the imputation of fraud, even where no 


~~ commission in lunacy had been issued. 1 Collinson on Law of Idiots — 


and Lunatics (Ed. 1812) 402, 409. And a court of equity might decline 
to interfere to set aside.a conveyance of a person non compos mentis, if 
great hardship would accrue to the: par ty. meni whom the decree was 
sought, Ibid., 414. 

The doctri ine of the English courts, that ¢ a person of full age would 
not be permitted to plead his mental incapacity to avoid his contracts, 
is no longer the law in England and has been exploded in America. 
Notes to the case of Jackson v. King, 15 Am. Dec., 361. 

It appears to be the settled law in nearly all ihe American courts 
that the deed of a lunatic who has not been placed under guardianship 
is not absolutely void, but voidable. Hovey v. Hobson, 53 Maine, 451— 
89 Am. Dec., 705. However, in Dexter v. Hall, 15 Wall, 9, it was held 
that a pone of attorney oni by a lunatic is abaolutely void, and 
the opinion seems to lean to the position that all one ‘and on of a 
lunatic are void. 

- The question is not one of moment in this case, as it is sought to 
have the relinquishment declared void by the representative of the . 
lunatic. The fact that third persons have acquired an interest under 
the contract of one who is non compos mentis, in good faith for value 
without notice of the infirmity, can not, of itself, defeat the right of 
the insane person or his guardian to avoid the contract.- This rule 
- applies to deeds and negotiable instruments as well as to other con- 
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pacts and it applies whether the contract be regarded as void or. 
merely voidable. To protect bona jide purchasers in such cases would | 
_ be to withdraw the protection from the insane person. Clark on Con- 
tracts, 273, It has been well said that “if the acts of an insane per- 
- son can thus be made valid and binding, an easy method would thereby 
be found for disposing of his property.” Rogers v. Blackwell, 49 Mich., 
192. See also Anglo California Bank v. Ames, 27 Fed. Rep., 727, and 
cases there cited; Hull v. Louth, 109 Ind., 315; Long v. Fox, 100 IIL, 48. - 

A deed executed by persons incompetent to contract or convey passes 
no title, even as against a purchaser for value without notice, notwith- 
’ standing that the purchaser can ascertain the competency of the par- 
ties only by inquiries in pais. Maupin on Marketable Titles to Real 
Estate, 181. The contrary doctrine is announced in Odon v. Riddick, 
104 N..C., 515, but that case was decided mainly upon the ground that 
a purchase from an insane person of lands for value and without notice 
of the mental incapacity of the grantor, is generally upheld, and that 
an innocent purchaser for value of the grantee of such undeclared 

lunatic would stand in the same position as his grantor, and that the. 
status in quo ante must be preserved. 

In this case Merton knew of the incompetency of Thornton when he 
executed the relinquishment. Hale does not show that he was an inno- 


cent party. The evidence does not disclose that he had any actual 
. knowledge or notice of Thornton’s incapacity, but he was bound by . 


the public record in the land office, and before Merton relinquished he © 
had constructive notice by publication of the statutory notice of the 
appointment of a guardian for Thornton. 

This was sufficient to put him. upon inquiry, if the various “transac: 
tions had been ordinary transfers of real property. Although put upon 
the stand by the contestant and testifying that he did not know Thorn- 
ton, the insane man, he did not offer his own testimony to show that he 
was in the attitude of an innocent purchaser for value without notice 
of the insanity of the former entryman. It nowhere appears that he 

advanced any moneys to Merton, or that he paid anything for the relin- 

quishment. The rule is that when it is established by averment or 
evidence that the grantor was a person of unsound mind, at the time 
of the conveyance, the burden is upon the other party to the transac- 
tion to show, among other things, that he accepted the conveyance: 
in ignorance of such mental unsoundness. Riggs v. American Tract 
Society, 84 N. Y., 330, cited and followed in Hull v. Louth, 109 Ind., 
315, 323. The same rule ought to apply to Hale, who stands in the 
. shows of Merton, but it is not necessary that he should ne had notice 
of Thornton’s ineanacity at any time. 

If the relinquishment was the act of an incompetent person, Hale 

has no rights to preserve, for one can not be said to be an innocent 
purchaser of public lands prior to the issuance of a patent therefor. 


A purchaser of an entryman takes the same always subject to the 


supervision of phi. peenens Orchard v, Alexander, 157 U. S., 
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372. The departmental supervision has beet exercised to the extent 
of holding that a relinquishment executed by the guardian of an insane 
person under the direction of a probate court is unauthorized by ae 
and invalid. Dyche ». Beleele, 24 L. D., 494. 

- A purchaser of a relinquishment bai acquire no right by oie of 
his purchase. Bentley v. Bartlett, 15 L. D., 179, 181. The relinquish- 
ment. runs to the government, and the consideration passing between 
the entryman and another therefor, is not a matter of departmental — 
inquiry, except as an incident tending to show, in connection. with 
other facts, that the entryman was fraudulently deprived of his land, 

Winston v. Barnard, 22 L. D., 150. Hale, therefore, made his entry 
subject to the rieht of the Departmen to investigate the validity of 
Merton’s entry based upon the relinguishment by Thornton. 

A relinquishment is not such a contract as can be enforced by the 
Department. An entry made upon such relinquishment may be set 
aside for fraud, and for the reason that the entryman was incapaci- 
_ tated by intoxication or by dementia to.such an extent that he could 

not realize the nature, consequences and effect of his acts, and where 
the unfortunate condition of the one who released his entry is known 
to the one who profits by it, and who obtains it for the purpose of filing | 
on the land for himself or for enOunek and ne power Aas been fre- 
quently exercised by the Departinent. | 
 . The case of Alden v. Ryan, 12 L. D., 690, in high it 1s ainnotnedd 

that a tender must be made of the pene cetera for which a relinquish- 

‘ment was made, before its validity can be successfully attacked, appears | 
to have largely influenced the decision of the local officers in this case, | 
and is relied upon by the contestee. The facts in that case are not 
analogous to those of the case at bar. 


It is only in cases where the sane party has acted fairly and in good _ 


faith with the iusane party with whom he contracts, without actual or 
constructive knowledge of the other’s insanity, that he is protected on 
an executed contract. Clark on Contracts, p. 263, e¢ seg.; Buswell on 
Insanity, Sec. 413, Both of the elements of fair desing and want of 
knowledge of the incapacity of the other party must be present in such | 
a case to warrant a court in directing a restoration of the considera- 
tion, or the maintenance of the status in quo ante where a restoration 
can not be had, or where the parties can not be reinstated to the con- 
dition in which-they were prior to the purchase. A tender could not 
in any event be required by the Department as an antecedent condition | 
to the initiation of a contest in a case like the one at bar, where it 
appears. from the evidence that the sane party did not act in good | 
faith and knew of the mental der me oneuet of the party with whom he 
was dealing, | 

The decision of your office dinecuna the cancellation of the entry of 
Carpus S. Hale and the reinstatement of the entry 0 of John 8. Thornton 
is, for the foregoing reasons, affirmed. | 
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JURISDICTION- SUPERVISORY AUTHORITY—SETTLEMENT RIGHTS. 
CAGLE v. MENDENIIALL. 


_ A change in the person holding the office of Secretary of Interior does not prevent 
or defeat a review or reversal of departmental action, if the legal title to the | 
land still remains in the government, and the Secretary making the ruling or 
decision, if still in ome would be in duty bound to review or reverse his own 
action. — 

The snpervisory authority of. the Secretary may be exercised on behalf of a party 
whose rights have been denicd in a decision that has become final under the 
rules of practice, but has been overruled in au bsednont cases involving the 
same question. 

If an entry is relinquished sénaiuw attack by several parties alleging Briers of 

settlement, the question of priority should be determined before allowing either 
of the parties contestant to make a of the land involved. 


‘Seoretary Bliss to the Commissioner of the General Land Office, February 
(W.V.D.) ° 9, 1898, ; (P. J. @.) 


January 10, 1897, counsel for Byron EB. Cagle fled in this office a 
petition for the exercise of the supervisory authority of the Secretary 
of the Interior ‘‘to correct an error of the Department’s own making in 
a case where no error can be charged against” him (Cagle). This peti- 
tion was preliminarily entertained, and by direction of the Department . 
was duly served upon the opposite party, who has presented his views 
in opposition thereto in an extended written brief. 

September 19, 1893, L. Haskins made homestead entry of the NW. 4 
- of Sec. 22, T. 23 N., R. 1 W., Perry, Oklahoma, land district. October 
14th, 1893, Mendenhall filed an affidavit of contest against this entry, . 
alleging prior settlement. November 16th, 1893, Cagle filed an affi- 
davit against Elaskins’ entry, alleging settlement prior thereto, and. 
February 5, 1894, he filed an amended. affidavit, alleging settlement 
prior to Haskins, Mendenhall, and all others. March 15,1894, Haskins 
filed a relinquishment, and Mendenhall was permitted to make entry of - 
the tract. A hearing was then had between Cagle and Mendenhall 
before tie local officers, who held December 5, 1894, that Cagle was 
entitled to the land by reason of prior settlement, and recommended 
that the homestead entry of Mendenhall be canceled. Mendenhall 
appealed, and your office made the case special, and by decision of 
February 5, 1895, affirmed the action of the local officers. Mendenhall 
appealed 6 the Department. where the case was again made special. 
and by decision of May 16, 1895 (20 L. D., 446), the judgment of your 
office was reversed and the entry of Mendenhall held intact. In this 
decision the controlling question in the case was stated to be “whether 
or not the contestant, Cagle, was disqualified because of his having 
entered the territory from the west line of the Otoe and Missouria 
Indian reservation,” : and it was answered in the affirmative and eel 
held disqualified. , a 
| 12209—VOL 26——12- 
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‘That decision was adhered to upon motion for review ene 8, 1895> 
(21 L. D., 90), but it was overruled 5 in Br ady v. Williams, December 23,. 
1896 (23 i: D., 533; 25 id. , 55). 

There were Gite a na or of cases involvip g the identical question . 
raised in Cagle v. Mendenhall and Brady v. Williams, and the others 
have been disposed of according to the decision in the latter case. Of | 
those who made the run from the Otoe and Missouria Indian reservation 
side and effected a prior settlement, Cagle is the only one who has not 
been awarded the benefits ther eof witote the claim was otherwise free 
from objection. 

The finding of your office and of the local office was that Cagle was 
the prior settler. The testimony taken at the hearing has been 
re-examined and it is found that it amply Sistas these concurring : 
decisions. | 

Cagle admitted having made the run fron! the Otee and Missouri: 1a 
side, and the ruling of the Department in his case was that this-was 


. unlawful. That ruling was not based upon any controverted question | 


of fact, but solely upon what was subsequently and is now held to have 
been a misinterpretation of the law and of ae Pr esident’s proclamation 
opening the lands to settlement. ; 

The parties to the present controversy and the salient matter.are — 
the same as at the time of the original decision. The land has not 
been patented and the legal title is still in the government. 

This case was advanced upon the docket both in your office and in. 
the Department, in order that ai early decision might be had upon 
a question of law, which at that time was new and affected many 
cases pending in the land department. The case was advanced, not — 
upon the request of Cagle, but because it was deemed advisable by 
your office and the Department that some one of the many cases pre- 
senting that question should be selected as a test case, advanced to an 
early decision, and made a precedent by which to determine the other 
cases. As before stated, Brady v. Williams.and the other cases involy- 
ing that question were not disposed of according to the ruling in Cagle v. 
Mendenhall but were disposed’of according to a decision expressly over- 
ruling that case. If Cagle », Mendenhall had not been thus advanced, 
but bad been permitted to keep its regular place upon the docket, 
in all probability the ruling therein would have been exactly the reverse 
of that which was actually made. That decision was not acquiesced 
in by those interested in the question there discussed, but remained a. 
subject of contention in proceedings in the land department. Although 
Cagle’s motion for review was denied, he did not accept the ruling of the 
Department but, it appears, has continued to reside upon the land, and 
has, in the local courts and otherwise, attempted to continue the asser- 
tion of this claim thereto. Mendenhall has also resided upon the land, 
has been in possession of the greater portion thereof, and has always 
resisted the claim of Cagle, but whatever has been done by either 
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agie or Mend evball has been done with fall knowled ge of the continued | 
assertion of the claim of the other. | 
The question which is now presented is whether the ia which hag 
been applied to all others similarly situated shall be also applied to — 
Cagle and Mendenhall, or whether as to them the original decision in - 
their case shall control the disposition of the land in controversy not- 
withstanding that decision involves a manifest misapplication of the law _ 


and the President’s proclamation. As anincident to thisisthe further | 


question whether, the title to the land still remaining in the govern- 
ment, the ruling of one Secretary can be reviewed and reversed by a 
succeeding Secretary. The latter question was carefully considered _ 
and discussed at length in Parcher ». Gillen (26 L. D., 34), where, in | 

conclusion, it was said: | 


The true rule drawn from an examination of all of the authorities is that the juris- 
diction of the land department ceases where the jurisdiction of the courts commence, 
viz: when the legal title passes, and that there is no hiatus between the termination 
of the one and the beginning of the other. Under this rule the land will always be 
within a jurisdiction which can administer the law and protect both public and 
private rights. | | ' 

The office of the Secretary of the Interior is a continuing one. Its incumbents 
come and go but the office remains. The powers and duties of the office are imper- 
sonal, and operate uniformly at all times and upon all controversies without reference 
to who may be exercising those powers ov performing those duties. A change in the 
person holding the office does not authorize, and should not invite, a review or 
reversal of prior rulings or decisions; and neither does such change prevent or defeat: 
a review or reversal in any instance where the Secretary making the ruling or ren- 
dering the decision, if still in office, wonld be in duty bound to review and reverse 
his own act, Administrative reasons as well as the principles of common justice 
require that.a secretary should not disturb or reverse prior rulings or decisions, 
except where it is affirmatively shown that manifest injustice has been done or the 
law clearly misapplied; but this is equally true of his own rulings and decisions, 
and is not limited to those of his predecessor. 

So long as the legal title remains in. the government the Secretary of the faietion 
whoever he may be, is charged with the duty of seeing that the land is disposed of 
only according to law. ‘The issuance of a patent is the final act and decision in that 
disposition aud with it and not before does the supervisory power and duty of the © 
Secretary cease. ; | 


In Williams v. United States (188 U.S., 514-524), the court sald: 


It is obvious, it is common knowledge, that in ‘the administration of such large 
and varied interests as are intrnsted to the Land Department, matters not foreseen, 
equities not anticipated, and which are therefore not provided for by express statute, 
may sometimes arise, and, therefore, that the Secretary of the Interior is given that 
superintending and supervising power which will enable him, in the face of these. 
unexpected contingencies, to do justice. 


In Osborn e¢ al. v. Knight (23 L. D., 216), it was held (syllabus): 


The doctrine of res judicata will not prevent departmental action where such course 
is the only one by which substantial justice can be secur ed, and the subject matter 
remains within the jurisdiction of the Department. | ; 
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- In the same ‘connection, see Gage Vv. Regater (21 L. D., 211); Moores 

v. Sommer (23 L. D., 514); Mullen »v. Porter oes L. D. 444) and Seixas 
v. Glazier (26 L. D. 49). 

~ In common with others, among whom was Mendenhall, Gage law- 


fully participated in the race for homestead claims on the day of the — 


opening and by reason of his .prior settlement obtained the first and 
better right to the land in question. - Without fault upon his part the 
- Department, by its original and erroneous ruling herein, has unjustly 
deprived him of that right. The original parties are before the 
Department and the subject-matter is still within its jurisdiction, 
Cagle is entitled to have the same law applied to him which has been: 
and is being applied to others similarly situated. He has not acquiesced 
in the erroneous ruling but has been vigilant in the assertion of his 
claim. The facts of the case call for the exercise of the supervisory 
authority of the Secretary and the restitution of the right which was 
wrongfully taken from Cagle by the decision complained of. 

The entry of Mendenhall will be canceled, and Cagle will be. per-. 
mitted to make homestead entry of the land in dispute. 

Attention is called to the fact that when Haskins relinquished his 
entry of the tract in question there were then pending against that 
entry two contests, each based upon alleged prior settlement; one by 
Mendenhall, and the other by Cagle. Upon the filing of Haskins’ 
relinquishment the local officers permitted Mendenhall to make entry | 
at once. This was contrary to established rulings. Before an entry 
by either of the contestants was allowed a hearing should have been 
had to determine which had the prior and better right. A hearing was . 
actually had after the entry by Mendenhall and this hearing resulted 
in Cagle’s favor, so that the error of the local offiee in permitting an 
entry by one of the contestants before it was determined which was 
entitled to such entry, may have been without prejudicial effect. 

Mendenhall has filed a motion for rehearing on the ground of newly 
discovered evidence, and presents in support thereof several affidavits. 
In opposition thereto Cagle presents the affidavits of eight persons and 
also a certified copy of the testimony given in another case by some of 
the witnesses whose affidavits are presented by Mendenhall. In this 
other case these witnesses testified about the same subject-matter and | 
what was then said by them does not sustain their present affidavits. 
An examination of all that is presented in that connection demon- 
strates that the showing made does not warrant an order for a rehearing 
and the motion therefor is denied. 7 : 
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RIGHT OF WAY-STATION GROUND—ADVERSE CLAIM. 
Sr, PauL, MINNEAPOLIS AND MANITOBA Ry. Co. 


An intervening entry should not defeat the approval of a station plat, if the land 
was open to appropriation under the right of way act at the date of filing said 
plat. 


| Secretary Bliss to the Commissioner of the General Land. Office, February 
(W.V.D) | 9, 1898. | (B. W. ©.) 


With your office letter “I” of April 99 , 1897, was transmitted an 
appeal by the St. Paul,.Minneapolis and Manitoba Railway Company 
from the action taken in your office letter of October 5, 1896, rejecting 
its application, made under the provisions of the act of March 3, 1875 
(18 Stat., 482), for right of way for station grounds at Camden, in sec- 
tions 3 ana 4, T. 29 N., BR. 44 E., Spokane land district, Washington. 

The company’s plat was filed in the local office June 29, 1896. On 
July 9th following, Matthew B. Lyons made homestead entry for lot 1, 
theS. 4 of the NH. 4 and the NW. 4 of the SE. 4of Sec. 4, T. 29 N., R. 44: 
‘ii., and it was on account of said eutry that the company’s plat was 
rejected, it being held in your office letter that | | 
none of the tracts embraced in the application for station grounds are vacant public | 
lands, and that said application is not subject to approval by the Department. 

As originally presented, the company claimed a right of way across 
section 3. Said section is within the primary limits of the grant for 
the Northern Pacific Railroad Company, and.for that reason the appli-. 
cation was rejected as to said section 3. . | 

The company has amended its plat waiving any claim to the portion 
in section 3, so that the only question submitted or raised by the appeal 
is as to the approval of the plat for the portion shown in section 4. 

As before stated, the tract in section 4 was vacant at the time the 
company’s plat was filed, and the question arises: Can it be deprived 
of its right to have the same approved, if satisfactory, by the subse- 
quent entry of the land covered by the plat before said plat is approved 
by the Secretary of the Interior and noted apo. the records in the 
land office? 

The fourth section of the act of March 3, 1875 Unra); under which 
the present application is filed, provides: | 

That any railroad company desiring to secure the benefits of this act, shall, within 
twelve months after the location of any section of twenty miles of its road, if the © 
same be upon surveyed lands, and, if upon unsurveyed lands, within twelve months | 
_ after the survey thereof by the United States, file with the register of the land office 
for the district where such land is located a profile of. its road; and upon approval - 
_ thereof by the Secretary of the Interior the same shall be noted upon the plats in. 
said office; and thereafter all such lands over which such right of way shall pass 
Shall be disposed of subject to such right of way: Provided, That if any section of 
said road shall not be completed within five years after the location of said section, 


the rights herein granted shall be ene as to any such a section of 
‘said road. : 


nA 
a. tn 
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In its appeal the company alleges that “the station grounds in ques- 
_ tion have been in the occupation and. possession of the COD any. since 
their selection for that purpose.” ~ 

Where a company has complied with the law by filing its articles of 
incorporation and due proofs of organization, it is clearly entitled to a 
grant of the right of way over the public lands under the act of March 
— -8,1875 (supra). To secure this right, however, it must file maps of the 
| location of its road and plats of necessary etict grounds. 

It. is true, the law makes the maps and plats filed by the companies 
subject to approval by the Secretary of the Interior, and it would seem 
that, until approved, no right is vested in the company thereunZer. 

After filing the maps and plats as required by the statute, the com- 
pany has done every act necessary to be performed on its part. 

Much time must necessarily elapse before these maps can go through 
the regular course of examination and be preseuted to a Secretary of 
the Interior for his approval. 

Is the company’s right In jeopardy, although it may a in the actual 
use of the land, during this period, and can its right be made to depend 
upon the action of others, as would be the result of your office decision? 

It is not believed that such was the intention of Congress, but rather 
that in determining whether a map should be approved the condition 
existing at the time of its filing must control. 

As no other objection appears to the approval of this plat than the 
fact that an entry has been permitted to be made of the land covered 
by the claimed right of way since the filing of the map, for the reasons 
herein given the plat is approved, subject to any valid adverse right, 
and is herewith returned, with accompanying papers, for proper action. 


SWAMP LANDS—ADJUSIMENT OF GRANT CONFIRMATION, 


STATE OF MICHIGAN v. LISTZON. ET AL. 


Where the field notes of the survey of a omnes have been made the basis of 
a final adjustment of the swamp grant, and the State has accepted a patent 
thereunder, it is estopped, while holding the lands so conveyed, from claiming 
additional tracts under a resurvey which also shows that a portion of ae lands 
paten ted were not of the character granted. 

The act of March 3, 1857, did not confirm swamp lads to the State wets the grant — 
had been adjusted as to any particular township, or townships, and such adj just- 

~ menthad become final and conclusive by the acceptance, on the part of the Biate, 
of a patent for the lands covered by such adjustment. 


Secretar Y Bliss co ‘the Commissioner of the General Land Office, February 
(W.V.D.) | , . DT, 1898. | (EH. EF. B.) | 


This appeal is taken by the ‘State of I iohigan from the decision of 
your office of March 25, 1887, rejecting its. claim to certain lands in 
township, 34 N., BR. 5 Ba, and 35 N., BR. 4 E., eUTONe Peeters under | 
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the swamp land grant. By said decision you also suspended the fol- 
lowing homestead entries for conflict with said claim, to wit: 
No. 2379 made Aug. 11, 1884, for KE. NW. 4 and NW. LNW, + Sec. 18, aa WwW. “fri. + 
SW. 4 Sec. 7, T. 35 N., R. 4 E., by Hermann Listzon, as to the W.4 SW. 4 Sec. 7. | 
No. 2215, made June 11, 1881, for N, ees + Sec. 14, T. 85 N., R. 4 EB. a William 


~ Meden, 

No. 1626, made Foby. 29, 1876, F. C. No. 833 issued Oct, 10, 1881, for NE z SE, 4 
Sec. 17. T. 30 N., R. 4 i., to Johan Globke. 

No. 2401, ade Feby. 2a, 1885, for NE. 4 of Sec. 23, T. 35 N,, Be 4. B. , by Frank 
Ostrofski, as to the NE. 4 NE. 4. | : 
No. 1683, made Sept. 23, 1876, for S. + SE. 4 Sec. 19, suai: LNE.A Sec, 30, T. 34.N., 

R.5 E., F, C. No. 937 issued Oct. 31, 1883, to John Schalk. 

No. 1654, made July 6, 1874, for E. } SW. $ Sec. 18, and NE.} NW. 4 and NW.4NE.4 
Sec. 19, T. 34.N., BR. 5 E, F.C, 940, issued to Frederick Natzke, as to the SE. +SW. ie 
Sec, 18, and NE. 7 NW. Land NW. NE, t Sec. 19. 


It appears from the record that the lands in controversy were ‘Net 
ineluded in the list of swamp and overflowed lands under the original 
surveys of these townships, which was approved by the Department, 
but subsequently, upon discovery that said surveys were erroneous, 
Lew surveys were made of such townships, and after the resurveys, 
new selections of swamp and overflowed lands in said townsbip 
ewbraced in supplemental list were made and transmitted to your 
office, which was intended to abrogate and supersede all lists of swamp 
and overflowed lands in said townships made prior thereto. Before 
said supplemental list was received by your office most of the lands 
selected by the State in said townships as swamp and overflowed were 
paténted to it upon the apprevod list of | selections made unger the old. 
or original surveys. : 
~ On June 18, 1864, your office addressed a letter to the local otibaes 
at Detroit, 1 Michigan, in which they were advised as follows: ; 

The supplemeutal list “D” to which you refer, was made fr om the PE-SUPVEYS and 
was originall y intencled to abrogate or supersede ithe old lists in the townships con- 
tained in said supplemental list ‘‘D,” but inasmuch.as the selections under the old 
surveys, in that portion of the Detroit district had been acted upon and carried into 
patent, that course was found to be impracticable. As this office cannot recognize 
two lisis of swamp laud selections for the same townships made from different and 
conflicting surveys, and having, asstated, acted upon one, we must of necessity ignore 
the other. You will therefore consider the original-list, made under the old surveys, 
a copy in part of which was sent you on 15th April last, as being the ony list to 
govern you in the townships therein contained. 

In view of this action your office on March 25, 1887, advised the 

local officers ‘that the claim of the State thereunder, for the lands 
herein (therein) described as being in conflict, is this day held for 
rejection,” from which action the State et nenled, 

Townships 34.N., R. 5 E., and 30 N., Rh. 4 E., were surveyed in 1841. 
The tracts in controversy are shown by the field notes of this survey to 
be dry lands, and were therefore uot included in the original list of 
swamp and overflowed lands embracing these townships, which was 
reported to your office aud approved December 24, 1852. | 
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~The Jands included in this list. were patented to the State June 1, 
1854, but subsequent to the issuance of this patent the townships. 
piace therein were resurveyed and a new and supplemental list of 
swamp lands in said townships were received in your office February | 
24,1857. While, by far the greater part of the lands embraced in the 
supplemental list were also embraced in the original list, for which 
patent had issued ,—some of the lands in the supplemental list which 
are shown to be swamp and overflowed, by the field notes of the new 
survey, (like the lands in controversy) are shown’ by the field notes of — 
the original survey to be dry and were therefore not embraced in the 
original list. On the other hand some tracts embraced in the original 
list for which patent has issued and which are shown by the field notes ° 
of the original survey to be swamp and overflowed, are shown by the 
field notes of the resurvey to be dry and not.subject to the grant. The 
result is that while the greater part of the lands in said townships 
for which patent has issued are shown by both surveys to be of the 
character contemplated by the grant, the State has received patent, 
. for some lands which by the corrected surveys are shown to be dry, 
aud patent has been withheld for lands which by the resurvey are 
shown to be swamp and overflowed. 

The grant to the States made by the the act of September 28, 1850, 
is “the whole of those swamp and overflowed lands nade unfit thereby 
for cultivation, which shall remain unsold, at the passage of the act.” 
It is, ee made the duty of the Speretary of the Interior to ascer- 
tain the character of the lands granted, and the manner in which that 
duty shall be discharged is le{t to his discretion. As a general rule 
_ the mere fact that the State has received patents for lands in a par- 
ticular township under an original survey which was afterwards dis- 
covered to be erroneous, would not deprive it of the right to a patent 
to other lands in the same township selected after a resurvey if the 
lands are in fact swamp and overflowed. But in this case, the agree- 
ment made between the State and the Secretary of the Interior to 
accept the field notes of surveys. as evidence upon which the character 
of the lands should be determined, was intended to bea final and com- 
plete adjustment of the grant as to the particular township. As said 
by the court in Michigan Land and Lumber ouany v. Rust oe U; 

S., 589): 


Undoubtedly the beneficiary of such a grant is jaiereaea in its adjustment and 
may properly be heard before the officers of the grantor in determining what lands ° 
are embraced within it and any assent by the grantee to a determination made by: 
. the officers of the grantor as to the lands passing within the grant would be bind- 
- ing upon it. In this case the erant was for the benefit of the State of Michigan, 
but in the act of 1850, making the grant, Congress, as it had a right to do, clearly 
indicated the officer of the State, to wit, the governor, whose action in the pe 
should be the action of the grantee. : 


The errors in the original surveys of certain townships in the State 
were well known at the time the State received the patent for the 
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lands included in the original list which embraced the townships in 
controversy, and the resurveys of such townships were made not only 
with the knowledge, but upon the request of the State. Although it 
was the intention of the Secretary of the Interior, as well as of the 
- governor of the State, that the supplemental lists, made from the resur- 
- veys, should abrogate and supersede the lists made from the original 
surveys, yet, as the list of selections of swamp and overtlowed lands in 
these townships made from the original surveys had been approved and 
patented to the State long before the resurveys were made, the adjust- 
ment of the gralit as to those townships must be held to be final and — 
conclusive, and the acceptance of the patent by the State for such 
lands a waiver of all claim to any other land in such townships. It is 
within the power of the Department at any time prior to the issuauce 
of patent to review its action-approving a list of lands as swamp and 
overflowed, and it was equally within its power to have accepted from 
the State a relinquishment aud reconveyance of the lands embraced 
in the patent issned June J, 1857, in order that the grant might be 
_ adjusted according to supplemental list D, made from the resurveys. 
But no such offer was made by the. State. It received a patent for 
the land embraced in the original list in 1854. The resurvey was 
approved November 5, 1856, and the supplemeutal lst of selections . 
made from this resurvey was received in your office February 24, 1857. 
From an. examination of the list it could be seen that the State had 
received patent for lands to which it was not entitled according to the 
field notes of the new survey, and that it was entitled to lands by that 
survey which were shown to be dry by the original survey, and are uot 
included in its patent. These facts were evidently known to the State, 
or could have been known as they were matters of record, but no 
action was taken looking to a substitution of the supplemental list for 
the original list, and in 1864, your office notified the local officers that. 


the original list must control as to the townships embraced therein, _ 


and the supplemental list could not be considered as giving the State 


any right to lands which were not embraced in. the list upon which _ 


patent issued. 

Upon this authority Listzon and others mee entries of the lands ‘in | 
controversy, to which the State asserts ‘a claim upou the ground that 
as the surveys made by the United States were agreed to be taken as 
establishing the character of the laud, the State is entitled to all lands . 
shown to be swamp and overflowed by any township survey that the 
United States may see fit to make. 

The case of the Michigan Land and Lumber Company: v. Rust, cited 
above, involved the question of the power of the Secretary of the — 
Interior at any time prior to the issuance of patent to correct an errone- — 
ous Survey and to substitute a list of swamp land selections made upon 
a resurvey of such township for an approved list made upon the errone- - 
ous survey. In that case the original approved list was set aside and 
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the claim of the State adjusted upon the supplemental list mae upon 
the new survey upon which patent issued. AS to the effect of this 
patent by the State the court says: | 

This clearly shows an acceptance by the officer of the ‘State, snarpea under the 
act of Congress with the duty of so doing, of the resurveys, as within the authority 
of the Land Department, and makes the adjustment of the grant upon the basis of 
such resurveys final and conclusive. The act of the State in accepting the new and 
corrected survey as the basis of adjustment is tautamount to a waiver of any claims | 
under the prior and erroneous survey, for it cannot be that a grantee accepting a 
_ patent for lands which according to a final and correct survey are shown to be within. 
the terms of the grant can thereafter be heard to say, Notwithstanding I have taken 
all the lands shown to belong to me by this correct survey, I also claim lands which 
by a prior and erroneons, if not fraudulent survey, appear to pass under the grant, 
He cannot in that way enlarge the scope of the grant, and after taking lands which 
are finally determined to pass under the grant say, I also insist upou lands which 
upon such final survey are shown not to be within the grant, simplh, y because under 
a prior erroneous survey they appear to be within its terms. | 


In the case cited the adjustment of the grant was made upon the | 
basis of the resurveys which the court said was final and conclusive, 
-and that the acceptance by the State of the new and corrected surveys 
as the basis of adjustment, is tantamount to a waiver of any claim 
under the prior and erroneous survey. Soin like manner, if the adjust- 
ment was made upon the original surveys as a basis, the State by its 
acceptance of a patent for all the lands embraced in the original list, 
selected upon the erroneous surveys is tantamount to a waiver of its 
claim to any other lands, although the issuance of the patent may have 
been inadvertent. It is the acceptance of the patent covering Jands 
shown by the resurvey to be dry which the State does not offer to recon- 
vey, that estops it on claiming lands shown to be swamp. by such . 
resurvey, 

In the 6th et of error, it is siege fiat the w. : SW. 4 S66 7; 
N, $ SW. 4 Sec. 14; and NE. + Sec. 23, T. 35 N., R. 4 E., are sown to | 
be swamp land by the plat and field notes of the original survey as well 
as by the resurvey, and it was therefore error to reject the claim of the 
State to such lands. 

In answer to this it is sufficient to say anit these subdivisions are 
| clearly shown by the plat of the original survey to be dry lands and 
were therefore not included in the ones list upon which the patent 
issued. 

It is also claimed that as the lands in supplemental list D were 
reported to your office prior to the passage of the confirmatory act of | 
March 3, 1857 (11 Stat., 251), said act has confirmed all such selections 
- and passed the title to the State. 

The act of March 3, 1857, did not confirm to the State, lands embraced 
in any list upon which affirmative action had been taken by the Depart- 
ment, or where the grant to the State had been adjusted as to any 
particular township or townships and such adjustment had been made 
final and conclusive by the acceptance by the State of 3 a patent for the 
| lands covered. oe such a ustm ent. 
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The purpose of the act was to confirm selections of swamp lands 
theretofore reported to.the General Land Office, upon which the Secre- | 
tary of the Interior had failed to take action. As said by the court in 
Martin v. Marks 97 U.S., 345, | 


It seems that, seven years after the passage of the swamp- Sand. grant, this failure of 
the Secretary to act had become a grievance, for which Congress deemed it necessary" 
to provide a remedy, by the act of March 3, 1857 (11 Stat., 251), which declares that 
the selections of swamp and overflowed lands granted to the States by the act of 
1850, heretofore nade and reported to the Commissioner of the General Land-Office, 
80 far as the same shall remain vacant and unappropriated, and not interfered with 
by an actual settlement under any existing law of the United States, be and the | 
saine are hereby confirmed, and shall be approved and patented to the States in con- 
formity to the Broyie1008 of said act. 


_ As to the swainp lands within these townships the Secretary had 
taken action and had patented to the State, all of such lands, upon an 
adjustment of the grant made by him, which was final and complete as 
to such townships. The adjustment of the grant upon the basis of the 
original surveys and the acceptance of the patent by the State was tan- 
tamount to a waiver by the State of.all claim to any farther adjustment 
upon the basis of the resurveys so long as it retained the benefits of the 
first: adjustment, and hence, within the meaning of the act of 1857, 
there were no selections pendin g at the date of the Pasenee: of the act 
upon which it could operate. _ 

Again in the case of. Michigan Land and iniber Company v. Rust, 
supra, the court says: | | 

tow, the obvious purpose of this act of 1857 was to eeiirs and confirm the various 
steps taken by the Secretary of the Interior in the selection of swamp and oyver- 
flowed lands. It was general in its terms, reaching to all the States, and the ditfer- 
ent modes by which identification of the swamp and overflowed land had been 
attempted to be accomplished. | 

‘The decision of your office of Match 25, 1887, rejecting the claim of 
‘the State to the lands in controversy is affirmed, and you will therefore 
relieve from suspension the entries of Herman Listzon and others, and 
take such action thereon as may be necessary. 


GRADUATION ENTRIES—CONFIRMATORY ACT OF JANUARY 18, 1898. 
JOHN P. Cook, 


Graduation entries, invalid on account of the failure of the local office to collect 
the full price of the lands covered thereby, are confirmed, if otherwise regular, 
by the act of January 18, 1898. 


Secretary Bliss to the Commissioner of the General Lana Office, Februar. y 
(W. V.D.) ean 11,1898. . Meee a) 


With your office. letter ““O” of August 20, 1897, was forwarded an 
appeal, filed on behalf of John E, Cook, alleged to ie the son of John — 
P. Cook, deceased, who, on October 24, 1854, made graduation. cash 
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entries, at Demopolis, Alabama, numbered 14, 618-19-20 (paid for at 
‘the rate of seventy-five cents per .acre), from your office decision of . 
March 8, 1897, in which it was held that there was yet due on account 
of said entries an additional amount equal to twenty-five cents per 
acre, said lands being properly rated at one dollar. per acre at the date. 
of the above described sale. 

In your said office decision it was stated that upon payment of the 
amounts due upon said graduation cash entries the same would be 
approved for patenting. 

In view of the recent act of Congress, approved January 18, 1898 
(Public No. 5), in which it is provided— 

That all entries of the public lands made under the provisions of the act entitled 
‘An Act to graduate and reduce the price of the public lands to actual settlers aud 
cultivators,” approved August fourth, eighteen hundred and fifty-four, which are 
illegal and invalid because of the failure of the registers and receivers to previously 
collect from the settler the full price of the lands covered thereby, Le, and the same 
are hereby, confirmed, if, upon examination by the Commissioner of the General 


Land Office, the same are found to be otherwise regular and in compliance with said 
act and the acts supplemental thereto,— | : 


| it is unnecessary to consider the question raised by the epee as to the 
_ proper rating of these lands, as the entries would seem to be contirmed 
_ by the act quoted. | 
‘The record is therefore herewith ore for your further eousidera- 
tion and action in view of said legislation. | | 


SECOND CONTEST—SUCCESSFUL CONTESTANT. 
| GRANFLADEN v. HAMILTON (ON REVIEW). 


JA contest allowed during the pendency of prior proceedings i inv volving the same land 
can not operate to confer any right as against the successful party in said 
prqneemn gs. = 


Acting Secretary tiyan to the Opiinenee of. the ae! Land Office, 
(W.Y.D.) February 12,1898. (W. A. E,) 


Fred Dede, intervening contestant, has filed motion for review of 
departmental decision of November 17, 1897 (25 L. D., 384), in the case 
of Thomas L. Granfladen v. James Hamilton, involving the N. 4 of the 
NE. + and the SW. 4 of the NE. 4 of Sec. 23, T. 106 N., BR. 50 W., 
Mitchell, South Dakota, land district. ; 

The history of the case, in brief, is as follows: 

~ February 10, 1880, Mary T. Jacobson filed pre-emption decisintors 
statement for the land above described, but died before making final. 
proof and paymeut, leavin g an infant boy, Lewis Tf. J ee as her 
sole heir. 

September 8, 1893, T. J. Spaneler made homestead entry for the 
same land, and on April 25, 1895, James Hamilton filed affidavit of con- 
test against ead entry, charging abandonment. 
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While this contest was pending and before decision therein, to wit, 
on June 29, 1895, Thomas L. Granfladen, guardian of Lewis T. Jacob- 
- gon, minor heir aforesaid, filed an application to make proof and pay- 
ment under. the decedent’s filing. This application was rejected, and 
Granfladen appealed to your office, which affirmed the action of the. 
local office, wher omen Gr anfladen filed further appeal to the Depart- 
—Inent. 

In the meantime, the geal officers considered the contest of Hamilton 
against Spangler, and recommended the cancellation of -Spangler’s 
entry.. No appeal from this action having been filed, your office, by’ 
—Jetter of January 28, 1896, canceled said entry, and on February 6, 
1896. Hamilton was allowed to make-lomestead entry for the land. 

July 25, 1896, while Granfladen’s appeal was pending before the 
Departinent, Fred Dede filed affidavit of contest against. Haiilton’s 


entry, alleging that said entry was speculative and fraudulent, and =~ 


that the entryman bad never resided upon or cultivated said land. 
A hearing was had on this affidavit, at which Hamilton made default, | 
- and the local officers recommended the cancellation of the entry, but — 
when the record reached your office it was at once forwarded to the 
Department, without action. by your ae for consideration in connec- 
tion with Granfladen’s appeal. | 
By departmeutal decision of N ovember 17, 1897, it was held that fail- 
ure to submit pre-emption final proof and cies pagent for the land 
within the statutory life of a filing on unoffered land, does not defeat 
all rights under the filing, but subjects the claim to any legal settle- 
ment claim that may intervene; that as between a pre-emptor thus in 
default and a homestead claimant for the same land, who is also in 
default in the matter of settlement and residence, the superior right is 
~ with the one who first takes steps to. cure his default; and that a suc- 
cessful contest against the homestead entry in such a case will not _ 
defeat the right of a minor claimant under the pre-emption filing to _ 
submit final proof, if, prior to the conclusion of said contest, applica- 
tion is made to complete the pre-emption claim, and it appears that the | 
contestant had not made settlement on the land at such time, and was 
aware at the time of initiating his contest, of the fact that the minor 
with his guardian was residing upon and claiming the land. In regard 
to Dede’s contest, it was said: “As Dede’s affidavit of contest, filed | 
July 25, 1896, is subsequent to Granfladen’s application to make proof. 
and eae under Mrs. Jacobson’s filing, any rights that Dede may 
have in the premises are subject.to those of Granfladen.” 7 
Granfladen’s application was accordingly allowed, Dede’s. contest 
was Suspended, and you were instructed, in case the proof submitted 
by the guardian should be found satistactory, to call upon Hamilton to . 
show cause why his entry should not be canceled, . 
Hamilton has not filed motion for review of said decision, but Dede ~ 
has filed motion for review of so much thereof as holds his fights sub- 
ject to those of the minor heir of Mrs. Jacobson. 
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‘Dede claims that as he has successfully contested Hamilton’s entry, 
he has a statutory preference right of which the Departinent can not 
deprive him. 

It was error on the part of the local officers to order a hearing on 
Dede’s contest while Granfladen’s appeal, involving this land, was pend- 
ing before the Department, and consequently his success in that con- 
test can not give him any rights that would defeat those of the minor 
heir, ; 

His affidavit of contest was filed nearly thirteen months after Geane 
fladen’s application, and is clearly subject to said epee” | 

The motion oe review is accordingly deuled. 


—— 


OKLAHOMA LAN DS—ADDITION AL HOMESTEAD—ACT OF FEBRUARY 10, 
| 1894... 


CAHSAR v, SALES. 


The right to make additional homestead entry under the act of February 10, 1894, 
cannot be exercised by one whose claim to the land embraced in his original — 
entry was initiated after the passage of said act. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(W. V. D.) | February 12, 1838. (J. L. McC.) 


Porter T. Cesar, on June 25, 1891, made homestead entry of Jots 3 
and ‘4 of Sec. 15, T. 14 N., R. 3 E., Guthrie land district, Oklahoma 
Territory. | 

On June 17, 1895, he applied to enter lots § and 10 and che 84 of the 
SW4 of the same section, under the act of February 10, 1894 (28 uae 
37), which provides (under certain limitations attached) 

That every homestead settler on the public lands on the left Tanke of the Deep 


Fork river, in the former Jowa reservation, in the Territory of Oklahoma, who 
entered less than one hundred and sixty acres of land, may enter, under the home- 


stead laws, other lands adjoining the land embraced in his original entry, when 


such additional lands become subject to entry, which additional entry shall not, 
with the lands eee mens entered, exceed in the aggregate one nue Dee and sixty 
acres. | 


- The loeal officers rejected his application; and upon his apneut your 
office affirmed their action, holding that (irrespective of the fact that 
one Benjamin Sales had made homestead entry of the tract on May 24, 
1895,) the act of February 10, 1894, applied only in the case of persons 
whose claim to the land etnbraced in the original entry had been 
initiated prior to the approval of the act. 

‘This conclusion is clearly in accordance with the language and intent | 
of the statute; furthermore, the departmental circular of Ma y 18, 1895. 

(20 L. D., 470-1), instructing local officers how to proceed in the 
enforcement of the act, directs that “no party will be entitled to an. 
additional entry under said provision whose claim to the lands 
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embraced in his. original entry has been initiated since the approval 
of said act.” | | 
The decision of your office is affirmed. 


HOMESTEAD—CITIZENSHIP—NATURALIZATION. 
 MInrcHELL v. BACKES. | 


A. slight difference in the spelling of the name as shown. in the declaration of 
intention to become a citizen, and the final papers, will not be held sufficient to 
defeat a claim of citizenship on behalf of a homesteader, where from the testi- 
mony it appears that he is the identical person referred to in each instance. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(W. VY. D.) Kebruary 12, 1898, , (G. B. G.) 


On April 26, 1889, John Backes made homestead entry for the NE. 4 
of Sec. 21, T. 16 N., R. 2 W., Guthrie, Oklahoma. - 

On November 3, 1890, Willard P. Mitchell filed a contest: jeaiee said — 
- entry, alleging ‘ soonerism” and speculative intent in making the entry. 

After a hearing duly and regularly had, the local officers recom- 
mended that the contest be dismissed ca the entry of Backes held 
intact. 

On the appeal of Mitchell, your office, on May 17, 1895, affirmed the 
decision of the local officers. 

The case is before the Department on the appeal of Mitchell from 
said decision. 
It is urged, substantially, that your office erred in its conclusions of 
fact, and further: | a 


1. Error in not finding from the record in the case and the homestead papers of. 
John Backes that the entryman has not shown that he was a duly qnalified home- 
_ steader, and wholly failed to show that he was a naturalized citizen of the United 
. States, as sWorn to in his homestead affidavit. 


On the questions of alleged Anqualieation for ‘soonerism ” ant 
_ speculative intent in making the eutry, which were the only questions 
in issue at the hearing, the record, by an overwhelming preponderance 
of the testimony, sustains the concurring conclusions of your office and — 
the local officers. Moreover, since the trial herein, and since the 
decision of your office was made, Joseph Turner, Charles Stoelting and 
Walter L. Finch, three of the principal witnesses relied upon by the 
coutestant to establish the allegation of the premature and unlawful 
entry of the defendant into the Oklahoma country, have been indicted 
and convicted of the crime of perjury for their evidence given in this 
case, Turner and Stoelting pleading guilty in answer to the indictments 
against them. . 

The question of citizenship requires more extended consideration. 

This question was first raised on appeal, and was not the poner: of: 
investigation at the hearing. 

Attached to the entry papers im this case Is a certified copy of the 
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declaration of intention of “Johann Bakes” to become a citizen of | 
the United States, made before the clerk of the district court in and 
for Dodge county, Nebraska, dated June 30, 1883, and in answer to the 
appellant’s contention that the said John Backes is not a citizen of 
the United States, counsel for the defendant has filed a “ naturalization 
final paper,” issued from the United States district court for Logan 
county, Oklahoma, December. 15, 1890, wherein “Johann Backes” is 
admitted to become a citizen of the United States, It is thus seen 
that the surname in the certificate of naturalization differs from that 
in the certified copy of the declaration of intention, it appearing in the | 
copy of the declaration as “ Bakes” and in the certificate of citizenship 
as ** Backes.” This discrepancy may easily be explained on the theory 
that the spelling in the copy of the declaration is an inadvertence, and 
that “Bakes” and “Backes” may be and is the name of the same per- 
son. But the defendant herein writes his name as John Backes, and 
the name so appears everywhere in the record wherever arentione 
except in the papers above referred to. ‘This might easily be explained. 
by the fact that Johann and John are the same Christian names, the 
former being the German equivalent of the latter, were it not for the 
further fact that the defendant has testified in this case that he had a | 
brother “Joahann Bechas,” who had been living in America but was 
then dead. It will be observed that both the Christian and surname | 
are here spelled differently than appears elsewhere. 

‘The record shows that John Backes is a man of good character, and 
- he swears that he filed his -declar ation of intention to. become a citizen 
_ of the United States in Dodge county, Nebraska, in the year 1833; | 

that he afterwards filed a copy of this declaration in the Guthrie jana | 
- office at the time he made entry for the land in controversy. It is 
believed that he is the identical person named inthe declaration of — 
intention and certificate of ciulzeueD on file, and. that he is a citizen 
of the United States. 

It is directed that his oun y be held intact, subject to farttier é com- 
pliance with law. 

The eon appealed from is affir med. 


- SOLDIERS ADDITIONAL HOMESTEAD-—CERTIFICATE OF RIGHT. | 
C. W.. DARLING. 


Where a certificate of a soldier’s additional homestead right has been located by an 
assignee, and the location canceled in part, and patent issued for the remainder, 
the assignee is entitled to a recertification, under the act of August 18, 1894, of 
the additional right for the number of acres not secured under the original ¢ cer- 
tificate. 


Acting Secretary Ryan to the Cen of the General Land Office, 


CW. V. D.) | — Bebruary 12,1898. (P. J.C.) 


The question presented by the appeal of CO. W. Darling from your 
_ Office decision of June 18, 1896, may be briefly stated as follows: 
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A certificate was issued by your office on . December 12, 1878, to one 
William Hughes, by which he was held entitled to make a soldier's 
additional homestead entry of 106.12 acres. Through his attorney-in- 
fact, C. W. Darling, an entry was made, in 1879, of one hundred and 
twenty acres in the Fargo, North Dakota, ne district. Without 
going into detail, it is sufficient to say that this entry was finally can- 
celed as to one forty acre tract included therein, for the reason that 
there was a prior entry thereon, and the remainder, eighty acres, was 
subsequently patented under said entry. 

In 1896 Darling presented an application to your oftice to have a 
recertification to him of the certificate to cover forty acres. He pre- 
sented his own affidavit that he purchased said original certificate for 
a valuable consideration and that he was and is the owner thereof. He 
also presented the affidavit of the surviving member of a banking firm 
_ from whom he purchased this and other certificates, by which itis shown 

that the bank did sell him the certificate. There was also furnished — 
the original irrevocable power of attorney from Hughes to Darling, 
authorizing the latter to enter, convey, etc., the land pachaden in the 
entry. 

By your said office letter it was decided: | 

The entr y. located under this certificate has heen patented, aa although said entry 
failed in so far as one forty acre subdivision is concerned, yet the patenting of the 
remainder thereof was in full satisfaction of the additional right of William Hughes. 

Therefore the application for the recertification of the said certificate is denied, 
and said certificate will be filed with the papers in 1 said final certificate No. 408, 
where it rightfully belongs. 


From this decision Darling has appealed. 

The ruling of your office that the entry of eighty acres under the 
original cer tificate was in full satisfaction of Hughes’ right of entry 
was probably based on the doctrine announced in Hiram 8. Thornton 
(3 L. D., 509), where it was decided (syllabus): 

Under a fair construction of the original homestead act, and the legislation Sapple: 
mental thereto, conferring the right, under section 2306 of the Revised Statutes, to 
make an additional entry, eek right is held to be exhausted when once used, 
although for a less quantity than sufficient to make up one hundred and-sixty acres. 
- But in the case of Webster v. Luther (163 U. S., 331) it was held by 
the supreme court that no limitation could be placed on the right con- 
ferred by the certificate, either in the hands of the ex-soldier or his 
‘transferee ; that this was a eratuity in the nature of a compensation for 
past services to the country, and that it was not intended the right thus | 
conferred should be hampered in any way 'to defeat or impair its value: 
In view of this decision by the supreme court of the United States, the 
- Thornton case will not be followed. , 

By the act of August 18, 1894 (28 Stat, 397 \; all soldier's additional 
homestead certificates that had been issued were declared “good and 
valid in the hands of bona fide purchasers for value.” By circular of 
October 16, 1894 (19 L. D., 302), assignees of these certificates mere, 
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prior to any sited by the assignee, required to present them to your. 
office for examination and additional certification. It also provided 


that: 


Holders of such seviiioates desiring 1 ” exercise ari i@ht of entr y in their own names, 
must file such certificates in this office, together with satisfactory proof of owner- 
ship and a bona fide purchase for value, lf, upon examination, the proof so filed is 
satisfactory, an additional certificate will be attached to the original authorizing 
the location thereof, or entry of land therewith, in the name of the assignee or his 
assions. You will allow no entriés iu the names of assignees except upon pr esenta- 
tion of such additional certificates issued by this office. When such additional cer- 
tificates are presented, you will issue homestead papers and the final certificate 
and receipt, in the name of the SUGUBTEre®) referring to him in said papers as the 
“ Assiones” of the soldier. 


It appears that the right of entry by the certificate has not been 
exhausted. The evidence presented is prima facie sufficient to show 
that Darling is the owner of this certificate, having purchased it for a 
valuable consideration. Under these circumstances it is clear that 
under the law and the circular quoted, he is entitled to an additional 
certification to the amount of the acreage that has not been cover ee by 
the former entry under the original certificate. | | 

Since, under the act of Congress, and the decision of the supreme - 
court, the transferee is vested with all the rights the original holder. 
had, there would seem to be no good reason why an additional certifi- — 
cate may not be issued to Darling for the: number of acres bot yet — 
entered under the original certificate. a 

Your office decision is therefore reversed, and you are aneeied: to 
issue to Darling an additional certificate for twenty-six and twelve one- 
hundredths (26. 12) acres. 


- HOMESTEAD ENTRY—MARRIED WOMAN—WIDOW—RESIDENCE. 


> 


LEONORA H. Forzs. 


In the case of a man and woman who make homestead entry of adjacent tracts and — 
thereafter marry, and maintain residence in a house built across the line divid- 
ing their claims, the residence of the wife must be held to have been abandoned 


from the date of her marriage; but, if the husband subsequently dies, the widow, 


without forfeiting her right to perfect her husband’s claim, may resume residence 
on her own Jand, in the absence of any intervening adverse right, and poner 
title thereto after due compliance with law. 


Acting Secretary Ryan to the. Commissioner of the Gaal Land Office, 
cue Vv. D.) _ « February 12, 1898. | (Jd. DL. eee, 


| Your office, by letter of September 3, 1893, traneamitted a letter from 
Leonora H. Fores (formerly Leonora H. Br ench), and suggested its con- 
sideration as an informal appeal from your office decision of March 2, 

1896, sustaining the action of the lecal officers in rejecting the final 
proof offered by her in support of her homestead entry, made July 30, 
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1889, for the S. 4 of the NE. 4 and the S, % of the NW. 4 of Sec. 8, 
T. on N., R. 36 E., Spokane Palle land district, Washington. 


On the same day (July 30, 1889) when Miss French made homestead __ 


entry of the tract above described, Victor E. Fores made nonesene 
entry of the SW. 4 of the same gecesi, 

Said Victor E. For es and Leonora H. irene were married Geen, | 
23, 1889; and the testimony shows that they lived in a house built 
across the line between the two claims, and that both claims have been 
cultivated each year since the entry. + 

It is also shown that Victor E. Fores died on Osteber 6, 1893; and. 
. that his widow, Leonora H. Fores, on January 10, 1895, rae final proof 7 
on her deceased husband’s homestead ertry; that final certificate was 
issued to her as:his widow on that day; and that patent issued therefor 
on June 8, 1895. . 

Your offic, in its decision appeased pi Says: | | 

It has been frequently held by the Department that a single woman, who makes a 
homestead entry and subsequently marries, and thereafter lives with her husband. ~ 
. (who had filed on an adjacent tract) in a house built across the dividing line between 

the two claims, by such residence abandons her own Sony: ‘Bee 17 L, D., 215, and 
cases therein cited. 

For the reason above set forth your office rejected Mrs. Fores’ final 
proof, and held her homestead entry for cancellation. | 
The final proof. was unquestionably properly. rejected; but it does 
not necessarily follow that the entry in question should be canceled. 

It may be conceded that,-during the lifetime of her husband, and 
while she was residing with him, Mrs. Fores’ residence on her own entry 
was abandoned. But it is not a peativenent of the law that she should. . 
continue to residé upon his land, after his death, in order to make final © 
- proof: thereon. When she became a widow it was competent for her to 
reside upon land of her own. No reason appears why (in the absence 
of any intervening adverse claim) she may not show that she estab- 
lished residence on the tract formerly entered by her after her hus- 
band’s death, if such be the fact. It is true that between. that date 
(October 6, 1893, supra,) aud the date when she made final proof 
(December 5, 1895, ,) five years had not intervened ; but no.reason appears 
_ why, after showing proper compliance with the peuEsremente of the law, 
she may not, if she so elects, commute said entry to cash, or continue 
to reside thereon for five years and make the ordinary homestead proof. 

The decision of your office is modified as above indicated. _ 


- Discovery PLACER Oran v. en 


Motion for review of departmental desision: of Dacenbart 9, 1897, 25 
Li. D., 460, denied by Acting Secretary Ryan, February 14, 1898, | 
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MINING CLAIM—PRACTICE—APPEAL—ANNUAL EXPENDITURE. 
Davip Footn LopE. | 
On appeal from a decision refusing to entertain a protest avainst a mineral entry, 
the appellant is not required. to serve notice of the appeal on the entryman. 
Annual expenditure is not required upon a mining claim after entry thereof. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(Ww. V.D.) | Hebruary 14, 1898. | (P. J.C.) 


It appears that Frederick L. Sigel ef ai. made mineral entry No. 192, 
David Foote lode mining claim, Rapid City (formerly Deadwood), South 
Dakota land district, on February 25, 1885. | 

For reasons not material now, your office held the entry for cancella- _ 
tion. ‘August 8,. 1894, but on April 2, 1597, on a showing made to the | 
satisfaction of your ollice, the entry was reinstated and ETN for 
patenting. 

Subsequently Helen. M. Stout filed a re ik the entry, which 
your office dismissed. Stout filed an appeal, but did not serve the 
same on the claimants. Your office ther eupon sent the appeal back to 
the local office, with instructions to have service of the same made on 
the entrymen. Due notice of this action was served on Stout, but no — 
attempt was made to comply with the order. Your office therefore, by 
letter of January 31, 1898, forwarded the record to this office for con- 
- sideration under the authority of Hannon v. Northern Pacific Railroad 
Company (11 L. D., 48), 

Under the ruling in Henry CU. Evans (23 L. D., 419) and Giaaes A. 
Mining Company v. Gross (24 Id., 349) the appellant was not required 
to serve notice of his appeal from your office. decision dismissing. his 
protest, on the entrymen. As said in the first case, the rule requiring — 
service of notice of appeal on the opposite party “applies only to 
cases in which jurisdiction has been acquired over the entryman.” In 
an application for a hearing, such jurisdiction. has.not been acquired. 


Since the case is before the Departinent under the rule requiring © | 


the case, where there are defective appeals, to be sent up (Eimstad 2. 
Northern Pacific R. BR. Co., 24 L. D., 230), and as this case is special 
anyhow, under the special order of January 29, 1896 (22 L. D., 120), 
the case will be considered on its merits, 

The only grounds alleged iu the protest are the pitaes of the owners 
of the David Foote lode to perform annual labor thereon for the years 
1887 to 1893, inclusive, and that by reason of such failure the claim’ 
has been eelocntod: 

Paragraph 17 of the mining sieeuian of December 15, 1897, 25 L. D., 
563 (paragraph 5 of the old circular), specifically declares that annual 
expenditure is not required on a mining claim after entry. In Benson > 
Mining and Smelting Co. v. Alta Mining and Smelting Co. eae U. ra 
428) the supreme court held (syllabus): | 

When the price of a mining claim has been paid to ths Lov corneas the equitable 


rights of the purchaser are complete, and there is no obligation on his pant to do 
further annual wos in order to obtain a ppereny: | 
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Oe of the questions raised in that case was similar to the one 
sought to be raised by the protest in the case at bar. The owners of 
the Alta lode made entry in 1879, but failed to do the annual work for 
1882, whereupon other parties relocated the ground as the Ben Butler, 
and took possession thereof. The court held that the ground was not 
_ Subject to relocation. 

It is clear, therefore, that there was no forfeiture of the David Foote 
lode by reason of failare to do the annual work, and the ground 1 was 
not subject to relocation. 

. Your office judgment dismissing the protest is affirmed. 


owed 


LAWRENCE v. SurcEr. 

Petition for re-review denied by Acting Secretary van, Meneaary - 
14,1898. See departmental decisions of May 25, 1897, 24 L. D., 477, 

‘aud November 12, 1897, 25 L, D. , oll, ; 





, CLASSIFICATION OF LANDS—HEARINGS—EVIDEN CE. 
EF. ADKINSON. 
Evidence may be taken by deposition, as provided in the rules of practice, in the 
case of hearings ordered on protest against a Classification of lands under the act. 
of February 26, 1895. 
Acting Seeretury Ryan to the bane of i General Land Ofice, | 
(W. V. D.) . February 14, 1898. — (KE. FL B.) 
Tam in receipt of a communication from Mr. F, Adkinson of Helena, 
Montana, complaining of the action of your office in holding that tes- 
timony to be used in hearings ordered under the act of February 26, : - 
1895 (28 Stat., 683) providing for the classification of mineral and non- 
mineral lands, within the grant to the Northern Pacific Railroad Com- 
pany in certain districts in Montana and Idaho, can not be taken | 
outside of the land district, when the witnesses reside more than fifty 
miles from the land office, but all such eens must be taken before 
the local officers. 

The letter of your office of January 28, 1898, in which the auliye 
complained cf was made. is enclosed with the comm nication of Mr. 
Adkinson above referred to. It does nor appear from this letter that 
you notified Mr. Adkinson that the testimony to be offered in the hear- 

ing could not be taken under the rules and regulations of the Depart- 
ment, governing the hearing of contests involving the mineral or non- 
mineral character of the land, because after quoting that. portion of 
the act which provides that where protests are filed against the accept- 
ance of the classification as made by the commissioners | 
a hearing shall be ordered by and conducted before the said register and receiver 
under rules and regulatious as near as practicable in conformity with the rules and 
practice of such Jand office in contests involving the mineral or non-min eral charac- 
ter of the Iand in snch cases 

you say; “It would seem therefore that under said act hearings can be: 


held only before the local olficers, ye. 
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Theré is no question as to the correctness of this proposition, but, 
what the writer of the letter desired to know was 
“mony to be submitted at said hearing could be fake under the rules 
and practice governing contests. : 

The act expressly provides that the hearings shall be ordered and 
conducted before the register and receiver under rules and regulations 
as hear as practicable in conformity with the rules and practice of the 
land office in contests involving the mineral or non-inineral character 
of the land. - The rules under which hearings are conducted embrace 
rules for the taking of testimony to be submitted upon such hearing, 
and Rule 23—Rules of Practice, controls‘in hearings ordered under this 
act as well as in all other contest cases. 

You will notify Mr. Adkinson that testimony in such cases may be 
taken under said rule. 





MINING CLAIM—ADVERSE| CLAIM—NOTICE—APEX OF VEIN. 
Woops v. HOLDEN ET AL, 


In the case of a common conflict between several mining claims, a relinquishment or 
_ exclusion by the applicant for patent, in favor of one who did not adverse the | 
application, is of no effect, asagainst another adverse claimant who, prior seis 
has prosecuted his adverse claim to a favorable judgment. 

Where adverse proceedings involving a common conflict are filed and proseented, 

- - that fact necessarily appears of record, and the parties in interest are charged 
with notice thereof. It is then incumbent upon each adverse claimant to take 
such action as will determine his right, not only as agaiust the applicant for 

patent, but also as against the other adverse claimants. Until this is done the 
the stay of proceedings commanded by section 2326 R.8., is not relieved, and the 
‘controversy ” is not ‘‘settled or decided by a court of competent jurisdiction.” 

Notices of application for ‘patent which exclude stated areas ‘without waiver of 
ee do not require the filing and prosecution of adverse claims to the areas 
thus excluded; and the fact that no adverse claims are tiled in such a case does. 
not warrant the inclusion of said excluded areas in the entry. 

An adverse claim filed and prosecuted successfully against a mineral sane ave can 
have no effect as to the areas expressly excluded from said eppieabion, or confer 
any right thereto in such adverse:claimant. | 

An applicant for the right of mineral entry, who expr essly excludes from notice of 
bis application stated areas, is not entitled thereafter to make entry of such 

excluded ground without due notice of such intention. 

For the purposes of exploration, discovery, and purchase, the legal apex of a vein. 

that dips out of ground disposed of under the placer or non-mineral laws, is that 

- portion of the vein within the public lands which would constitute its actual 
apex, if the vein had no actual existence in the ground so disposed of. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(Ww. Vv. D.) 3 February 14, 1898. ae (P. J.C.) 


June 18, 1894, ‘Warren Woods, trustee, made application for patent 
for the Hartford lode, survey No, 8839, Pueblo, Colorado, land district, 
and during the period of publication the owners of the Mary Mabel, 
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aad the. owners of the Sierra Nevada and Starlight lode mining claims 
filed separate adverse claims against the Hartford, and in due time 
brought suits thereon. Upon the institution of these suits certificates - 
of the clerk of the district court.of El Paso county, in which the claims 


are situate, were filed in the local office, showing that such sults had 


been commenced and were then pending. 
During the pendency of these adverse suits, and on . November 22, 


- 1894, A. M. Holden and David W. R awley made application for cant 


- for the Mary Mabel lode mining claim, survey No. 8912, in the same 
jand district. The posted and publisbed notices of this application 
contained the requisite descriptive matter and, without any words of _ 
qualification, excluded the area in conflict with certain specified mining — 
claims. They also contained a clause “excepting and excluding the 
conflicts with” certain other claims, “without waiver of rights.” In- 
cluded in the last exception is the Hartford claim and the Little Mon- 
tana claim. No adverse was mee against the Mary Mabel during the 
period of publication. 
-December 6, 1894, a judgment in the Mary Mabel’s adverse suit was » 

a rendered by the enor in favor of the Mary Mabel and against the Hart- 
ford, the latter having made default. The Hartford then filed a motion 
to set aside the default judgment, but January 23, 1895, this motion 
was denied and the former judgment confirmed. A certified copy of 
the judgment roll was filed in the local.office February 11, 1895. Sub- 
- sequently it was discovered that there was a mistake in this judgment 
in ‘the description of the Mary Mabel, but this error was corrected by 
a nune pro tune order October 7, 1895. _- 


The Thanksgiving lode, which conflicts to a consider able extent with 


both the Mary Mabel and the Hartford, at the westerly end thereof, 
did not adverse the Mary Mabel. It filed i in the local office an adverse 
claim against the Hartford, but no suit was brought in support thereof. 
After the rendition of the jadgment in favor of the Mary Mabel in its. 
adverse suit against the Hartford, and on August: 21, 1895, the appli- 
cant for the Hartford patent, executed a paper in the nature of a relin- 
quishment to the Thanksgiving, by which he “releases and excludes 
from his said application for the Hartford lode, all that portion of the 
Hartford lode so in conflict with the Thanksgiving lode, Sur. No. 8827, 
as appears from the official plat and field notes of the said claims.” 
Buch a relinquishment and exclusion in favor of one who. failed to 
adverse is of no effect against one who did adverse and sa | 

. prosecuted his adverse claim to a favorable judgment. 

March 27, 1895, the Mary Mabel owners made application to purchase, 
excluding all fie area in conflict mentioned in the notices of its appli- 
cation for patent, except the Hartford conflict and a small portion of . 
. the Little Montana conflict relinquished to the United States for the 

use of the Mary Mabel. This application was allowed by the local: 

Officers, and miner al en try No. 595 was-made ape il 2, 1895, 
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June 18th, following, your office called the attention of the local office 
to the fact that the Mary Mabel conflicted with the Mt. Rosa placer, 
which had been patented April 24, 1893, and stated that the placer 
intersected “about sey enty five feet. of the assumed lode line ot the 
Mary Mabel claim, thus dividing said lode into two non-contiguous 
parts.” It was then held by your office, under the authority of Silver 
Queen lode (16 L. D., 186), “that a lode claim intersected by a prior 
placer location can ie be allowed to include ground not contiguous to 
that coutaining the discovery;” and that therefore the right of the — 
Mary Mabel does not extend beyond the point where the Iode line inter- 
sects the west line of the Mt. Rosa placer. This ruling resulted in a 
hearing in the local office to determine whether the Mary Mabel vein 
or lode is intersected by the patented placer, in which proceedings the 


owners of the Hartford and Thanksgiving claims appeared as protest- 


ants. At the conclusion of the hearing the local officers divided in 
opinion, the register holding that the Mary Mabel vein or lode departs 
from its assumed course and passes to the nor th to such an extent that 
it is not intersected by the placer, and the receiver holding that the 


~ vein or lode is so intersected. 


Both parties appealed, and your office. ae it 1897, ‘affirmed the 
decision of the receiver and held the Mary Mabel Stee for cancella- 
tion as to all that part thereof lying easterly from the point of inter- 
section of the Mary Mabel lode with the westerly side line of the. Mt. 
Rosa placer. Thereupon the mineral claimants prosecuted this. ee | 
The principal questions presented by the record are: 

(1) Did the judgment in favor of the Mary Mabel upon its adverse 
against the Hartford entitle it to the entry of the areas in conflict with 
the Sierra Nevada and Starlight, while their adverse suit against the 


Hartford was pending in court andecided9 


(2) Under the mining laws, do notices which except ana exclude | 
stated areas “without waiver of rights” require the filing and prosecu-— 
tion of adverse claims to the areas thus excluded and can entry thereof 
be made upon such notices where no adverse claim is filed? — 

(3). What is the effect of two separate and conflicting jud gments for 
the possession of common ground? 

(4) Is the Mary Mabel vein so segregated by the Mt. Roan paeen as 
to avoid the location and entr y of that portion | ther eof lying easterly” 
from the point of intersection ? | 

Section 2326, Rey. Stat., provides that when ¢ an adverse claim i is duly 
filed— ae | | 
all proceedings, except the papauticuton of Hobie and Higtins and filing of the 
affidavit thereof, shall be stayed until the controversy shall have been settled or 
decided by a court of competent jurisdiction, or the adverse claim waived. 

At the time of the Mary Mabel’s entry the adverse suit of the Sierra 
Nevada and Starlight, involving parts of the ground entered, was 
pending in court, and this was shown by the records of the local office. 


-_ 
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To the extent of the areas in conflict in. this suit, section 2326 stayed - 
all further proceedings in the land department, until the controversy 
should be decided by the court or the adverse claim waived. October 
27,1897, there was filed in the Department a certified copy of a judg- 
ment rendered in that suit October 21, 1897, upon stipulation of the 
parties. By tliis judgment the owners of the Sierra Nevada are found 
to be entitled to the possession of a parcel of ground in conflict with 
the Hartford, and the owners of the Hartford are found to be entitled 
to the possession of a parcel in conflict with the Starlight. These 
parcels are located in the eastern portion of the Mary Mabel. 

The adverse suit of the Sierra Nevada against the Hartford baying | 
resulted in a judgment in favor of the former, a somewhat-anomalous 
condition is presented. Here are two. separate judgments rendered by 
the same court finding that, as against: the Hartford, the Mary Mabel 
and the Sierra Nevada are each entitled to the possession of the ground | 
which is common to the three clainys. There is no reference in either 
judgment to the adverse claim recognized in the other, and the appar- 
ent controversy between the two successful adverse claimants is left. 
wholly undecided. | 

Where adverses involving a cominon con flict are filed and prosecuted, 

_ that fact is necessarily shown by the records of the local office and the 
parties in interest are charged with notice thereof. It then devolves 
upon each adverse claimant to See to it that such proceedings are had 
as will determine his right, not alone against the applicant for patent, 
who is the common defendant, but also against the other adverse claim- 
ants. Until this is done, the stay of proceedings commanded by sec- 
tion 2326 is not relieved and the “controversy” is not “settled or 
_ decided by acourt of competent jurisdiction.” The word “controversy” 
used iu this section includes broadly the right of possession to the area 
in conflict against all who are contending therefor in the manner pre-. 
seribed by the statute. . 

The controversy growing out of ‘the Sianiend adverse had not been | 
decided at the time of the Mary Mabel entry, and the inclusion in that 
entry of the area covered by this conflict, was in violation. of the 
statute directing a stay of proceedings, but since the controversy was 
-adterward decided by the court in favor of the Hartford against which - 
- the Mary Mabel had previously obtained judgment for the possession 
of that and other ground, the error in allowing entry thereof during 
the period of suspension is not prejudicial. The controversy arising 
- from the Sierra Nevada adverse had not been decided at the time of 


the Mary: Mabel entry, aud, under the view of section 2326 herein taken, 


that controversy is still undecided between the Mary Mabel and the 
Sierra Nevada, and the stay of proceedings continues as to this con- 
flict, so that the error in the entry thereof has not been either cured or. 
rendered harmless. | 
The owners of the Sierra | Nevada are notn now before che Department, | 


oak 
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and for obviona reasons ho opinion is expressed respecting any right 
which they may assert under their judgment. 

While the conflicts with the Hartford and the Little Montana were 
not excepted or excluded from the Mar y Mabel’s application for patent, 
they were in its posted an dl published notices stated to be excepted and 
excluded * without waiver of rights.” | | 

One purpose in requiring notice to be given. of sopiicatins for atone 
is that owners of conflicting claims may be apprised of such apphica- 
tion and may have an opportunity to assert and protect their interests. — 
There is vo right under such a notice which an applicant can reserve 
by use of the qualifying words “ without waiver of rights.” He inust 
decide what ground he believes himself entitled to, or ’ desires to apply 
for, and must give notice accordingly. 3 
Section 2325 Rev. Stat., provides that the applicant must file a plat 
and field notes of the claim,” made “ under the direction of the United 
States’ surveyor- gener al, showing accurately the boundaries of the 
claim;” that he must. ae such plat on the land and in the local office, 
togetler with notices of the application; aud that he must publish such 
notice in a newspaper. Exceptions and exclusions of ground may be 
made either in an application for patent, or in the notices thereof, but 
when an exclusion.is made “without waiver of rights” it is either abso- 
lute, so. fav as that.application or that notice is concerned, or it is mis- 
- leading and introduces iuto the proceeding an uncertainty inconsistent 
with the purpose of the statute. It follows that the Mary Mabel did 
not give notice of its application for patent to the areas in conflict with 
the Hartford.and Little Montana and that parties asserting a claim to 
these areas were not required to adverse the Mary Mabel’s application. 
Canuck Lode, 22 L. D., 711. The fact, therefore, that no adverse claim 
was filed against the Mary Mabel application did not authorize the © 
melusion of these areas in the Mary Mabel entry. | 

It is- contended, however, by the Mary Mabel applicants that even if 
the notices given of their application for patent did not include the 

‘Hartford conflict, the judgment in the adverse suit of the Mary Mabel 
~ against the Hartford, according to the provisions of section 2326, fully 
_ authorized the entry of that area without further notice than that given 
by the Hartford. This would be true if it were not for the important 
fact before stated that in response to the Hartford notice the Sierra - 
Nevada filed its adverse clainr and proceeded with its prosecution in the 
manner provided by law, and that this worked a suspension of further 
proceedings, as to the ground claimed by the Sierra Nevada, until the 
controversy should be adjudicated by the court or ule ailverse claim | 
waived. | | _ 

‘The notices given of the application for she Harti ord patent expressly. 
excluded the conflict with the Little Montana. An adverse claim could 
not: affect the area excluded by those notices, and hence the Little — 
Montana conflict, which was excluded from the Hartford notes: was 
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equally excluded from the Mary Mabel’s adverse and from any judg- 
ment rendered upon that adverse. As before stated, the conflict with 
_ the Little Montana was also excluded by the notices given of the appli- 
cation for the Mary Mabel patent; so that neither the Mary Mabel’s 
judgment against the Hartford nor the proceedings upon the Mary 
Mabel’s application, authorized the inclusion in the Mary Mabel entry 
of any portion of the Little Montana. This entry of a parcel of ground 
without the giving of any notice whatever by any one, of an applica- 
tion for patent to the same, was manifestly erroneous. It is true, that 
only a portion of the Little Montana conflict was covered by the Mary | 
Mabel entry and that this was relinquished by the claimed owners of 
the Little Montana to the United States for the use of the Mary Mabel, 
but, however this: relinquish ment may, as against the Mary Mabel, 
operate to estop the Little: Montana from thereafter asserting claim to 
the ground relinquished, it is wholly without effect against other 
adverse claims thereto. In the absence of any notice requiring the 
filing and prosecution of such adverse claims, it can not be-successfully 
claimed, or authoritatively determined, that there are none such. 

As will be seen by the accompanying plat, the ground in conflict 
between the Mary Mabel and the Hartford. included much the larger 
part of both claims. The Mt. Rosa placer, which was patented April 
24, 1893, nearly a year before the Mary Mabel was located, cut into and 
soerewated the assumed lode line of the latter. | 

Much evidence was taken at the hearing ordered by your office, ‘to 
determine whether the Mary Mabel vein or lode is intersected by the 
patented placer. The local officers reached different conclusions upon 
this question; the register holding that the Mary Mabel vein or lode 
departs from its assumed course and passes to the north of the placer, 
and the receiver holding that the vein or lode does not depart from its 
assumed course, and that it is intersected by the placer. Your office’. 
adopted the conclusion of the receiver, and it is now insisted by the 
protestants that the concurring findin gs of the receiver and your office 
are supported by a pr eponderance of the evidence. It will be assumed 
that these concurring findings are right, and that the course of the 
vein or lode.at its actual apex is inter sected by the paren ee DUCE as 
‘shown upon the plat. 

If this intersection of the M ary Mabel vein or lode affected the Hart- | 
ford’s right of possession to any part of the ground in conflict that 
claim should have been asserted in the proceeding and in the tribunal 
where alone the right to possession can be deter mined in cases of con- 
flicting mining locations. 

The placer does not extend across the Mary Mabel location 80 as to 
divide it into two disconnected parts, but it does extend across and sever - 
the actual apex of the lode. The Mary Mabel discovery is to the west 
of the placer, and the protestants urge that the Mary Mabel vein ‘is 
divided into two non. contiguous parts, that the location can not law- 
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fully include any part of the vein not contiguous to the discovery, and 
that the right of the Mary Mabel can not extend easterly beyond the. 
point where its lode line is intersected by the westerly line of the placer. 

Section 2320, Rev. Stabs in prescribing the extent of a lode location, 
says: 


A aaniae claim . . . . may equal butshall not exceed one thousand five hun- 
dred feet in length along the vein or lode; but no location of a mining claim shall 
- be made until the discovery of the vein or lode within the limits of the claim located. 

No claim shall extend more than three hundred feet on each side of the middle of the 
vein at the surface, nor shall any claim be limited by any mining regulation to less | 
than twenty-five feet on each side of the middle of the veiu at the surface. | | 

The end-lines of each claim shall be parallel to-each other. 

Section 2322 Rev. Stat., defines the rights under. a lode location as 
follows: | 

The locators of all mining locations . . . . shall have the exclusive ete of 
possession and enjoyment of all the surface included within the lines of their loca- 
tions, and of all veins, lodes, and ledges throughout their entire depth, the top or 
apex of which lies inside of such surface lines extended downward vertically, 
although such veins, lodes, or ledges may so far depart from a perpendicular in 
their course downward as to extend outside the vertical side-lines of such surface 
locations. 


The undisputed evidence shows that the Mary Mabel vein dips to 
the north, that only the apex and a small portion of the vein upon its 
dip is located within the placer and that in dipping to the north the 
vein passes into that portion of the Mary Mabel location lying between 
the northerly side line thereof and the placer.. Along its course from 
west to east the vein has an actual existence within the Mary Mabel 
from one end line to the other, so that the location of that claim does 
not involve or present a violation of the statutory requirement that a 
lode mining claim shall be located “along the vein.” The vein, after 
dipping out of the Mt. Rosa placer, is. either lawfully included in the 
Mary Mabel claim, or a valid location thereof can not be made. This 
latter part of this alternative proposition can not be recognized because — 
it has no support in any statute and is inconsistent with the express 
provision of section 2319, Rev. Stat., which declares: 

All valuable mineral deposits in lands belonging to the United States, both sur- 


veyed and unsurveyed, are hereby declared to be free and open to exploration and 
purchase, and the lands in which they are fuund to occupation and purchase. 


‘There is no claim that the existence of this lode was known at the: 
time of the Mt. Rosa placer entry or patent, and therefore the portion 
thereof within the placer passed to the placer claimants under the Dee: 
Vision of section 2333, which reads: 


& 


but where the existence of a vein or lode in a placer claim is not known, a patent 
for the placer claim shall convey all valuable mineral and other deposits within the 
boundaries thereof, 

It has been indisputably settled, and is admitted by eielee nits that 
a placer claimant can not follow a vein or lode beyond the surface 
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poundaries of bis claim extended vertically downward. The portion of 

this vein lying outside of the placer is ‘in lands. belonging to the 
United States,” and under section 2319 is “free and open to explora- 
tion and purchase.” While the actual apex of the vein is within the 
placer, the United States has dealt with and disposed of the placer 


claim as non-lode ground, and for all purposes of disposition by the 


United States under future exploration and discovery any vein or lode 
in adjacent ground stops at the poiut of its intersection with the 
boundary of the placer. Within the placer it is not subject to explora- 
tion or purchase, except according to the will of the private owuer: 
For the purposes of discovery and purchase under the mining laws, 
the legal apex of a vein like the Mary Mabel, dipping out of ground 
disposed of under the placer or non-mineral eave: is that portion of the 
vein within the public lands which would. constitute its actual apex if 
the vein had no actual existence in the ground so disposed of. Under 
this view the apex of the vein extends throughout the entire length of 
. the Mary Mabel claim, if that be necessary to the valid entry thereof. 

-Protestant’s contention that the Mary Mabel vein or lode is segregated 

_and divided into two non- contiguous parts by the Mt. Rosa placer and 

that the location and entry of the easterly part is thereby rendered 
invalid can not be sustained. | 
--The Mt. Rosa being patented ground ponnttented: no part of the J Mary 

Mabel location and was excluded from the entry thereof, so that the 
westerly and northerly lines of the placer, where they come in contact 
with the Mary Mabel, became a part of the southerly side line thereof. | 
Under this adj necment the two side lines are not parallel, but it is not | 
necessary that they should be. The provision upon that subject is by: 
its own terms confined to end lines. No portion of either side line as 
thus constituted is more than 150 feet from the middle of the vein, and 
protestant’s assertion of an infraction of the Colorado statute limiting 
- the width of lode claims to 150 feet on each side is not suppor ted by 
the record. : 

Your office decision herein is reversed roe | 

(1; The Mary Mabel entry is hereby sustained except as to the areas 
in conflict with the Sierra Nevada and the Little Montana. 

‘ (2) The entry of the area in conflict with the Sierra Nevada is hereby 
canceled, subject to the right of the Mary Mabel to enter that area, 
without giving further notice, should the controversy be adjudicated 
by a court of competent jurisdiction in favor of the Mary Mabel or the 
adverse claim of the Sierra Nevada be waived, but unless proceedings 
to accomplish such adjudication are prosecuted with reasonable dili- 
gence the right to make entry of this area will be lost. 

(3) The entry of a portion of the area in conflict with the Little Mon- 
tana is hereby canceled subject to the right of the Mary Mabel, within 
a reasonable time, to complete its application for patent to this area by 
giving notices thereof and otherwise complyin g with the law, and 
mining regulations, and, 
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(4) If, by reason of the cancellation hereby made there remains in. 


the Mary Mabel entry an y non-contiguous area in the easterly por tion _ 


thereof, your office will make such cancellation or dispositicn of such 

non-contiguous ground as may be proper. This direction is made nec- 

_ essary because there is in the record no plat showing the Sierra Nevada 
conflict. 


CONTEST—INDIAN LANDS—ALLOTMENT, — 
WILLIAM KALMBACH. 


In proceedings by the government to determine whether an application by an Indian 
to select certain tracts as an allotment shall be allowed, a stranger to the record, 
_ alleging prior settlement rights, will not be heard to set up his claim, but must _ 
await the disposition of the Dee action. : 7 


Seer etary Bliss to the Commi issioner of the General Land Office, Febr Uary 
.(W.V.D.) os «47, 1898. | (H. G.) 


April 4, 1895, William Kalmbach ee to make homestead sae ; 
for the EK. $ of SW. 4, the SW. 4 of SE. 4, and the NW. 4 of SW. 4 of | 
See. 11, T. “66 N,, R. 21 W,, in. ti6 land office at Duluth, Minnesota. 

His aplication was rejected by the local office, for the reason that 
the land applied for was covered by the following applications .for 
Indian allotments, filed September 15, 1894, by Louisa Christian, as an 
Indian woman of the Lac Court Oreille band of the Chippewa tribe of 
Indians, and the head of a family, viz: No. 249, for the N. $ of SW. 4 
' of Sec. 11, T. 66 N., R. 21 W., for herself; No. 248, for her minor child, 
Martha Christian, for the S. j of SH. 4 of said See. 11; and No. 254, for. 7 
her minor child, Flora eee for the 8. 4 of the SW. 4 of said 
section 11. 

In his homestead affidavit accompanying his application: rene: 
alleges settlement on the tract embraced in his application May 23, 
1892, and that he has Jived. thereon continuously since that time, and 
has made valuable improvements thereon, consisting of a comfortable | 
house, a clearing of one and one-eighth acres in a state of cultivation, 
all of which are worth $140.00. Upon appeal from the rejection of his 
application, Kalmbach contended that he showed prior settlement and 
_ was entitled to enter the land under section 3 of the act of May 14, 

1880 (21 Stat., 140), that the applications for Indian aliotments did not 

segregate the land, and that the local office should have ordered a 
hearing to determine the rights of the parties. 

November 30, 1895, your office held that the land applied for — him 
-was, at the bine of his application, covered by the said Indian allot- 
ment applications, and was, under the terms of section 4 of the act of 
_ February 8, 1887 (24 Stat., 388), segregated from entry, and that, if 
the said allotment applications ought to be canceled, such action could ~ 
be attained by a proper procedure on the part of Kalmbach or any 
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interested party. Your office accordingly saataivied the action of the 
local office in rejecting Kalmbach’s application. 

January 23,1897, under the instructions of your office, the special 
ailoting agent of the Duluth, Minnesota, land district, made his report 
to the Commissioner of Tadian Affairs upon the said. application, No. 
254, of Louisa Christian for her minor child Flora, in which he found 
that the applicant was a quarter blood Chippewa Indian of the Lac 
Court Oreille band, and was living at the time of her application in 
Flambeau, Wisconsin, where she has ever since resided, and has never 
lived in the State of Minnesota; that she has no personal kuowledge of 


the land, which was located for her by her husband, a white man and 


a citizen of the United States; and that it was, at the time of filing the 
application and at the time of the examination, chiefly valuable for the 
pine timber growing thereon. From these findings, and in view of the 
further fact that the said Indian applicant had never made settlement 
or improvement of the tract, it was recommended that. the application 
be disallowed and canceled. A likereport was made upon the individual 
application of the same party, No. 249, and also upon her application, 

No. 248, for ler minor child Martha. 

February 11, 1897, Kalmbach filed his verified ae corroborated 
application to ties, the said Indian allotment. applications, alleging 
as grounds therefor, that the Jand covered by the applications is 
wholly unfit for agricultural purposes, can not be cleared and put in 
cultivation for less than twenty dollars per acre, and, when cleared, 
— will not, on account of its poor soil, afford a support as a farm for 
either. oe the allottees, should their applications be approved; that the 
land is at least fifty miles from any railroad, and that the nearest 
market to the land is about thirty miles; that the land contains about 
one million feet of good, merchantable timber standing thereon of the 
value of fifteen hundred dollars; and that the land was selected as an 
Indian allotment solely on account of the timber thereon, and not for a 
home for said Indian applicant and her minor children. The corrobo- | 
rative affidavit, verified by two witnesses, confirms these statements 
generally, and contains a specific additional allegation that the land is 
wholly unfit for farming purposes, and, if the timber were removed, 

would not afford a support for the allottees, either for farming or for - 
stock raising, and that the Jand is very valuable for the timber growing 
thereon. — 

— April 30, 1897, your office dismissed this poison to eontese as it 
was filed subsequently to the order of this Department suspending all — 
allotments made in Minnesota, pending investigation thereof. by special 
agents. It appears by this decision that other parties, who had made 
applications to contest these Indian allotment applications, and one 
other, that of Henry Christian, a minor child of the said Louisa, 
nearly two years before the application of Kalmbach was filed and 
' prior to the said departmental order, were allowed a hearing, but it; 
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further appears that by your office letter of October 27, 1897, addressed 
to this Department, these parties contesting the applications prior to 
the departmental order suspending them. “took no action” on your — 
order for a hearing, probably because of failure to serve notice on the 
Indian applicants; the case was closed as to them, and the allotment 
applications, which Kalmbach desires to contest, were transmitted in 
said letter. | 

It also appears by the said letter of your office that the Commis- 
sioner of Indian Affairs, by his letter to your office bearing date March 
26, 1897, returned the applications for allotments-on behalf of the minor 
‘children of said Louisa, numbered 248, 254 and 255, and recommended 
that the same be severally held for cancellation, but no action of the 
Office of Indian Affairs is reported ou the personal application No. 249 
of Louisa Christian, the mother of said children. _ i | 

Kalmbach took no appeal from your office decision of November 30, 
1895, rejecting his homestead application, and the sole question to be | 
| Heteviniaod is the action of your office in dismissing his application to. 
contest the allotment: applications of Louisa Christian and her minor 
children, Martha and Flora, which he raises by his appeal. 

Considering his application to make homestead entry for the tract 
upon which he alleges settlement with the application to contest the 
applications for allotments, his gocd faith may well be questioned, __ 

His affidavit in support of his homestead application alleges improve- 
‘ments on the tract claimed by him and continuous residence for nearly 
three years, yet in his application to contest he alleges under oath that 
the land is chiefly valuable for timber, is unfit for a home, owing to the 
fact that the soil is barren and would be of no value if cleared of its © 
timber, and when denuded of timber would be unfit for farming or 
‘Stock raising purposes; it is remote from a railroad and is distant from 
a market, and is evidently—under his own showing—no more fit for a 
home for Kalmbach than for the Indian allottees. Eugey v. Murphy; | 
24 L, D., 352, : 

In the proceedings by the government against an entry, a stranger 
to the record alleging intervening settlement rights will not be heard. 
to set up his claim, but must await the disposition of the pending 
action. (United States v, Alexander, 11 L. D., 507.) This application 
to contest is not against an existing entry, it is true, but is against an 
application to secure to an Indian woman and her minor children, 
severally, allotments of public lands lying outside of the limits of an 
Indian reservation; but undoubtedly the same rule should be applied 
as in contests against an entry under examination by the Department, 
for the same reasons exist in the latter as in the former case, as the 
rights of a third. party: can not be determined in ener a proceeding . 
against the applicants.. .. é 

' The same matters are involved in the reports of the special allotting — 
agent as are offered as-a- oe of contest, and if the applications for 
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allotments are rejected, the tracts are open to entry. If the applica- 
tions are approved, upon their approval and before issuance of the first 
or trust patent thereupon, a contest: can be initiated (24 L. D. , 264,). 
“upon a proper showing, but not before that time. 

The decision of your office, dismissing the application of Kalmbach 
: to contest the application of Louisa Christian and her minor children, 

is aifirmed. : . 


CONTEST—T a ae CE. 


Dammon V. SINCLAIR. 


Ina contest ironelit on a general charge of non- -compliance with law, accompanied 

| by an offer to- pay the expenses of the hearing, the contestant should be required 

- to pay all of the costs of the hearing; and on his failure s9 to do, the case may 

- thereafter be treated as between the entryman and the government. : 

The continuity of residence is not interrupted by absences trom the land, where good 
faith and une intention to make a Permanout home on the land are apparent. 


Seoreiain y Bliss to the Commissioner of the General Land Office, February 
(WeV. Dd.) | 17,1898. (0. W.P.) 


‘This case involves lots 1, 2 and 3 of See. 20, Tr. 39 N., R. 9 W., Eau 
Claire land district, Wiscousin, : 

On. December 20, 1890, Jeremiah D. anon maul homestead entry 
of the above described tract, together with lot 4 of the same section, 
and on December 22, 1590, cael L, Box and Jessie M. Sinclair pre- 
sented. applications for lots 1, 2 and 3, which were rejected for conflict 
with Dammon’s entry. On February 19, 1894, the Department held in 

the case of said Box against Dammon et al., 18 L. D., 133, that the said 
_ Jessie M. Sinclair was entitled to make entry of said land, and on.June 
4, 1894, Miss Sinclair’s application to enter said land was placed on 
| record at the local office. 

. On March 26, 1895, said Dammon filed an affidavit of contest, charg- 

ing abandonment, fuilaes to maintain residence and failure to improve 
and cultivate.the land entered. A hearing was thereupon had before: 
the county judge of Sawyer county, Wisconsin, on February 10, 1896, — 

But before the hearing on Dammon’s contest, Miss Sinclair, on Jan- 
uary 27, 1896, made her final proof. Dammon appeared as SrOtaatetit 
and cross-examined Miss Sinclair and her witnesses, paying the costs 
_ for taking the testimony on cross: examination. 

At the hearing on the contest, the parties entered into a stipulation, 
to the effect that Dammon should be allowed to introduce, as part of 
his cross-examination of Miss Sinclair, the testimony given by her on 
her final proof, and that said testimony should be considered as part 
of her cross-exaniination in the contest case, and that the testimony 
taken in the contest case should be considered as part of the testi- 
mony taken on the final proof of Miss Sinclair, and that the evidence 
offered in the contest case ay be considered nos only as evidence on 
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the contest for abandonment, but, also, as evidence on the final proof : 
of Miss Sinclair, ‘so that no further hearing may be ordered, or had — 
on said application to make final proof.” — 
- Testimony was thereupon submitted. During the ines of the tes- 
timony Dammon objected to. paying the costs of taking the testimony 
of the contestee, under rule 54 of practice, alleging that he claimed the ~ 
preference right to enter the land in controversy by virtue of his settle- 
ment right, without reference to the act of May 14, 1880, and under rule 
57 of practice, and also claimed the preference right to enter said land 
by virtue of his having paid for the taking of the cross-examination © 
_of Miss Sinclair and her witnesses on the taking of her final proof. 
And it was agreed between the parties that the question of the pay- 
ment of these costs should be submitted to the local officers for their 
decision. The local officers decided that “the parties should pay the 
costs of the direct examination of their several witnesses and the costs 
of cross-examination of their witnesses, respectively. i : 
- Upon the merits the local officers desided iu favor of Miss Sinclair, : 
recommended the dismissal of. Dammon’s. contest, and that Miss. 
‘Sinclair’s final proof be accepted. 
On appeal, it was held by your office that Danuion had forfeited his: 
preference right under the statute and his own direct promise to pay 
the expenses of the hearing; that the sole question pr esented by Dam- © 
mon’s appeal was whether the testimony is sufficient to warrant the 
cancellation of Miss Sinclair’s entry in the interest of the government; 
and from a consideration of the evidence your office held that the 
entrywoman has acted in good faith; that her final proof is sufficient, 
and that she is-entitled to a patent, and you dismissed Dammon’s 
contest. Dammon has appealed to the Department. _ 
That the decision of the local officers on the question of costs is 
erroneous there can be no doubt. | 
Dammon, in his affidavit of contest, asserted no right to the land, 
but simply charged the entrywoman with non-compliance with the 
homestead law, and. offered to pay “the expenses of such hearing.” In 
such case it is held, in Thompson v. Smith, 22 L. D., 248, that the costs 
should be assessed under rule 54 of practice, and that on the refusal 
of the contestant to pay the same the contest may properly be dis-. 
. missed... See also Roberts v. Stanford, 22 L. D., 419; and Heggen vw. 
Floyd, Id., 462, where it is held that under a contest instituted under 
the act of May 14, 1880, and prosecuted until the charges in the affi- 
davit of contest have been apparently sustained, should not be dis- 
missed, though the contestant refuse to make further advances for 
- costs, or do any other act indicating his retirement from the case, but 
treated thereafter as between the government and the entryman, 
- Dammon should have been required to pay all the costs of the hear- 
ing, and if he had refused or failed to do so, the case would then have 
been left to the government to continue the prosecution of the case. 
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The testimony in the case is voluminous and conflicting. But it j is 

not.disputed that. Miss Sinclair settled on the land on December 20, 
— 1890, and commenced permanent improvements; that she began to 
reside on the land on May 22,1891, and lived thereon continuously until 
August 29, following; that during the autumn and winter of 1891-1892, 
she visited the land on several occasions and did some clearing; that 
from April 1, 1892, to August 26, following, she was continuously resid- 
ing on her ae that during September, October and December fol- 
lowing, she was on the land several times and did some work thereon; 
that during March, April, and May and the summer months of the 
year 1893, she made visits to the land, but did not live upon her claim 
continuously, until April 17, or 18, 1894, when she returned to the land 
and lived there continuously during the-spring and summer of 1894, 


. leaving on September 17. She did not return to the land to live until 


about March 28, 1895, but visited it on December 9, previous. 

She erected three houses on the land, one built on December 20, 
1890; another built in May, 1891, and a third in May, 1894. She also 
~ built a log barn and dug a well, twelve feet deep. She thas cleared 
and broken, according to her witnesses, about two acres and a half, 
and cultivated about two acres: according to the contestant and his: 
witnesses, she has plowed and broken about two acres and cultivated 
about half an acre. She has constructed about three hundred and 
twenty rods of wire fencing. Her improvements are worth from $200. 
to $300. She is a teacher, and also a dress-maker and. seamstress, 
She.is unable to make a living on the land, but she swears that it has © 
been her home ever since she established her residence thereon j in May, 
1891. She bas spent most of the spring and summer months on the 
land, with the exception of the summer and spring of 1893. The land 
is situated in the northern part of Wisconsin, and the evidence shows 
that the winters are long and cold, and that there is no farming work 
to be done during that season of the year, and Miss Sinclair testified 
that her absences from the land were for the purpose of making @ SUD- | 
port, to obtain means to improve the land and to meet the expenses of 
her first. contest, which was not decided until January 19, 1894, 

It is true that during the autumn of 1893 and the winter of 1893-1894, 
Miss Sinclair attended as a pupil the normal school at River Falls, but 
it was for the purpose of better fitting her to make a living as a 
teacher, and she swears that she had had no other place of residence 
and that she settled on the land for a permanent home. 

Under all the circumstances, it can not be denied that Miss Sinelae 
in spite of her long absences from the land, which (with the exception 
of the summer of 1893) were at a season when no profitable work could 
be done on her claim, has shown good faith and an intention to make 
her permanent home on the land. _ | , 


_ DECISIONS RELATING 0 THE PUBLIC LANDS. 218 
In Sandell ». Davenport, 2 L. D., 157, it is said that: 


The question of bona fide residence is equally one of intention as of fact. There 
is no question touching his commencing his residence within the prescribed period, - 
and I take it that if the temporary absences in question are—as [ think they have 
been—satisfactorily accounted for, then his residence has been constructively if not - 
actually sufficient. The Department has repeatedly held—and it invariably holds— 
‘that where a claimant leaves his claim for the purpose of earning an honest liveli- 
hood, coupled svith the bona fide intent to maintain his residence upon and cultivate 
and improve his claim, such absence is accounted a constructive residence upon the 


game, and compliance with legal requirements. 


And in Charles ©, Boulton’s case (6 L. D., 338) it is held that actnal 
residence being establish ed, and permanent and valuable improvements 
made, temporary absences at a season of the year when but little, if 
any, work could be done on the land,.are not inconsistent with 200d 
faith in the matter of residence. 

In Peter Weber’s case (on review), 9 L. D, 150, it is said: 


The absences in this case were for the purpose of gaining means to live and. 
improve his claim, and being for that i were excusable, and no evidence of 
an intent to abandois 


In Bomgardner »v. Kittleman, 17 L. iis 207, it is said: 


It is true that she (Miss B. ) spent more time in working for others than she did at 
home. But it nowhere appears that she had any other home, and the evidence 
shows that she was dependent upon her own labor for. support, and that it was. 
" necessary to work away from home: for her own subsistence and to gain means to 
improve her place. - This she did, aud the improvements she made on the place were 
_ in themselves ample, under all the circumstances, to show her good faith. 


In Fyffe ». Mooers, 21 L. D., 167, it is said: 


Residence having been once established, the law does not prescribe how much an 
-entryman shall stay at home. ‘After that date the question becomes one of intent 
rather thau of actual and uninterrupted residence, though the intent must be 
accompanied and evidenced by such improvement and cultivation of the soil as will 
in each particular case, give effect to the law. A citizen does not lose his residence 
_ or domicile by leaving home so long as there is present in his mind an intention to 

- return, neither can it consistently and on principle be held that one who has entere& 
upon the public lands and established a residence thereon with the view of acquiring 
a& home from the government, abandons his purpose when he is called away by the 
_ nature of his employment, by the necessities of his condition, or by other contin- 
gency, and there i is ever present in his thoughts the animus rever fendi. 


| And this is repeated in Tekseth v. Noben, 25 L. D.,. 147. 
Your oflice decision is accordin ely eed 


‘PRACTIC E—ORDER OF CANCELLATION. _REINSTATEMENT—TOWNSITE- 
OAKES vy. Wiest Revo Orry. | 


Where an entry has beon cauceled on account of an adverse claim, when it should 
have been held intact subject to the perfection of said adverse claim, it may be- 
treated, on application for reinstatement, as though the latter action had been 
taken, 
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A townsite entry cannot be allowed if the proof offered fails to show that the land 
is occupied for the pur poses of trade and business or settled upon and occupied 
as a townsite. 


Secretary Bliss to the Commissioner of the Sonera Land Office, February 
cw. V. D.) ve BF fG9G a, CG BG) 


This case is before the Department on the appeal of Persie Oakes 
- from the decision of your office of June 15, 1897, dismissing her protest 
against the allowance of townsite proof and rejecting her application 
for reinstatement of homestead entry, No. 3489, as to the W. 2 of the 
NK. 4 of Sec. 29, T. 13 N., R. 7 W., Oklahoma. 

The case is “current ore Q andes departmental order of June U1, 
1896 (22 L. D., 675), and will be disposed of as such. — 

With the kecord is a motion to dismiss the appeal, on the ground, 
substantially, that all the issues now raised by the protestant have been . 
heretofore finally adjudicated against her, that she is a protestant 
without interest, and therefore not entitled to the right of appeal. _ 

The history of this case may be stated br lefly.. 

The land is in the Cheyenne and Arapahoe country, which was opened 
_to settlement and entry at noon on April 19,1892. On that date Snow- 
_ den, now-Oakes, nade homestead entry for. tle whole- of the NB. 4 of 

said section, township and range. On April 20, 1892, one Rosa Gocan: 
~ wein filed a contest against said entry, alleging settlement prior to 
- Snowden, or any other person. | 
| On May 14, 1892, John Fox, probate judge of Canadian county, 
. Oklahoma Pérritory, applied. to enter said quarter section, together 
with lot 5 of Sec. 28, for townsite purposes, which application was 
_ rejected for conflict with Snowden’s entry. _ 

_ A hearing was ordered between Snowden and the town site claimants, 
- and no hearing having been had between Snowden and Ee conay em, the 
latter was allowed to intervene. 

The Department, on July 9, 1896 (23 iD: - G 4), affirmed the decision — 
of your office, rejecting the claim of Goenawein, sustaining the claim 
of the townsite occupants as to the W. 4 of the NE. 4 of said section 
29, and holding Snowden’s entry to that extent for cancellation. Snow- 
- den filed a motion for review of said departmental decision, which was. 
denied ou October 3, 1896, and, accordingly, on October 30, 1896, 
Snowden’s entry was canceled as to the said W. 4 of the NE. 4, and the 
ease closed. 

_ On February 18, 1897, W. RB Brown, probate ee (successor to oe 
said John Fox), ei binistod townsite proof, covering the said W. 4 of 
the NE. 4, under sections 2387, 2388, and 2389 of the Revised Statutes, 
at the request and on behalf of the occupants of West Reno City. © 
- Pending publication, pursuant to which said proof was made, said 
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Persie Oakes, on February 8, 1897, filed in the local office a protest . 
against the proof so advertised to be made, wherein she alleged: 


- That she is the identical person, who as Persie Snowden, made homestead entry 
No. 3489, on April 19, 1892, for the NE. } of section 29, township 13 north of range 7 
west. That said eighty acres attempted to be proved up as a townsite in this pro- 
ceeding, to wit, the west 4 of the said NE. + is used only to a very small extent for 
- purposes of trade and business, from sixty- five to seventy acres of the same being i in 
the sole use, occupancy and possession of the affiant for agricultural purposes, about 
fifty-five acres of the said eighty acres being in actual cultivation by this affiant by 
virtue of her homestead entry thereon; that of the remaining portion of said eighty 
acres, only from eight to fifteen acres in all is in the possession of the alleged town- 
site settlers, by far the greater portion of this eight to fifteen acres, being used for 
pasturage and agricultural purposes and only a sniall portion actually used either 
for business or residence purposes.. That the entire population of said alleged — 
townsite consists of three heads of families, with their families, and one single man, 
in all twelve persons. That your affiant therefore predicated upon the above facts, 
says that said townsite is practically abandoned as such for purposes of trade and 
business and is not used to such an extent for purposes of trade and business, and 
the value of the improvements is not sufficient to show good faith as to render it 
subject to entry as a townsite; and that said coudition has existed for more than six 
months last past and next prior to the date of this protest. Wherefore, your affiant 
asks for the privilege as such protestant of appearing at the date of said final 
proof, to wit, February 18, 1897, and of cross-examining the witnesses on the said 
final proof and of introducing evidence if she desires in rebuttal of the testimony of 
said witnesses and in support of this protest. 

In the protestant’s application for reinstatement of her eutry, filed 
in the local office on February 8, 1897, it is further urged: : 

That said pretended townsite settlers can not make proof on said eighty acres and 
obtain title thereto, for the reason that said eighty acres is not actually used aud 
occupied for purposes of trade and business, and that the entry of this applicant 
having been held for cancellation, not on account of any invalidity, but simply for 
conflict with said pretended prior right of said townsite settlers, her homestead 
entry should not have been canceled, but should have been held intact subject to 
the consummation of said title in said townsite settlers by proper proof of the oceu- 
pancy of said land for townsite purposes, and that the cancellation of the said west 
eighty of affiant’s homestead entry was therefore premature and erroneons, and in 
the face of the abandonment of said land by said townsite settlers, shonld be rein- 
stated. = 


It is not tioceht fiat sispelleae motion to dismiss the appeal of pro- 
testant should prevail. It is true that the issue joined between Persie 
Oakes and the townsite claimants has been heretofore ruled by the 
Department in favor of the townsite claimants, and the entry of Oakes 
canceled to the extent of the conflict. Her entry, however, should not 
have been canceled, but held intact on the record, subject to the final 
proof of the Foatisite. claimants.. This would have been the better prac- 
tice, and the matter will now be treated as though that had been the 
action taken in the premises. Treating the case, then, as though the | 
entry of Mrs. Oakes was still of record, she is a protestant with | an - 
interest and as such entitled to the anew of a. 


216 | DECISIONS RELATING TO. THE PUBLIC LANDS. 


On the merits of the case, it is not. believed that the proof offered be 
the townsite claimants warrants the patenting of the land involved for 
townsite. purposes. It is not occupied for the purposes of trade and 
business and is not “settled upon and occupied as a townsite.” 

In reaching this conclusion the informal allegations and ex- “parte 
affidavits in the record, to the effect that many of. the alleged inhabi- 
tants of the so-called town have abandoned it since final proof was 
offered, have not-been considered. The infirmity in the townsite pro- 
ceedings is apparent without looking to these newly filed papers. 

Your office decision is reversed, the townsite proof is rejected, aud 
it is directed that. Mrs. Oakes’s ae of the land in controversy be — 
reinstated. | 


MINING CLAIM—HOMESTEAD ENTRY. 
MONTGOMERY v. Gunper’. | 


| The fact that a placer claimant has conducted pr ofitable mining oper ‘ations upon 2 
part of his claim does not, in itself, give him any right as against an adverse | 
homestead claimant for another part of such claim, lying in a “different quarter 
section, and that had pee pert thereto. ee non-miueral in a depart- | 
mental decision. 


Secretary y Bliss to the Geancsnanee of the General Land Office, February 
(W.V.D) . “ae. 1898. aa (E. B., Jr.) 


“The land involved i in this case, comprising about thirty acres, is all 
that portion of lot No, 46, mineral survey No. 2809, which is within the 
SH. 4 of section 18, T.12 N., R.9 W., Helena, Montana, land district. 
Lot N o. 46, known as the Buckhorn placer: embraces portions of sections 
ie 8, and 18, said township and range, and contains fifty-six acres. The 
placer ait was located April 17, 1889, by Lee i an and four 7 
other per sons, and was surveyed January 11, 1890. 3 | 
On May 6, 1889, one Clarence Christoffersou filed his pre-emption | 
declaratory statement for said SE.4. On January 21, 1890, Montgom- 
ery, having acquired the interests: of his co-locators in the Buckhorn 
placer, filed application for patent therefor. On January 22, 1890, | 
Christofferson appeared to offer final proof, and at the same time Mont. . 
-gomery appeared and protested, on the ground that a portion of the 
land which Christofferson proposed to enter as a pre- -emption claim was | 
mineral land and was embraced in his (Montgomery’s) said placer min-— 
ing claim. A hearing thereupon followed, ending January 31, 1890. 


Upon the evidence adduced the local office held the land in controversy _ 
to be non mineral and dismissed the protest. On successive appeals — 


by Montgomery the decision of the local office was affirmed by your 
office, and your office decision by the Department on July 26, 1892 
(unreported: L. and B., 249, p.184), On August 29, 1893, Christoffarson 
executed and filed in the local office a relinquishment to the United 


DECISIONS RELATING. TO THE PUBLIC LANDS. — 2817 


States all right, title and interest in the land covered by his pre- pion: 
filing, which filing was s therefore canceled by your office on October 3, 
1893. 

On May 29, 1895, Harris P. Gilbert made. honiostoad entry for the 
quarter Sechiba formerly embraced in Christofferson’s filing. On July 
18, 1895, Montgomery applied to purchase, under his application filed 
January 21, 1890; the land embraced in his placer claim, which appli- 
‘cation was denied on the ground that the portion thereof in the said 
southeast quarter had been decided by the Department to be non- 
mineral. On July 18, 1895, Montgomery ‘filed his duly corroborated 
contest affidavit, alleging, in substance, that his mining operations on 
_ the land in controversy since. the close of the previous hearing in Janu-. 
ary, 1890,-had demonstrated the same to be more valuable for mining 
than for agricultural purposes. A hearing duly followed, commencing 
September 3, 1895, and ending October 15, 1895." On March 24, 1896, 
the local office decided the case in favor of the homestead lsiniant an 
recommended that the mineral application be canceled to the extent of 
_ its conflict with the homestead entry. On appeal by Montgomery your 
office, on June 20, 1896, affirmed the decision of the local office. M ont- 
gomery duly appealed from your office decision, assigning error aS 
follows: 


First: It was error to hold that the evidence shows the.land to be more valuable™ 
for agricultural purposes than for mining. 

Second: It was error not to have held that as no practical value for agriculture 
was shown and the land being absolutely necessary to carry on mining operations; 
that it did not have a greater value for mining. 

Third: It was error not to have held that as the land was appr opriated for mining | 
purpose, before it was entered as agricultural laud, that it was incumbent on the 
agricultural claimant to show substantial and paramount value for farming es 


In your office decision it is said: 


The ground under consideration, as 1 judge foi the evidence, has no very great 
value for any purpose. It appears to be situated at quite an altitude where frosts . 
are likely to occur in every month in the year, and is therefore not first class agri- 
cultural ground. It appears, however, that portions of the land have produced fair 
crops of hay. In view of the former departmental decision which fixed the charac- 
ter of this land as non-mineral, and in view of the pending agricultural entry, it 
devolved upon.the contestant to prove not simply that the land has no very great 

value for agricultural purposes, bnt that as a present fact it has a positive value for 
mineral purposes, and that in excess of its agricultural value. 

The chief use which the proof shows the contestant to have made of the oeaund 
is for dumping purposes, and but a small area’thereof has been used for this pur- 
pose. Active mining operations have not beeu conducted upon that part of the 
Buckhorn Placer in conflict with Gilbert’s homestead entry, so that the evidences 
of mineral consist of the results of exploration and testing made by the various 
witnesses. 

There appears to be no question but that the ground in conflict contains some 
quantity of fine gold in placer deposit, but as to the extent of this deposit there is a 
wide variance between the statements of the witnesses for the contestant and those - 
of the homestead entryman. | 


; 218 | DECISIONS RELATING TO THE PUBLIC LANDS. 


I conclude, however, that the explorations and testings made since the former 
- hearing have not been very extensive nor the results thereof very important, and 
that they are certainly insufficient to show affirmatively that the ground is valuable 
for its minerals. - | | a , 

Inasmuch as, in my judgment, the evidence fails to show, by a preponderance 
thereof, that the land in conflict, nor any smallest legal subdivision thereof, is valu- 
able on account of the mineral deposit therein sonained; Bi conclude that the con- 
testant has failed to make a case. 


After a very careful examination ana consideration of the evidence 
and the law applicable thereto, the Department finds no warrant to 
disturb the decision of your office. Although it is shown, as stated in 
the decision of your office, that a small area of the land in controversy has 
been used for dumping purposes, or, more accurately speaking, used to 
- receive the tailings which are carried down upon it from the iipher land | 
along the stream where the ground has been mined, it is not shown 
that the possession or control of such area, nor of any part of the land 
in controversy, by the mineral claimant, is necessary to the successful 
mining of the portion of the placer which lies outside the said quarter 
section. 

The fact that the janet in controversy was embr send in the Buckhorn 
placer location prior to the pre-emption filing, or that when the filing 
was canceled Montgomery again took possession of it as placer land, 
claiming it under the placer location, gives him no right thereto as 
against Gilbert’s homestead entry, if in fact, as would seem to be the 
case, the land is not mineral in character. - Montgomery has had ample 
time and opportunity since the close of the prior hearing, and espe- 
cially since the cancellation of Christoiferson’s filing, to have demon- 
strated the mineral character of the: land, if mineral in quantity suffi- 
cient to pay for its extraction from the earth exists thereon, as he 
contends. He seems to have chosen, instead, to prosecute his mining 
- operations on that part of his location which lies within the northeast 
quarter of said section, where he was more sure of a profitable return 
for his expenditure of money and labor. He can not complain, there- 
fore, if the result of such election is unfavorable-to him in the present 
contest. That he has conducted profitable mining operations upon his 
— location in the northeast quarter of the section, gives him, ipso facto, 
as against the homestead clainiant, no right to the Jand in controversy, 
which was prima facie non- mieral land under previous departmental 
- decision. 
ene decision of your office is afimed. 
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APPLICATION TO ENTER—ABANDONMENT. 
| Smook v. DOUGLAS. | 


Pending final action on an application to enter the land embraced thereinisnotonly . 
reserved from any other disposition, but until the application is allowed a 
charge of abandonment will not lie; nor is the applicant in such case required 
to reside on the land covered by his application pending final decision thereon, 


Secretary Bliss to the Commissioner of the General Land Office, February 
(W.V.D) 9 17 1098... (C.J. G.) 


The record in this case shows that on September 28, 1891, John 
Douglas made homestead entry for the N. 4 of NE. 4 and the E. 4 of 
NW.-+4 Sec. 8, T. 3 N., RB. 8 E., Humboldt land district, California. 

On aie same date Marion F. Shook made application to enter the E. 
tof SE. £ Sec. 5, and the N.4 of NE. 4 Sec. 8, same township and 
range, whioh was rejécted by the local office for conflict with Douglas’ 
entry as to said N. 4 of NE. 4 Sec. 8. 

Upon Shook’s appeal fom this action a hearing was ordered, and 
upon the testimony submitted thereat, the loeal office rendered decision 
recommending the cancellation of nea entry as to that part in 
conflict with Shook’s application. : 

Douglas appealed from this decision to your office, where, under date 
of March 20, 1895, the decision of the local office was affirmed, his 
homestead entry as to the N. 4 of NE. + Sec. 8, being held subject to 
the prior right of Shook. . Douglas iherearion prosecuted a further 
appeal to this Departthent. 

On October 14, 1895, and during the wendeney of Douglas’ appeal, 
his daughter, Georsia. A. Douglas was allowed to make homestead 
entry for the E. $ SE. 4 Sec. 5, embraced in Shook’s application. 

June 9, 1896 (22 L. D., 646), the Department affirmed your said office 
decision of March 20, 1898, ge Oe ts | 
October 3, 1896 (23 L. D., 331), the Department rendered decision 
denying a petition for rehearing in the above case, and on November 6, 
1896, your office in promulgating the said decision, closed the case and | 
diveated the local office - 7 
_ to notify G. A. Douglas to show cause why her H. E. No. 3590, covering the E. 3 of 
SH. 4, Sec. 5, T.3.N., R. 3 E., erroneously allowed pending final disposition of the 
application of Shook to enter said tracts of land should not be canceled, and Shook 
allowed to perfect his application in accordance with departmental decision of Ju une — 
9, 1896. . 4 

J anuary 13, 1897, there was ‘tanaiitegl £0 your office the answer of 
Georgia A. Douzlas to the order calling upon her to show cause. The 
substance of said answer is that at the time she made her homestead 
_ entry the land included therein was vacant, public land; that Shook 
had abandoned said land for more than six months prigr to the date of 
said entry. | : 
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March 1, 1897, your office held Georgia A. Douglas’ said homestead 
entry for cancellation “for conflict with the right of Shook to perfect 
his application,” and she has now appealed to this Department. 

Tt is apparent from the record in this case that Georgia A. Douglas’ 
homestead entry for the E. 4 of SE. + Sec. 5 was. erroneously allowed, 
as the tract had been appropriated by the prior application of Shook 
which was protected by the proceedings pending before this Depart- 
ment at the date of her entry. She must have known of Shook’s set- 
tlement claim as well as his application to enter. A possible explanation 
for the allowance of her entry may be found in the accompanying brief 
filed by Shook. It is stated therein that when Shook’s application of 
September 28, 1891, was presented at the local office and rejected as to 
the Jand in conilict with John Douglas’ entry, there was a failure to 
make entry in the tract-book or on the plat showing the acceptance of 
Shook’s application for the land in Sec. 5; or if any memorandum 
of Shook’s application was made it was by pencil which became erased. 
Subsequently there was a change in the officers of the Humboldt land 
office, and when Georgia A. Douglas applied to make homestead entry, | 
the land in question appeared to be vacant, public land. 7 

An examination of Shook’s application discloses the fact that it 
covers the tracts in both sections 5 and 8. | 

Pending final action on Shook’s application, which, ave been — 
made within three months after the plat of survey was filed in the 
local soffice, was equivalent to actual entry, the land in question was — 
‘not only reserved from any other disposition, but until his application 
was allowed the charge of abandonment did net lie. Neither was he | 
required to reside on the land embraced in his application, pending 
final decision thereon. See cases of Griffin . Pettigrew (10 L. D., 510); 
Goodale v. Olney (12 L. D., 324); and Rice v. Lenzshek (13 L. D., 154). 

Your office decision of March 1, 1897, is herely affirmed, and Shook 
will be allowed to perfect his application upon due oe of complt- 
ance with law. : 


MINING CLAIM—PROTEST—STAY OF ‘PROCEEDINGS. 
THOMAS ET AL. v. ELLING (ON REVIEW). 


The Department may properly direct a stay of action, under an application for min- 
_ eral patent, during the pendeicy of judicial proceedings, even though said pro- 


ceedings are based upon a protest that does not require an adverse suit under _ 


the statute, if such stay of action is in aid of a proper pispoewnen of said pro- 
test by the Department. . 


Secretary Bliss to the Commissioner of the General Land Office, Febr UAT ye 
Ce a 17, 1898. (BW, OG.) 


With your office letter ““N” of January 28, 1898, was forwarded a - 
motion, filed .on behalf of Henry Elling, for review of departmental 
- decision of December 13, 1897 (25 L. D., 495), in the case of William ~ 
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H. Thomas et al. v. Henry Elling, involving the disposition of a protest 
filed against the application for patent by Henry Elling upon the 
Spratt lode mining claim, survey No. 4766, Helena land district, Mon- 
tana, in which protest it was claimed that protestants are the owners 
of an undivided half interest in said location. 

The grounds of etror set forth in the motion are as follows: 

I. Error in holding that action must be suspended upon the application involved, 


during the pendency in, court, of suit in the case of Thomas et al. vy. Elling, after 
concluding as.a matter of law, that said suit is not a suit on an adverse claim under 


sections 2325 and 2326 U. 8. Rev. Stat. 


II. Error in holding, in effect, that possessory title to the Spratt lode claim must 
be determined in court, in a proceeding other than such a one as is couberipiaten: by | 
said sections 2325 and 2326, U. S. R. 8. : 

III, Error in not directing the allowance of entry by Elling, and the issuance of 
patent to him, notwithstanding the pendency of said suit, in view of the fact that, 
in the event of the issuance of patent to Elling, plaintiffs in said suit would still 
have the same remedy which they are now pursuing. 

IV. Error in suspending action upon Elling’s application for patent, because of, 
and during the pendency of, said suit, while at the same time holding that it is 
donbtful whether or not any decision which may be rendered i in ead suit would he 
conclusive upon the Department.” 

V. Error in not finding from the record that the complete eval title in and to said — 
Spratt lode claim is vested in Elling, and that patent must therefore be issued to 
him subject to any equities in the plaintiffs i in said suit of Thomas ¢ al, v, Lage 


After a review of the matter, the motion is denied. 

It was not held in the decision under review that, on account of the 
protest and suit of William H. Thomas et al., action upon. Elling’s 
application for patent must be suspended; nor was it held, either 
directly or in effect, “ that possessory title to the Spratt lode claim must 
be determined in court, in a proceeding other than such a one as is 
contemplated by said sections 2325 and 2326, U. 8. BR. 8.” | 

Said decision held just to the contrary. 

In referring to said protest by Thomas et al, the decison states: 


“It follows, therefore, that the protest j in question is ant such a one as can be recog- 
nized as an adverse claim necessitating the institution of proceedings. ‘thereon, in @ 
_ court of competent jurisdiction. | . 


It was further held in said decision that: 


It is the duty of the Land Department, excepting in controversies referred to the 
courts by the statute, to determine befors issuance of patent whether the applicant is 
entitled thereto, and the fact that such controversies may be litigated in the courts 

after issuance of patent does not relieve the Department of its duty in the ‘premises. 


Relative to proceedings not specifically referred to the courts by 
sections 2325 and 2326, U.S. R.S., the opinion holds: | 


_ Where the matter has already been decided by a court of competent jurisdiction, 
the question may arise whether such a decision is conclusive upon the Department, 
but without deciding that question it seems clear that where the dispute does not 
Involve the character of the land, or the qualifications of the entryman, or his 
compliance with the law under which title is sought, the Department may properly 
accept and follow the judgment of a court of competent jurisdiction, determining as 
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between contending parties their respective rights to, and interests in, the land in 
controversy. The Department is not required to await the bringing of suit, because 
it is not so provided in the statute and because there is no obligation upon either 
party to invoke the jurisdiction of a court as there is in the instance of an adverse 
claim. Here suit has been instituted in the local court for the purpose of settling the 
question of joint ownership. Jurisdiction of the subject-matter may exist even 
_ though not recognized by sections 2325 and 2326. The land department may there- 
fore well await the result of that-suit before giving further consideration to the 
protest. 


It is the plain duty of this Desavewent 4 determine ehetien Elling 
is entitled to patent as applied for. Protest has been filed by others 
claiming an interest, who Ht ave been cee from the. appueaton for 
patent. 3 | : 

A suit has been instituted and is now pending involving the question 
as to the interest of the protestants in the Spratt location. _ 

The land department can not ignore the protest. The decision under 
review directed that action upon the application for patent be suspended 
awaiting the determination of the case in the court, not that the 
Department was required by law to wait, but that an bat icauien by 
the court would at least aid in the proper disposition of the protest. 

No sufficient reason is assigned in the motion for revoking the 
direction given, and the i a are her ewith TOU for the files of 
your office. 


SISSETON AND YANKTON LANDS —* AYMENT ON COMMUTED ENTRIES. 


STATE OF Sour DAkoTa 


In the commutation of homestead entries in the formes Sisseton and Yankton reser- 
vations the entrymen are not required to pay one dollar and twenty-five cents 
per acre in addition to the price fixed by the acts of March 3, 1891, and August 
15, 1894, opening said lands to entry. | 


| Secretary Bliss to the Commissioner of the General Land Ofive, February 
(W.V.D.) 8" 97,1898. °.. 2 * | (WML) 


On November 2, 1897, the agent of ‘the State of South Dakota 
addressed a Sonmnieainn to you claiming that homestead entrymen 
of lands embraced in the ceded portions of the Sisseton and Yankton 
Indian reservations, who commute their entries, should ‘be required to 
pay one dollar and twenty-five cents per acre for land covered by such 
entries, in addition to the other payments required by law. | 

On November 17, 1897, you replied to said letter, and advised the 
agent of the State that in the matter of payments in the cases referred 
to in his communication your office is governed by approved depart- 
-mental instructions of March 22, 1892 (14 L. D., 302), and May 17, 1895 
(20 L. D., 485), opening the Sisseton and Wahpeton and Yankton res- 

ervations; that under the act of March 3, 1891, each entryman of lands — 
in the pieeebon and Pi eeran reservation must pay two dollars and 
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fifty cents per acre for the land taken, in addition to the fee and com- 
missions on double minimum land provided by law; that under the act 
of August 15, 1894, each applicant to enter Jand in the Yankton reser- 
vation must pay for the land entered at the time of making his original 
entry fifty cents per acre, and at the time of making proof the further 
sum of three dollars and twenty-five cents per acre, in addition to the | 
fees required by law. You called the attention of the agent for the 
State to the fact that homestead entries on the ceded portions of the 
great Sioux reservation are commuted under a proviso in section 6 of 
the act of March 3, 1891 (26 Stat., 1095), while homestead entries on 
the ceded portions of the Sisseton and Yankton reservations are com- - 
muted under the general law. You also invited his attention tothe | 
fact that under section 22 of the act of March 2, 1889 (25 Stat., 898), 
all payments made under said act for lands embraced in the ceded por- | 
tion of the great Sioux reservation are covered into the Treasury as a 
special fund for the benefit of the Indians, while all moneys paid for 
lands on the ceded portions of the Sisseton and Yankton reservations | 
- are covered into the Treasury as receipts from public lands. | 
You also. informed said agent that the two dollars and fifty cents per 
acre for Sisseton and Wahpeton lands, whether paid on a commuted 
or final homestead entry, and the fifty cents per acre paid at the time 
of original homestead entry for Yankton lands, and the three dollars 


and twenty-five cents per acre required to be paid on such landsat the 
time of making proof, either final homestead or commuted, “are _ 


included in the same general fund upon which the five per cent of net 
proceeds due the State of South Dakota is computed.” 
The State filed an appeal. . 
The material contentions of the State are, that in commuted entries 
of public lands in the Sisseton. and Yankton reservations the lands 
have been ‘disposed of for less than should have been charged for them; 
that in all cases where the land has been paid for before the expiration | 


of five years, the entrymen should have been charged one dollar and - 


twenty-five cents per acre, in addition to the two dollars and fifty cents 
" per acre charged in the Sisseson and three dollars and seventy- live 
cents per acre in the Yankton reservations. | 
- Under section 13 of the act of February 22, 1889 (25 Stat., 680), the 
State of South Dakota is entitled to five per cent of the proceeds of 
the sales of public lands lying within said State which may be sold by . 
the United States since the admission of said State into the Union, after 
deducting all the expenses incident to the sale. 
It clearly appears from your letter to the agent of the State that said — 
State has received five per cent of the proceeds of all sales of public © 
_ lands, made up to the present time, in the Sisseton-and Yankton reser. — 
vations, and that under the present practice it will continue to receive 
the same on sales hereafter made. | 
. It appears that the brace. of your office respecting the amounts to 
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be charged for public lands in the ceded portions of these reservations 
has been and is in strict conformity with the instructions approved by 
the Department governing the disposition of lands in said reservations 
to entrymen under the respective acts of Congress relating thereto. _ 

A careful examination of said acts and departmental instructions 
fails to disclose any error on the part of the Department-in the 
construction placed’ upon said acts at the time the instructions were 
approved, and therefore there is no reason for any change or modifica- 
tion of said instructions. | 

The action of your one in they premises, Is therefore approved. 


RAILROAD RIGHT OF WAY—VESTED RIGHT—INDIAN RESERVATION, : 
| SPOKANE AND PALOUSE Ry. Co. 


The gr ‘at of a railroad right of way across an Tndian reservation, that has vested by 
reason of compliance with the conditions precedent, is not lost through failure 
to construct the road within the period specified (a condition subsequent), 
where no advant age of such failure has been taken by the eoveren®: 


celal Attorne Yy- Gener al Yan Devanter to the Seer etary of the tiation, 
| | February 21,1898). (EF. W.C,) 


Tam in sectine through your reference of the 8th instant, of a letter’ 
from the Commissioner of Indian Affairs, dated January 6, 1898, enclos- 
ing letter dated December 21, 1897, from the United States Indian 
Agent at the Nez Perces agency, re to the rights of the Spokane 
and Palouse Railway Company to, at this time, continue the construc- 
tion of its railroad across the ands within the Nez Perces Indian 
reservation. 

‘It appears that the right of way across said. resorvauion was pated 
said railway company by act of Congress approved May 8, 1890 — 
Stat., 104), The third section of said act provides: 


That it. shall be the duty of the Secretar y of the Interior to fix the amount of com- 
pensation to be paid the Indians for such right of way, and provide the time and 
manner for the payment thereof, and also to ascertain aud fix the amount of com- 
pensation to be made individual members of the tribe for damages sustained by them 
by reason of the construction of said road; but no right of any kind shall vest in 
said railway company in or to any part of the right of way herein provided for until 
plats thereof, made upon actual survey for the definite location of such railroad, and 
including the points for station buildings, depots, machine-shops, side-tracks, turn- 
outs, and water-stations, shall be filed with and approved by the Secretary of the 
Interior, which approval shall be made in writiug and be opeu for the inspection of. 
any party interested therein, and until the compensation aforesaid has been -fixed 
and paid; and the surveys, construction, and operation of such railroad, including 
charges of transportation, shall be conducted with due regard for the rights of 
the Indians and in accordance with such rules and regulations as the Secretary 
of the Interior may mike to carry ont this provision: Pr owided, That the consent of 
the Indians to said right of way and compensation shall be obtained by said railroad — 
company in such manner as the Secretary of the Interior shall prescribe before any: 
right under this act shall accrue to said company, : 
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From the letters referred to it appears that the route was surveyed. 
and per manently established by the company. during the ene 1891; 
that the company — | 


acquir ed the right of way over the route named by actual purchase on May 2, 1891, 

paying to the individual allottees along the said route, proportionately, the dam ages 
sustained by them, amounting to $3876.06, to the government for damages to the | 
agency property the sum of $195.00, and the sum of $1414.00 to the Nez Perce tribe 

for passing through their tribal lands. It was also observed that the company 

- agreed to move off the said right of way the building standing thereon now occu- 

‘pied as the agency office, replace with sufficient iron pipe the old mill flume to carry 

water for mill ed a old flume no eee ee to the government as it was 

1 agreed to give free and open 
access to this tribe to the tract of land cocerved asa “ boom” for the benefit of the 

Indians. 





The road has not, to this date, been constructed across the reserva- 
tion, but the ageut reports that the company - | 


contemplates the early extensiou of their road from the present terminus at Juliaetta, 
Idaho, to Lewiston, Idaho, a distance of about twenty-tive miles. This extension 
should it be constructed as contemplated, will pass through twenty-four allotments, 
will pass about mid-way through thetract of land reserved for agency purposes, and 
through certain tracts formerly known as the tribal lands of the Nez Perce tribe. 


‘This is the route established i in 1891. oe 

‘The fourth section of the act of May 8, 1890 (supra), provides: 

That said company shall not assign or transfer or mortgage this right of way for — 
any purpose whatever until said road shall be compioisds Pr ovided, That the com- — 
_ pany may mortgage said franchise, together with the rolling stock, for money to. 
construct and complete guid road: And provided fur ther, That thé right granted’ 


herein shall be lost and forfeited by said company unless the road i is constructed and 
in running order across said reservation within two years from the passage of this act. 


The Indian agent states in his letter of. December 21, 1897: | 
By reference to office letter, dated April 24,1895, Land 17 043-1895, I find that J ohn 


Lane, Esq., special agent in charge ofthis agency, on that date, was advised that 


the Spokane and Palouse Railway Company, had forfeited and lost the right of way 
over this reservation granted it by the act of Congress of May 8, 1890, since it had 
failed to complete the road within the two years time specified in the act, and that — 
since no renewal of the grant had been made by Congress, no recognition should, 
on that account, be given the company of the lost and forfeited right. 


The matter is therefore referred: to me for “opinion as to the right of 
the within named railway onary to construct its line through the 
Nez Perce reservation.” 

From the above recitation, taken from the letters cethenel: it would 
appear that the conditions named in section three of the act of May 8, 
1890 (supra), have been complied with and that consequently the grant 
_ of. the right of way has vested. 


The provision in section four relative to the construction of the road -_ 


is clearly a condition subsequent, to be taken advantage of only by the 
grantor. In what mauner this reserved right of the grantor must be. 
asserted, depends upon the character of the grant. 

12209—vor 26—15 
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If it be a private erant, that right must be asserted by entry, or its equivalent; if 
the grant be a public oue, it must be asserted by judicial proceedings, authorized by 
law, the equivalent of an inquest of office at common law, or there must be some 
legislative assertion of ownership of the property on account. of a breach of the 
condition. “Schulenberg tv. Harriman (Gl Wall, 63), and cases cited. 

No action has been taken in the manner pre escribed to enforce the 
forfeiture, and in wy opinion the right to construct under the grant 
made by the act of May 8, 1890, continues. : 

Approved, lfebruary 21, 1898, 

C. N. Buiss, Secretary. 


RAILROAD GRAN T—FORFEITURE—SETTILEMENT RIGHT. | | 
Sr. PAvL, MINNEAPOLIS AND MANITOBA Ry. Co. v. ANDERSON. 


The conditions on which the extension of time was given by the act of June 22, 1874, 
operate as & revocation. of the grant to the extent of the rights of actual settlers | 
at the date of said act; and such revocation is oper ative though the lands may . 
have been patented under the grant. 3 


Resratary Bliss to the Comnissioner of the General Land Office, Mebruary 
eke - = | Pi oa | . a (Eo WO.) 


Tam in receipt of your race of rare 2, 1897, in the matter of the 
case of the St. Paul, Minneapolis and Manitoba "Railway Company %. 
Thom Anderson, involvin g lot 5, the NE. 4 of the SW. 4 and the NW. 4 | 
of the SE. 4 of Sec. 1, T. 146 N,, R, 49 Ww, Crookston land district, 
Minnesota. | 

This tract is within the primary limits of the grant made by tie act 
_of March 3, 1871, to aid in the coustruction of what is known as the St. 
Vincent Extoneioii of said road, as shown by the map of definite loca 
tion filed and accepted Deceiver 19, 1871, — | 

Under the provisions of the act ae March 3, 1865 (13 Stat., 526), this 
road was required to be completed by March 3, 1873, but by the act of | 
' March 3, 1873 (17 Stat., 631), the time was extended to December 3, 1873. 
The company failed to complete the road within the time allowed, and 
by the act of June. 22, 1874 (18 Stat., 203), the time was again extended 
to March 3, 1876, upon the following conditions: — 

That all rights of actual settlers and their grantees who have heretofore in good 
faith entered upon and actually resided on any of said lands prior to the passage of 
this act, or who otherwise have legal rights in any of such lands, shall be saved and 
secured to such settlers or such other persons in all respects the same as if said lands 
had never been granted to aid in the construction of the said lines of railroad. | 

Following the passage of this act, to wit, on October 8, 1874, Ander- 
son was permitted to file pre-emption declaratory statement for this 
land, in which he alleged settlement on May 3, 1872.. Prior to this | 
time, to wit, on November 28, 1873, the company listed this tract on _ 
account of its grant, which list was duly approved on April 30, 1874, 
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and was patented to the State of Minnesota for the use > ard ee of 
said company January 14, 1875. : 
On March 8, 1882 iden oni ‘submitted final proof upon his filing, 
against the necepiN ane of which the company duly protested. Upon 
the hearing held: upon the company’s protest the local officers found 
that Anderson was a qualified pre-emptor and that his final proof 
showed compliance with the pre-emption law. — | 
By your office decision of July 20, 1883, 1t was held that Anderson’s 
claim was confirmed by the provisions of section 3 of the act of April - 
21,1876 (19 Stat., 35), under which decision the local officers permitted 
Anderson, on August 3, 1883, to inake payment for the land, upon 
which cash certificate issued. The company appealed from said deci- 
sion, however, and on June 12, 1895, this Department held that it was 
error on the te of your office in allowing Anderson to complete entry — 
of this land after the certification and patent on account of the grant, 
and you were directed to call upon the company to show cause why it 
should not re-convey the title erroneously conveyed on account of said | 
grant, as contemplated by the act of March 3, 1887 (24 Stat., 556). 
Your letter now under consideration reports that the company was 


duly called upon, by letter of June 25, 1895, to which no response was 


made by the company. You call coition: however, to the fact that 
as Anderson was residing upon this land on June 22, 1874, the date of 
the act extending the time for the completion of said road, it would 


appear that his rights are saved and secured the same as though said | 


lands had not been granted, and refer to the departmental decision i in 
the case of Tronnes v. said company (18 L. D.,101). =! 
Au examination of the two cases shows that hiew are anlage in all — 
important particulars, and as I can see no reason to depart from the 
holding made in the Tronnes case, after a full consideration of the 
matter, I have to direct that Anderson’s only y, if otherwise e regular and . 
satisfactor y, be pe passew to paeaee 


RAILROAD GRANT—LAND EXCEPTED-—STATE TITLE. 
Lorr ». NEw ORLEANS Pactric Ry. Co. 


The sale by a State of janie to which it has no title, can not be recognized as a 
ing the land from the operation of a railroad grant. 


Secr etary Bliss to the Commissioner of the General Land Office, February 
(W. VY. D.) | 29, 1898. (J. L, McC.) 


James H. Lott has appealed from the decision of your office, dated 
May 26, 1896, rejecting his application to make homestead entry of the 
Ns of the NE4 and Eé of the NW of Sec. 11, T. 5 N., R. 1 W., New 
Orleans land district, Louisiana, on the ground that said land had 
inured to the New Orleans Pacific Railway Company. | 
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~The land is within thé primary limits of the grant to the company 
named, opposite the portion of the road that was definitely lovated 
October 27,1881; it was listed by the company November 13, 1883; 
the Né of the NE was patented March 3, 1885, and the Ed of the NwW4 
on August 8, 1889, On October 1, 1894, Lott applied to HA ROlOWearsad 
entry of the land. 

. The company protested, whereupon a hearing was had, as the result 
of which the local officers, and on appeal yomr office, found that the 
testimony showed no such occupation by a qualified actual settler at 
the date of definite location of the road as would except the land from 
the operation of the grant, or that it was in possession of such settler. 
at. the passage of the act of February 8, 1887, or in peso at that 
date, of the heirs or assigus of such: a sealer | 

‘Lott has appealed. His first allegation is that. your office err ed 


_ jw holding that there is nothing 4 in the testimony to show. that the land in dispute 
was occupied by an actual settler at the date of detinite location of said road. 


“A careful examination of the testimony sustains the conclusion of 
the local officers and your office in this respect. 

He alleges that your office erred— | 

2. In not recognizing that the Ed of the NW of said iand ¥ was excepted fr om said 


grant, as said land was entered by the father of claimant, as por mepelny filed in | the - 
testimony. . 


Said receipt 1 was pied: by a an officer of tie State of Lonisane, on 
Ji anuary 21, 1863—at a time when said State refused to recognize the. 
authority of the Federal government; and the sale, by said State, of 
- land to which she had no title or right, can. not be recognized by the 
United States as having effected a segregation of the land, or excepted 


it from the operation of the grant to. said railway company. 


The decision of your office was correct, andi is hereby affir med. 
RAILROAD LANDS—SECTIONS 8, AND 5, ACI OF MARCH 38, 1887." 
LUEDTKE v. KRICKLAU. 


A homestead applicant is not entitled to a reinstatement of his claim under section 
3, act of March 3, 1887, if it pbpente that he in fact never actually resided ou the 
land involved. 

One who purchases railroad land with notice of a pending ‘homestead claim is not 
bimself a bona fide purchaser in contemplation of section 5, of said act, butif his 
grantor holds under a bona fide purchase, made prior to said homestead claim, 
such purchaser succeeds to the right of his erantor and may perfect title under 

' said section. 


Secretary Bliss to the Commissioner of the General ail Office, February 
ee) |: aan (F. W. C.) 


Paul Luedtke has appealed from your office decision of J une 8, 1897, 
rejecting his homestead application, covering the SE. 4 of the Sh. 4 of 
Sec. 11, T. 114 N., BR. 28-W.,, enBaee: Land ey ae with a 
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- view of allowing Johann Kricklau to purchase said tract under the pro- 
visions of section 5 of the act of March 3, 1887 (24 Stat., 556). 

This tract is within the Spee limits of the grant made by the 
act of May 12, 1864 (13 Stat., 7 (2), to aid in the construction of the St. _ 
Paul and Sioux City Railroad. 7 
On May 14, 1857, one Richard Holden filed pre- Anation Aecinistons 


‘statement covering this land, together with adjoining. Perey in which 


settlement was alleged on the Sth of that month. 

On October 15, 1880, this tract was offered at public sale siuder execu- 
tive. proc mined: to which was attached a notice to’ pre-emptors, 
requiring them, under penalty of forfeiture of their rights, to come up 
and make proof and pay for the land on or before the ae of offering. 
‘Holden did vot comply with this requirement. —_ 

On May 28, 1887, Kricklau applied to make homestead entry of this. | 
tract; his aaplicntion was rejected for conflict with the indemnity with- 
drawal made under the grant of 1864. . From such rejection Kricklau 
appealed, alleging that the filing by Holden, which was not canceled 


on the tract-books, operated to except the land from the. effect of the 


railroad withdrawal. | 
Upon appeal, your office held that Holden’s Hens andiee his filing 
-were extinguished by the offering of the tract at public sale in 1860, 


and that therefore the land was free from claim at the date of the 


indemnity withdrawal made under the act of 1864, and. was therefore 
not subject to Kr icklaw’s ap aos pr esented, as before stated, March ~ 
28,1887. | 

On appeal, the action. of your ore Was. affirmed By departmental 
decision of July 7,1891 [unreported]. | | 


On May 22, 1801, the withdrawal for indemnity purposes m de ander -_ 


the act of 1864 was revoked by departmental order, and as no selection 
of the tract had been made on account of. the railroad gr aut, prior to. 
this time, the land then’ becaine subject to. selection or entry by the 
first legal applicant. : 
— On June 1, 1893, Luedtke tendered homestead application for this | 
tract, which was rajeeted by the local officers for connie with the rail-. ; 
road grant; from which action he duly appealed. | ! 

On October 19, 1893, the railr oad. company made selection of this 
tract, which was nevinitied to go of record notwithstanding the pending 
nance by Luedtke from the rejection of his application. | 

On October 23, 1894, your office considered Luedtke’s appeal, reversed . 
the action of the local officers, and held that his application to enter 


should have been allowed and, therefore, held for cancellation the 


company’s selection, with a view to allowing Luedtke’s epeueeaor i 
: From this action the company duly appealed. | 
- During the pendency of this appeal, to wit, ou April 30, 1896, Keoilae 


filed in the local office an application for reinstatement of his Homes tead 


claim, alleging that he was entitled to such relief under the provisions — 
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of section 3 of the act of March: 3, 1887. supra. - ‘This application was - 
denied by the local officers, and Kricklan duly appealed to your office, 

On Match 11, 1896 [unreported], your office decision of October 23, 
1894, holding (ot cancellation the company’s selection, with a view 7 : 
allowing Luedtke’s application, was affirmed, in so far as to direct the 
cancellation of the railroad’s selection; but in view of an allegation: 
made in the company’s appeal, to the effect that Krieklau was in pos- 
session of the land under purchase from the company, the case was 
returned to‘your office for appropriate action. 7 

Departmental decision of March 11, 1896, it appears, was eee 
gated by your office letter of June 12, 1896, in which the local officers 
_were directed to notify Kricklau and allot him thirty days within 
which to show cause why Luedtke should not be permitted to make 
entry of the land under the homestead laws, as applied for. 

Acting thereunder, Kricklau, on July 16, 1896, filed an affidavit i in 
which he alleged that his application presented in 1887 was erroneously 
rejected because of the fact that the filin g by Richard Holden excepted 


the tract from the operation of the indemnity withdr awal, and that he . 


was entitled to reinstatement under the provisions of the act of March 

_ 8, 1887; further, that he was a bona fide purchaser of the land.through 
- mesne conveyances from the railroad company; that he-(Kricklan) was 

a bona fide settler on the land; that Luedtke did not make his applica- 
tion to enter honestly or in good faith, for the purpose of actual settle- | 
ment or cultivation, and that he had never resided or intended to 
reside. thereon and had made no. Dormont improvements upon une 


tract. 


Upou this affidavit ee was duly widened and held, a upon 


_ the testimony adduced, the local officers recommended that. Luedtke’s . 


application be eee Kricklau duly appealed to your office, result- 
ing in the decision of June 8, 1897, appealed from, in which it was 
directed that Luedtke’s application ee rejected “with a view to the 
allowance of Johann Kricklan’s application to purchase the land from 
the government under the 5th. section of the act of March 3, 1887.” : 
An examination of the record does not disclose that Kricklau ever’ 
made formal application to purchase the land under the 5th section of 


| the act of March 38,1887, It is true that in his affidavit he alleges that 


he was a bona fide. purchaser of the land through the company, and | 
after petitioning for the reinstatement of his homestead application, 
prayed that in event that such relief was denied him, he be allowed to 
“purchase or otherwise perfect title to the land. 7 

The hearing was ordered to determine the respective oe of 
Imedtké and Kricklau in the pr emises, and although no formal appli- 
eation to purchase had been made, this will not defeat Kricklaws 
-elaim, if, upon the record as made, he j is Shown 0 be entitled to pur- | 
_ chase under the act of 1887. | : i 
| The record shows that. Kricklau lived upon land anee by him in | 
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the neighborhood of the tract in question, and while he cultivated a 
part of this tract he never actually resided thereon, and cannot there- 
fore be considered an actual settler within the meaning of the third 
section of the act of March 3, 1887 (supra). His application for rein- 
statement of his homestead aplication rejected for conflict, with the 
indemnity withdrawal is therefore denied. 

Relative to his alleged purchase from the railroad company, the 
showing offered at the hearing consisted of copies of a quit-claim deed, 
executed June 29, 1891, by the railroad company and the trustees for 
the bondholders, in favor of one Horace E. Thompson, conveying all 
its claim, right, title and interest, both in possession and expectancy, 
in and to certain described fade covering about a thousand acres, ~ 
among which is the tract in question. The consideration named in . 
this deed was $3,400. Copy was also filed. of a quit-claim deed, exe- 
cuted November 14, 1891, by Horace E: Thompson and wife, in favor 
of the Prince Tive inent Company. - This deed covered about two. 
hundred acres, including the tract in question. The consideration — 
named therein is $100. Copy of a contract between the Prince Invest- 
ment Company and Kricklau, dated August 22, 1894, having in view 
the transfer of the land in question to Kricklau, was ane filed. A -spe- — 
cial. warranty deed, dated August 23, 1894, poi coe this tract to 
Kricklau in consideration of $500, is also with the record. There is 
also an affidavit; made by one Moore, who was attorney for the railroad 
company and also for the Prince Investment Company, in -~which he 
swears that the sums. named 1 in the several deeds referred to were paid 
as stated. 

: This is all of the showing deapecting the claimed right to purchase 
' under section 5 of the act-of 1887. Nothing was offered on behalf of 
Luedtke tending to attack the bona fides of these transactions. 
- Relative to Luedtke’s conuection with the tract, it appears that in 
June, 1893, he built.a house on the land, which was shown not to be 
habitable during cold weather, and that he did a little breaking upon 
the tract, but has never actually resided thereon, his residence being in 
Arlington township, where he owus a farm. The house built upon the 
_ tract by Luedtke was destroyed by fire about J uly 4, 1896, and had not, 
at the date of the hearing, been rebuilt, 
It is clearly shown that Kricklau purchased the land from the Prince . 
Investment Company with full knowledge of the fact that Luedtke had, 
prior to this purchase, applied to enter the tract under the homestead © 
laws, Kricklau stated, in his testimony, that he was induced to make 
the pur chase of the fact from information received at the local office 
to the effect that Luedtke’s application had been rejected for conflict 
- with the grant. It appears, however, that in answer to an inquiry 
addressed to the Commissioner of the General Land Office, a letter was 
written him by your office, prior to his purchase from the investment 
company, Uae him of the pendency oy Lnedtke’s application, on 
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appeal. from the action of the local officers: rejecting the same for con- 
‘flict with the railroad grant. | Charged with the knowledge, and also 
with notice of the occupation of the land. by Luedtke, it can not be 
held that his purchase from the Prince Investment Company in itself 
constitutes him a bona fide purchaser under section 5 of the act of 
‘March 3, 1887, and in order to make him such a purchaser it is necessary 
that thers be a bona fide purchase from the company eae the 
tender of Luedtke’s gaalication: | 
~ As before stated, Luedtke’s application, w was, tnade June 1, 1893, and 
the couveyances fen the railroad company. to Thompson and. ‘from 
Thompson to the Prince Investment Company were made June 29, 
1891, and November 14, 1891, respectively. The proof aibmitted : 
| respecting these conveyances constituted a prima facie showing that. 
Thompson and the Prince Investment: Company were bona fide pur- 
chasers, and Luedtke did not assail the bona fides of either of these 
tratisactions. ‘Kricklau succeeded to the rights acquired under these 
— conveyances and since they antedate Luedtke’s homestead application | 
it would seem, in the absence of any showing to the contrary, that 
-Kricklan holds under a prior bona side purchase. : 
Further action upon Luedtke’s application will therefore be sus- 
pended for a reasonable time to afford Kricklau an opportunity. to make ~ 
formal application to purchase, and, after due notice, to make proof as 
required in the case of Samuel L. Campbell (8 L. D., 27). Since there 
was no formal application to purchase and no notice of such an appli- 
cation, the hearing heretofore had will not preclude further inquiry 
into the claim of Kricklau as a bona fide purchaser nor will it relieve 
him from making proof in the regular way. | 


* 


ALASKAN LANDS—SURVEY-—CHARACTER OF OCCUPANCY. 
ALFRED PACKENNEN., 


A-survey of Alaskan land, as provided for in the act of March 3, 1891, is special in 
its character, and there is no authority therefor except as preliminary to a pur- - 
chase, and it therefore follows, that befere such a survey is made there should 
be a prima facie showing of the right to purchase, and due compliance with the 
departmental requirements regulating applications; for the surv ey of said Jands. - 

_ The word “trade” as used in section 12 of said act is employed in its commercial - 

significance, and Congress by its use in defining the character of occupancy 
which would authorize a purchase of land, did not intend to include paereby 
lands used for farmin g, cattle oT azing, or fox raising. 


Secretary Buiss to the Commissioner of the Gener al Land Office, February 
(W. V.D.) | . @1, 1898. . es (WA M.B) 


This Department: has considered the appeal of Alfred Packennen 
from the decision of your office of April 16, 1895, wherein Was Sus- 
pended survey 3 No, 86, executed ane 9 and 10, 1894, by Frank H. 
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| ‘Lasey, Ae 3% deputy surveyor, under provision of section 13 of the act 
of March 3, 1891 (26 Stat., 1100), and the rules and regulations of June 
3, 1891 (12 L. D., 583). 

The land embraced in this survey, and: which is sought to be pur- — 
chased by appellant under the provision of section 12 of the said act of 
March 3, 1891, comprises an area of 29.93 acres, and is situated on Fox 

- Island in Uyak Bay, western coast of Kadiak island, 

Respecting the execution of this survey the record submitted fails to 
show that certain prerequisites relating g. ther eto were complied with by 
appellant. | 

Section 13 of said act is as follows: 

~~ SEc, 13. That ib shall be the duty of any per son, association, or corpor vation enti- 
tled to purchase land under this act to make an application to the United States 
marshal, ex officio surveyor-general of Alaska, tor an estimate of the cost of making 
a survey of the lands occupied by such per son, association, ‘or corporation, and the. 
cost of the clerical work necessary to be done in the office of the said United States 
marshal, ex officio surveyor-general; and on the receipt of such estimate from the 
- United States marshal, ex officio sur veyor-general, the said person, association, or 
corporation shall deposit the amount.in a United States. depository, as is required 
by section numbered. twenty-four munetey ancl one, Revised ° Statutes, relating to 
deposits for surveys. 


That on the receipt by the United States marshal, ex officio, stirvey aizouhioral: of 


the said certificates of deposit, he shall employ a competent person to make. sth — 
survey, under such rules and regulations as may. be adopted by the Secretary of the 
Interior, who shall make his return of bis field notes and maps to the office of the 
said United States marshal, ex officio survey or- general; and the said United States 
marshal, ex officio surveyor-general, shall cause the said field notes and. plats of such 
survey to be examined, and, if correct, approve the same, and shall transmit certi- 
fied copies of such mae and plats to the office of the olnnnsslouet of the General 

Land Office. > 
That when the sara field notes and plats of said survey shall ave been “approved 
-by the said Commissioner of the General Land Office, he shall. notify such person, 
association, or corporation, who shall then, within six mouths after such notice, pay 
to the said United States marshal, ex officio surveyor-general, for such land, and 

patent shall issue for the sume. _ : 


Paragraplis 1, 2, 3, 4 and 13 of ine rules and regulations adopted | 
: [Tune 3, 1891, w i 5. 383] under said act, are as follows: 


=, Applications for sury eys must be made in writing , by the person entitled to 
purchase land under said act, or by the authorized Avent of the association or cor- 
poration so entitled. The appheaiion must particularly describe the character of » 
the land sought to be surveyed, and as accurately as ‘possible, its geographical posi- 
tion, with the character, extent, and approximate value of the improvements. Ifa . 
private sury ey had previously been made of the land occupied by the applicant, a | 
copy of the plat and field-notes of such survey shovld accompany the application 
which must also state that the land contains neither coal, nor the precious metals, 
with reasons for such statement; that no part of the land described in the applica- 
tion includes improvements made by or in possession of another, prior to the passage 
of said act; that it does not include any land to which natives ‘of Alaska have prior 
rights, by’ virtue of actual eecupation; that it does not include a portion of any 
town site, or lands occupied by missionary stations, or any lands occupied or reserved 
by the United States for public purposes or selected by the United States Commis- 
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sioner for Fish and Fisheries, or any lands reserved co sale under the provisions 
of this act. These statements must be verified by affidavit, 

2. If, upon examination, the application shall be ered by the ex officio 
surveyor-general, he will furnish the applicants with. tivo separate estimates; one 
for the field work, and one for office work, the latter to include clerk hire, and the 
necessary stationery. The ex officio surveyor-general will be careful to estimate 
adequate sums in order to avoid the necessity for additional deposits. 

3. Upon receiving sueh estimates, applicants may deposit ina proper United States | 
depository, to the credit of the Treasurer of the United States, on account of survey- 
ing the public lands in Alaska, aud expeuses incident thereto, the sums so vstimated 
as the total cost of the survey, including field and office work. 

4. The original certificate must in every case be forwarded to the Secretary of the 
Treasury, the duplicate to the ex officio sur veyor-gener al, the triplicate to be retained 
by the applicant as. his receipt. 


# bed % : # ica : n * 


13. When the caplene err iets of deposit of the amounts exihniate” for field eo 


_and office work, shall have been received hy the ex-officio surveyor-general, the 
| requisite instructions for the surveys and making returns thereof, will be issued to 
the deputy surveyor who may be designated to do the work... The amount of com- 
_pensation to the deputy surveyor must be stated in the instructions and the same 
must not exceed the amount deposited for the field work. The land to be surveyed — 
. under any one application, c can not exceed one hundr red and sixty acres, and it must 

be in one compact body, and as nearly in square form as us circumstances anil the 
configuration of the land will admit, _ Bas 


Here there does not appear to have. been any applic ation for the 
‘survey, verified or otherwise; there does not appear to have been any 
-estimate of the cost of making the survey or of the cost of the clerical 
work i in the office of the ex officio survey or- general; it does not appear — 
that this officer ever employed or designated any person or deputy 
surveyor.to make the survey, or issued any instructions for’ executing 
this survey and making returns thereof, It is true that a deposit was 
made to pay the cost thereof but the survey was executed on July 9 — 
and. 10, 1894, while the deposit was not made. until December 6, 1894, — 
which was almost five months subsequent thereto. Where there has 
been so gross a failure to comply with the law and regulations as is 
here indicated the survey is cer tainly very: irregular, if ib is not 
altogether unauthorized. 3 : 
The general laws: relating to. ‘surveys. have not been actonded to 

Alaska-and the survey contemplated by the act and regulations under. 
consideration 1s a special survey which can subserve. no purpose what- 
ever if the land embraced therein is not subject to purchase under that 
act. There is no authority for the survey, except as a step toward a 
purchase, and, therefore, to obtain the survey the application therefor 
should make a prima facie showing of a right to purchase. 
It is evident that the information specified in paragraph 1 of the 
regulations, was required to be submitted to the ex officio surveyor- 
general in order that he might. primarily determine whether the land 
sought to be surveyed was subject to purchase under the act and 
whether there was any occasion or authority for the survey thereof. 

_ By the terms of sections 12,15 and 14 of tle act, ouly lands possessed 
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and o¢cupied “for the purpose of trade or manufactures” can be pur- 
chased thereunder. The possession and occupancy of land for the 
purpose of trade or manufactures can, in a measure at least, be deter- 
mined by the character and extent of the improvements blierean: 
_ No showing was made by the appellant either before or after the sur- 

vey respecting the existence of improvements upon the land claimed, 
or respecting its possession aud occupancy. The only information upon > 
these points is contained in the report of the deputy survey or, Which 
forms a part of his return of the survey. This report. states that the | 
“improvements are of the approximate value of 100 dollars and con- 
sist of a frame dwelling house 12x14 ft.;” that “the claimant has 
built and lives in a frame house 18x21 ks. (12x14 ft.) and is engaged 
in fishing, raising foxes and cattle, and trading with the natives,” and 
that ‘“‘the claimant is in possession residivg on the island when not 
absent fishing and trading.” It is doubtful whether the character of 
these. ie provenionte: indicates a permanent occupancy of the land for 
any purpose, and certainly it does not indicate that the land is possessed 
or occupied otherwise thanas an abode or habitation. The extent and 
character of the fishing and of the trading with natives are not shown, 
but the report seems to indicate that the s same are carried on by 
claimant in part, if not altogether, when he is absent from the island. 
From the connection in which the matter is mentioned in the report it 
is inferred that the locus of the fox and cattle raising industry is upon. 
the island, although the statement of the deputy. is somewhat indefi- 
nite. If there are any fences, en closures, or buildings upon the island - 
which are used in réstraining or urs for the foxes aud cattle they ; 
are not mentioned. | 7 

A question arises w hether the raising of foxes and cattle i 1S embraced 

by the words “trade or manuf retur es” in section 12 wherein it is pro- 
vided that— cae 

Any citizen... . association .... and any corporation . -o. now or: here- 
after in possession of and occupying public lands in, Alaska for the pur pose of tr ade 


or manufactures, may eee not exceeding one hundred and sixty acres... . of | 
such land. | . 


Webster. gives two definitions of the word “trades” « one is, 


The act or business of exchanging commodities by barter, or by buying and selling 
for money; commerce; traffic; barter; (and the other is,) The business which a per- 
son has learted and which he engages in, for procuring subsistence, or for profit; 
occupation; especially, mechanical employment as distinguished from the liberal 
arts, the learned professions, and agriculture; as, we speak of the trade of.a- smith, : 
or a. carpenter, or masou, but net now of hie trade of a farmer or a lawyer or a 
physician. 


An éxamination of the pill land. laws, shows peas the word trade” 
was used in section 2258 Revised Statutes, wherein were excepted from 
the right of pre-emption lands “occupied for purposes of trade and 
_ business, and not for agriculture,” and is used in the act of May 14, 

- 1890 (26 Stat., 109), which provides a townsite entries in ‘Oklahoma 
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may include funds occupied ‘for purposes of tvade or business;” but. 
it has never been suggested that under these statutes lands occupied 
for raising either domestic or wild animals were for that reason excepted 
from pre-emption or made subject to townsite entry. | 
From the definitions before quoted it is seen that the word “ trade” 
has two well defined meanings. In the one case it has a commercial 
signification; ee in the other it is oe equivalent of vocation or 

oceupation. eg a 

From an analysis of fis Secincon of Gener: with ere to the 
District of Alaska, and especially of the laws under which title to public. 
lands in said district can be acquired, it appears that the word. ct trade, - 
as there employed is used in its commercial signification. | 

Section eight of the act of May 17, 1884 (23 Stat., 24), establishing a 
civil government for the district of Alaska, peoes: - 7 

The laws of the United States relating to mining claims, and the rights incident — 
thereto, shall, from and after the pHsaee of this act, be in. full force and effect in ‘said 
district. 

But nothing contained in this act shall be constraéd to puts in foree in said. district | 
the general land laws of the United States. | : | 

This general provision, w ithholding from sale and. entry all manic 
lands in the district of Alaska save those claimed for mining purposes, 
continued in full force, without change or modification, until Mareh 3, | 
1891, when by sections 11, 12 and 13 of the act of that date’ authority. | 
_was given for the entry of non-mineral public lands in said district for 
— townsite purposes and for the purchase of such lands when possessed 
and occupied “for the purpose of trade or manufactures. ” None of the 
public land laws authorizing the entry of lands for agricaltnre i in ony . 
of its forms apply. to that district. | ; 

When the act of March 3, 1891, was mae certain por tions of the 
public lands in Alaska were possessed. and oceupied as sites for tr ading. | 
posts aud for canning and- manufacturing stations. At such posts 
‘trading with the natives was carried on in the various forms of mercal- 


tile transactions, and at such stations salmon were prepared for market 


“and “fish-oil and other articles were manufactured for domestic and _ 
export trade. Suitable buildings'and improvements had been aud were 
, being erected at considerable expense in both tstances, | 
- Considering the history of land legislation relating to Alaska. ind 
the situation prevailing there when the act under consideration was 
a dopted, it is believe:l that it was not tle purpose of. Co; 1gTeSs to author- . 
ize the purchase of land used for farming, or for grazing entitle, 0 or for. 
the domesticating aud breeding of wild aitinials: | | 

The appellant failed to make the required application for the sur he 
and even if that fault were waived, the report of the deputy survey or 
— does not show that the land is subject to purchase. 

This survey embraces an area of 29.93 acres, but does not inelnde all 
of the land upon the island, and should the harbor and ues Bee | 
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at the easterly end of the same, which are completely covered by the 
land surveyed, afford the only approach or access to the island, appel-_ 
lant would obtain a complete monopoly of the use of all of the land 
- upon the island by the purchase merely of the particular: por tion 
! embraced i in this survey. 

By reason of the ir regularities surrounding the survey, and the fact 
that the land is not possessed and occupied for the purpose of trade or 
manufactures, your office decision suspending survey No. 86, is affirmed. 


| ABANDONED MILITARY RESERV ATION—FORT RANDALL. 
_ INSTRUCTIONS. 


- Commissioner Hermann to the register and receiver, Chamberlain, South 
Dakota, Febr uary 21, 1898. 


‘The Fort Randall military reser vation was seisniishen by. executive - 

order of June 14, 1860; said reservation was subsequently found to be — 
situated partly in Nebraska and partly in South Dakota. A portion 
of the part in South Dakota was relinquished July 22, 1884, and pro- » 
vision was made for the disposal thereof under the homestead laws, by 
the act of October 1, 1890 (26 Stat., 648). The remainder, situated 
partly in Nebraska and partly in South Dakota, was relinquished Octo- 
ber 20, 1893, with fifty buildings, for disposal under the act of July 5, _ 
1884 ve Stat., 103), All of the buildings have been sold one to 
ay. 

The area of that portion of the reservation m South Dakota is 
64,479.05 acres.: 

The act of March 3, 1893 (27 Stat. 593), niovidee that all dines por- 
tion of the reser vation in South Dakota may be selected by the State 
within one year after the passage of the act, or the approval of the 
' survey, under the provisions of the act providing for the admission of 
the State into the Union, approved February 22, 1889. 

The plats of the survey of the lands — in question were accepted 
| August 29, 1896. 
. By office decision of September 15, 1897, addressed to you, it was 

held that as the State of South Dakota refused to make selections of 
that portion of the land in Fort Randall abandoned military reserva-. 
tion situated in South Dakota, as provided by said act of March a 
1893, said lands were opened to settlement under the act of August 
23, 1894 (28 Stat., 491), and you were directed to give notice of the 
fling of the triplicate plats of survey, fixing a date when entries for 
said lands would be allowed to go to record. It appears that the date © 
fixed by you was October 25, 1897. | . | 

The lands in question jive been appraised in sands to facilitate their | 
disposal under said act of August 23, 1894, and the appraisal has peek 
approved by the Secretar y of the Interior. ; . 


| 238 | DECISIONS RELATING “TO THE PUBLIC LANDS. 


On April 9, 1895 (20 L. D., 303), the Societary of the Interior directed 
this office to issue instructions under said act of August 23, 1894, as 
follows: | : 

That the homestead be given the Aiton in making payment upon his eutry of 
these lands, of making: his payments in five equal paymeiuts to date from the time 
of the acceptance of his proof tendered on his entry and that the rate of interest 
| upou deferred payments he charged at the rate of four per cent. per annum. 

A copy of said appraisal has: been filed in your ‘office and upon the 
request of entrymeu you will inform them aut whav rate te lands 
entered by them have been appraised. 

In allowing entries for lands in this reser vation you will, in each 
case, endorse on the applications “Fort. Randall. ¥ Reservation, Act of 
August 23, 1894,” and make the same annotation on your abstract of 
homestead entries. : 

Under the provisions of fie, homestead law an enteriet has ihe 
right either to commute his entry after fourteen months from the date 

of settlement, or offer final proof under Sec. 2291 RB. S. In. entries 
under said act of August 23, 1894, he may, at his option, commute after 
- fourteen months with full payment in cash, or, after submitting ordi- 
nary five year final proof and after its acceptance, he may pay for the © 
land the full amount of the appraised value thereof without interest, or 
he may make payment in five equal instalments, the first payment to 
be made one year after the acceptance of his final proof and subse- 
quent payments to. be paid annually thereafter, interest to be charged 
_at the rate of. 4 per cent. per annum from the date . the ae eee of 
final proof until all payments are made. | 

In case the full amount is paid after fourteen months from née of 
settlement you will, if the proof is satisfactory, issue cash certificate 
aud receipt; and, in the event that regular final. proof is made and the 
full amount then paid, you will issue final certificate and receipt; but 
when partial pay ments are made the receiver will issne a receipt only 
for the amount of the principal and interest paid, reporting the same 
in a special column of the Abstract of Homestead Receipts and at the 
time the last payment is made yous will issue me final papers as in or di- 
nary homestead entries. — 

‘In issuing final papers you will make ate proper annotations thereon, 
as well as on the applications and. ‘abstracts, as before directed, to 
show that the entry covers land in the Fort R andall reservation. 
~ You are further advised that the same rule, as to the allowance of 
credit for residence prior to entry and for. military service, applies to | 
entries under said act of August 23,1894, as to other homestead entries. 

Where, upon submitting final proofs the entrymen elect to make pay- 
ment for the lands entered in five annual instalments you are authorized | 
to make the usual charges for reducing the testimony to writing, but 
as the final certificate and receipt cannot be issued until the last pay- 
ment is made you cannot charge the final cominissions until said final 
3 certificate and recep! are issued, 7 : 
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Where the entrymen submit final proofs and elect to pay for the. 
lands in instalments, you will not. give said proofs current numbers and 
dates but will, if they are acceptable to- you, make proper notes on 
your. records showing that satistactory proof has been made and the 


dates upon which the partial payments must be made and then trans- 


mit said proofs to this office, in spécial letters, and uot in yom monthly” 
returns, for filing with the Serial eltries, 
There are no guarantees to be taken ‘in order to secure the payment 
of the instalments but if, when each instalment is due, any entryman 
fails to pay the same you will report the matter to this office, when 
proper action will be taken in the case. | 3 
Under date of January 28, 1898 (26 L. D., 87), the ou Gunis Secre- 
tary of the Interior decided that school sections in abandoned military 
reservations of more than five thousand acres, subject to disposal 
under act of August 23, 1894 (28 Stat., 491), were not excepted from 
the operation of said act where the pay to the State for school pur- 
poses had not attached by reason of survey prior to the establishment 
of the reservation; and further, that the lands within such abandoned — 
reservations: were “not to be treated ‘as public lands subject to all the | 


land laws of the United States, including grauts for school purposes.’” 


Under said decision you will allow qualified persons to make ony 
for lands in sections 16 and 36 in the above reservation. | 
AapE tls 
CN, Buss, Secretary. 


HOMESTEAD—CERTIFICATION—CONFIRMATION. 
Epwin F. FRoSt ET AL. 


The right of purchase under section 2, act of June 15, 1880, on behalf of an entry-_ 
\ man, who after the passage of said act and prior to his application for the exer- 
cise of said right, had,sold the land to another, cannot be recognized, nor is the 
case of John D. Hay, 1 L. D., 74, authority therefor. cn 
If a contest against.a homestead entry fails, and more than two years have elapsed 
- since the allowance of the entry, it is confirmed under the proyiso to section 7,. és 
~ actof March 3, 1891, though under the body of said section the entry is not sus- — 
ceptible of confirmation. 
The inadvertent certification of a State selection at a.time when the land covered 
thereby is included within an ‘existing entry, made prior to the selection, is 
inoperative, and coustitutes no bar to the issuance of patent on said entry. | 


Secretary Bliss to the Commissioner of the General Land Office, February | 
(W. V.D, | 21, 1898, 2 (EL W.C,) 


Mr. B. F. Hampton, as agent and aiseney for the State af Florida, 
has. filed a motion for re-review of departmental decision of Decem- 
ber 26, 1896. (24 L. D., 228), in which it was held that the inadvertent 
a certification of lots 3 a 4, Sec, 35, and lots 3 and 7, Sec. 36, T. 31 S., | 
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R. 39 E. , Gainesville, Florida, on June 28, 1895, said tracts at that time 
being included in the entry of Edwin Frost, Is inoperative and consti- 
tutes no obstacle to the issuance of patent upon said entry. 

The motion previously filed by Mr. Hampton for review of said © 

‘departmental decision was denied June 15, 1897 (24 L. D., 525), because — 
it did not appear that he had complied with the regulations in regard - 


to the admission of attorneys to practice before this Department, and: 


his authority to represent the State was not shown. | 

It now appears that Mr. Hampton has been duly recognized, for a 
number of ‘years, both by your office and this Department,‘as the agent - 
of the State in the matter of the selection of its school lands, but no - 

~ gufficient reason 1S disclosed i in the motion for " reversing the decision in _ 

question. : 
~The facts. relative to the entry made by Frost, covering ‘the tracts in 
question, have been several times recited in the previous decisions 
of this Department, but will be ae repeated here for the reason 
hereinafter given. 

Frost made homestead ee May 7, 1877. On Angust 25, 1883, he 
purchased the tracts here involved pada the provisions of Hie act of 
June 15, 1880. | 

Prior 46 his purchase, to, wit, on March 27, 1883, one D. oe Erwin 
contested his entry for abandoned’. 

Said contest, after dragging along oust a unmber of years, with- 
out proceeding to a hearing, was dismissed by the local officers July 21, 
1891, for want of prosecution, and by your office letter “H” of Sep- 
tember 25, 1891, the action of. the local oilicers was affirmed and the - 
case closed. 

Thereafter, to wit, on May 15, 1893, your office held Frost's entry for 
cancellation, Basnnse Frost had, prior to-final entry, deeded the land to | 
another; consequently there was nothing upon which to base his cash 
entry, which was erroueously allowed by the local officers. 

The transferee of Frost, one Cleveland, conveyed: part of the land to 
one Lowe, and the remainder to one Kessler.. Lowe and Kessler 
appealed from your said office decision, claiming (1) that the purchase 
was & proper one, and (2) that the entry was confirmed by the pro- 
visions of section 7 of the act of March 3, 1891, 

Said appeal was considered in departmental decision of December 8,. 
1894 (not reported), in which the action of your office was affirmed and: 
it was held that the entry was not confirmed, because the purousse | 
was mace before final entry. 

A motion was filed for the review of said reaeeieion, but during the 
pendency of said motion the State made selection of the lands covered. 
by Frost’s entry as school indemnity, and the selection was approved, 

as before stated, J une 28, 1895. te 

The motion for review was considered in en eae decision of — 
J uly 6, 1895 o L. ee 8h, in yiech it was held that at the time Frost — 
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seid. to oiseand the rulings af this Department peenited an entr y- | 


man to make purchase under the act of June 15, 1880, notwithstanding | 
he had sold the land, aud therefore reversed the decision of December 
8, 1894, and directed that patent issue upon Frost’s entry. 

. This action was apparently taken regardless of the approval of the 
list of school lands June 28, 1895. > 
To establish the prior raling the case of John D. Hay (1 LL. me 74) 

was referred to. | 
That was a decision made by your office, and in the case of Gdanine 
». Herron (10 C. L. O., 278), in referring to said decision, it was stated: 
The letter of this office to the register and receiver at Montgomery, Alabama, in 
the case of John D. Hay, to which you refer (9 C. L. O., 182) as authority for holding 


that transfer of a portion of the land is no bar to an application to purchase under 
the act of June 15, 1880, was inadvertently signed, and in the broad sense in which 


it may be understood, is not in accordance with law nor with established rulingsand 


practice. Neither the letter of the law-nor its legal iutent can be understood as 
implying a purpose by Congress to permit.a party to sell his claim to a portion or 
the whole of the land embraced i in his entry, receive the purchase money, and then, 
after his transteree has made the land valuable by Jabor aud expenditure, to seize 
‘and appropriate to himself or sell to another such possession and BrODer Ry through 
a purchase under this act. 

It was undoubtedly to protect: bona fide purchasers fron original entrymen sciinet ; 
the liability of this injustice of the necessity of a resort to the courts to enforce | 
specific performauce, that the provision allowin 2 purchase by attempted transferees | 
was incorporated into the law. 

In this case there is a bona fide instrument in Gag, drawn-with more. than usual 
care, executed prior to Jute 15, 1880, proven in due form and recorded. _ 
_ The conditions of the law being fully satisfied, the right of purchase from the . 

United States inures to Gunning for so much of the land as was. pueacee: in Herron’s 
attempted transfer. 


It would further appear that the sale referred to in the Hay case was 


‘one made prior to the act of June 15, 1880, anc not subsequently — = 


thereto, as in the case here under sousiderations 
~ On a re-examination, I am unable to find that. it was ever held by 
this Department that a purchase could be made under the act of June — 
15, 1880, by.an entryman who had, subsequently to the passage of the | 
act and prior to his application to purchase, sold the land to another. 

The reasou given, therefore, for the reversal of the previous decision 
of December 8, 1894, was not sufficient. : 

It does appear, however, that the contest filed by Erwin against 
_Frost’s entry was aisminesd and the case closed in 1891. 

More than two years had then elapsed since final entry, and upon 
the termination of said contest proceedings it would appear that the 
entry was confirmed by the terms of the proviso to the 7th section of 
the act of March 3,1891. (Weyher v. Smith, 13 L. oe 489; se ae ees Vv. 
Prudden, Id., 527. ) | 

It is true that the entry could not be conned under the provisions. 
contained in the body of the section, because sale was made before 

12209—voL 26—16 | : 7 
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— final: entry, but this did not defeat the operation of the proviso ng 
_ the termination of the contest by Erwin. | 
It must therefore be held that the order for the cancellation of Fr ost’s 3 
entry contained in decision of December 8, 1894, was error, as said entry 
was confirmed and should be patented, pies the inadvertent certitica- 
tion on account of the school grant removed the land from the juris- 
‘diction of this Department. 
. This was the very question considered in the decision of December 
26, 1896, supra, for the review of which the motion. under consideration | 
is filed. 
That it was a pure inadvertence can not be doubted, as the land’ was 
both at the time of the State’s selection and the approval thereof 
embr aced i in the entry of Frost, against which an order for cancellation 
had been made, but which had not become effective. | 
The certification could therefore have no operative effect as cata 
said entry, and I have to direct that patent issue thereon as previously 
ordered. (Weeks v. Bridgman, 159 U.S., 541.) 
The motion for review is. accordingly denied. 


——————a 


HOMESTEAD ENTRY_WIDOW_PATENT. | 
ANNA ANDERSON. 


If a homesteader dies prior to compliance with the requirements of the law, and the 
submission of final proof, and his widow thereafter submits final proof,. the: 
patent should issue in her name; and a patent in such case issued in the name 

> of the homesteader is in violation of law, and no bar to the correction of the 
, final certificate and the issuance of patent thereon in the name of the widow. 


Seeretary Bliss to the Commissioner of the General Land Ofte, Februar yy 
, me VeD) * 21, 1898. ; anol 3B.) 


The appeal of Anna Anderson, from your decision’ of May 18, 1896, 
relating to the issue of patent for the NW. tof Sec..12, T. 112 N., R. 
54° W., Watertown land district, South Dalota, is before the Depart 
ment foi consideration. | 
“It appears from the papers accompanying the appeal, that on May 
20, 1884, Peter Anderson, husband of the appellant, made homestead — 
entry for said tract and thereafter died. Subsequently and on May 5, 
1891, his widow submitted final proof, which was accepted, the fees 
said. and final certificate was issued on same day in the-name of the 
deceased entryman and patent was issued thereon, October 14, 1891,. 
_ also in the name of the entryman. 
This patent was returned to your office, on » May 5, 1896, by Mrs. 
Anderson asking that the same be corrected so as to be i in ihe name of 
_the widow who made the proof. This you refused to do and from your 
acuOn this eeppew was taken. | 
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The date of the death of Peter Anderson is not given in the papers 
sent up, but it is stated in the mapped)? that he died “ Jou g prior” to the 
making of the final proof. , 

. The law, relating to the succession to the homestead ri ight, in case of | 
death of the entryman, prior to making final proof by him, i is s found in 
— Sec. 2291 Revised Statutes, and 1 is asfollows: | 
_ No cer tificate, however, shall be siven, or patent issued therefor, 1 entil the expira- 
tion of five years from the date of such entry; and if at the expiration of such time, 
or at any time within two years thereafter, the person making such entry;.or if he 
be dead his widow; or in case of her death, his heirs, or devisee; ... 6 proves by 
: two credible witnesses that he, she or they have resided upon ‘or. eattwated the 
same for the term of. five years immediately succeeding the filing of the affidavit 


. then in such case, he, she, or they, if at that time citizens of the United 
States, shall be entitled to a patent as in other cases pT ovided by law. . 


- Tt is apparent under this statute that, in this case the law cast the 
_ succession to said homestead upon Anna Anderson, the widow of the 
_ entryman ; and she having submitted final proof, which was accepted, 
it was the plain duty of the local officers to have issued final certificate 
in her name, and likewise the duty of your office to have issued patent 
to her. | 

‘It appears that these plain requirements of the law were not com- 
plied with. but a patent has been issued in the name of the dead man 
whereby, if valid, the widow is deprived of her rights; and the title to 


the land, under Sec. 2448 R. S., “will enure to and Deconke vested i in 


the hoe. devisees or assignees of such deceased patentee. u 

Your action, declining to change said patent as requested, so that it 
Stand in her name, was corr ect aud is approved. 

‘But when you. say “Section 24.48 R.S., covers this case” you are in 
error. 

That section reads as follows: : 

Where patents for public lands have been or may be issued. in. pursuance of any . 
law of the United States, to a person who had died or who hereafter dies before the 
date of such patent, the title to the land designated therein shall inure to, and vest | 
in the heirs, devisees, or assignees of such deceased ee as = the patent had 
issued to the deceased person during life. 

_ A careful examination of this section shows that it is not applicable 
to the ease of Mrs. Anderson and suggests no sufficient reason why she 
should not have proper relief in the premises. | 
_ It will not be questioned that at common law a patent issued i in the : 
name of a dead person is ineffectual to pass title, and therefore inoper- — 
ative and void, Davenport v. Lamb (13 Wall., 418, 427). By the act 
of May 20, 1836 (5 Stat., 31), embodied in section 2448, supra, Congress | 
modified the general mile. which had theretofore sbiained, but did not 
abolish it. The modifications made by Congress must be respected, — 
but that legislation being in derogation of the common law rule is not — 
to be carried further by implication or inference than was the plain 
intent of Congress as disclosed by the language of its enactment. 
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It will. be. observed that said section only applies. to cases where 
patents were issued “in pursuance of any law of the United States” 


ete. In this case patent was not issued in pursuance of Jaw, but in 


direct. violation of section 2291 R.S., which required it to-be issued to 


the widow ; and, in giving effect to fis two statutes it should be noted 


that both hene found in the Revised Statutes are to be taken as 
having been regarded at the time of the revision as not in conflict, and 
that such construction should now be followed if consistent with the 
terms of the two sections. This view is especially forcible when the 
contrary would operate to deprive the widow of a right and transfer 
the same to “the heirs, devisees, or assigns” of the deceased entryman. 

A fair and reasonable construction of section 2448 easily permits both 
_ Sec tions to stand together and each to oper ate mee a crass of cases 
_ to which they are respectively applicable. — 

Under this construction section 2248 is held to woerate upon cases 
where persons during life had earned the land and become entitled to 
patent by compliance with the legal prerequisites to its issuance. In 
other words, where the right to the patent itself was perfect before or 
at the time of the death. In such case the modification by section 2448 
operates and the title to the described land enures to and vests in the 
heirs, etc. This case is not of that kind. The deceased entryman at 
the time of his death, had not complied with the prerequisites of the 
law and earned the right to the land and a patent therefor. 

_ These views are not in conflict, but in harmony, with the rulings of 
the Department in the cases of Joseph Ellis (21 L. D., 377) and Henry 
KE. Stich (23 L. D., 457). In the former case the entryman, before death, 

had earned the right to a patent by complying with the essential pre- 

requisites of the law and making proof thereof; and the Department 
decided that patent should be issued in his: nae: the case being within 
the modification of the common law rule, made by section 2448. Inthe 
latter case, the entryman died after entry, before proof, which was made 
by his widow: and it was directed that the pavers should be issued in 
the name of the widow. 

The case under consideration, not coming within the siodliiontion: 
made by Congress in. section 9448, is governed by the common law rule; 
and it follows, from what has been said, that the patent to the dead 
man, issued not merely without authority of oe but in clear violation 
~ thereof, is null, void and of no effect. 7 

Entertaining these views, your judgment. is reversed and you. will 
cause the final certificate to be so corrected as to stand in the name of . 
Anna Anderson, the ee and have a issued thereon. 
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INDIAN LANDS—TREATY OF FEBRUA O15 1867. 


LEVEL 7. PAPE. 


The preferr ed right to eerie the unallotted Pottawatomie lands, egniseted by the 

- ‘treaty of February 27, 1867, upon the Atchison, Topeka and Santa Fe R. R. 
Co., is not defeated by failure to make payment for a tract of such land within 
the period specified-in said treaty, where said tract was unsurveyed and hence | 
could not be conveyed by the ¢ government; and the said company having 
attempted to convey such a tract, may, for the benefit of its transferee, perfect 
title thereto by making the proper payment therefor. 


ia Bliss to the Commissioner of the Gener at Lund Office, February 

(W. Vv. D.) . 7 41, 1898. — ae (C. J..G.) 

On July 3, 1895 (21 L. D., 290), the Department: approved an applica- 
tion made by Frank Level for the survey of an island in the Kansas | 
river situated-in T. 11 S., R. 15 E., Topeka land district, Kansas. | 

It was stated in the departmental decision referred to that there was 
with the record a letter from one Chas. W. Pape, claiming that-he bought 
the island sought to be surveyed by Level from one oeolge W. wan, 
in 1882, | 

The survey was duly made, and the plat thereof, wherein the aaa is 
described as lot 8 of section 29, containing seventeen acres, and lot 8 
of section 30, containing 11.40 acres, T. 11 S., R. 15 E., was approved 
in September, 1896. _ 

On October 14, 1896, Frank Level was allowed to make homestead | 
entry of the above described lots, which entry was held for cancella- — 
tion by your office January 18, 1897, as having been erroneously allowed, 
and was finally canceled March oT, 1897, " 

The land in question is within. ie old Pottawatomie Indian reserva- 
tion. By article five of the treaty of November 15, 1861, proclaimed . 
April 19, 1862 (12 Stat., 1191), it was provided that the Leavenworth, 
Pawnee and Western Railroad Company should have the privilege of 
purchasing the unallotted lands belonging to the Pottawatomie Indians. 
It was further provided in said treaty that: : | 
_ In case said company shall not purchase said surplus lands, or, having purchased, 
shall forfeit the whole or any part thereof, the Secretary of the Interior shall there- 
upon cause the same to be appraised at not less than one dollar and twenty-five cents 
per acre, and shall sell the same, in quantities not exceeding one hundred and sixty. 
acres, at auction tothe highest bidder for cash, at not less than such appraised value. 

In the amendments to the treaty of earraes 27, a0 proclaimed : 
_ August 7, 1868 (15 Stat., 531), it was provided: : : 

That the Leavenworth, Pawnee and Western Railroad Soripauy their successors 
and assigns, having failed to purchase said lands, the Atchison, Topeka and Santa 
Fe Railroad Company may, within thirty days after the promulgation of this treaty, 
purchase of said Pottawatomies their said unallotted lands, except as hereinafter 
provided, to St, Mary’s mission, at the price of one dollar per acre, lawful money of 


the aaited States, and upon Aling their bond for the purchase and payment of said 
lands in due form, to be approved by the pectelny of the Interior within the time 
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above named, tlie said Secretary of the ioterion shall issue to the last-named rail- 
road company certificates of purchase, and such certificates of purchase shall be 
deemed and holden, in all courts, as evidence of title and possession in the said rail- 
road company to all or any part of said lands, unless the same shall be forfeited as 
herein provided. The said purchase-money shall be paid to the Secretary of the 
- Interior in trust for said Indians within five years from the date of such purchase, 
with interest at the rate of six per ceut per annum on all deferred payments, until 
_ the whole purchase-mouey shall have been paid; and before any patents shall issue 
for any part of said lands one hundred thousand dollars shall be deposited with the 
Secretary of the Interior, to be forfeited: in case the whole of the lands are not paid 
for as herein provided; (said money may be applied as the payment .for the last 
one hundred thonsand acres of said land;) payments shall also be made for at least 
one-fourth of said unallotted lands at the rate of one dollar per acre, and when so 
paid the President is authorized hereby to issue patents for the land so paid for; 
and then fur every additional part of said land upou the payment of one dollar per 
acre. The interest on said purchase-money shall be paid annually to the Secretary 

of the Interior for the use of said Indians. If the said company shall fail to pay 
the priucipal when the saine shall become due, or to pay all or any part of the inter- 
est upon such purchase-money within thirty (30). days after the time when such 
payment of interest shall fall due, then this contract shall be deemed and held 
absolutely null and void, and cease to be binding upon either of the parties: ther eto, 
and said company and its assigns shall forfeit all payments of principal and interest 

made on such purchase, and all right and title, legal and equitable, of any kind 
whatsoever, in aud to all. and every part of said lands, which shall not have been, 
before the date of such forfeiture, paid for, as herein provided: Provided, however, . 
' That in case any of said lands have been cony eyed. to bona-tide purchasers, by said 


Atchison, Topeka and Sania Fe Railroad Company, sueh pur chasers shall be eutitled 


to patents for said lands so purchased by them upon the payment of one dollar and 
twenty-five cents per acre therefor under such rules and regulations as may be pre- 
scribed by the Secretary of the Interi lor. : | 


On March 30, 1897, your office addre aa a letter to this Departmaiit, 7 
wherein, after referring to the treaties named and stating that the last- 
- named company also failed to purchase these lots, it was said: 


As it appears, therefore, that the land in question should be sold for the janet a2 
of the Indians, I have the honor to recommend that this office be elnpowered to 
direct the register of the land office at Topeka, Kansas, within a few miles of which | 


city the land lies, to make an appraisal of the land and to sell the same in accord- 


ance with article five of the tr eaty aforesaid. 


On April 1, 1897, this letter was referred for report to the Coins 
sioner of iia aS who, on April 20th following, recommended 
that the authority asked for therein be granted. 

On April 28, 1887, your office forwarded to the Department a com- 
munication from one Emma L. Pape, asking that patent issue to her as 
- the owner of the land hereiu described, under mesne conveyance from 
the Atchison, Topeka and Santa Fe Railroad Company, which said 
company, she alleged, had purchased said island under the treaty of | 
February 27, 1867, supra, and offering, in the event. said. company, had 
not paid for ‘this jand as provided by law to do so. —. . 

On June 7, 1897 (24 L. D., 513), the Department monderede a decision, | 
which, after quoting on the treaty of February 27, 1867, supra, 
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| including the last proviso of the amended second article thereof, con- 
| cluded as follows: ; | 


In this connection it is deemed proper to ets to your attention the application of 
Emma L. Pape, hereinbefore referred to.. It is alleged that the Atchison, Topeka 
and Santa Fe Railroad Company, on the third day of January, 1872, by warranty 
deed, conveyed this land to Aaron Sage, and that by regular mesne conveyances this 
land became the property of Emma L. Pape on the fourth day of November, 1891. 
This showing is not sworn to, and the Department has not deemed it proper to pass 
upon the question thus raised, it being the well-established usage of the Department 
to await a determination by your office upon such questions before the taking of 
final action here. 
ft is therefore determined ee it would not be proper at this time to grant the 
request of your office that the register at Topeka be authorized to have the lots in. 
question appraised in view of the fact that should it be determined that Kmma L. 
Pape is entitled to patent for the land, the act itself (supra) has fixed the price. 
Should Emma L. Pape, after a reneonable time given her, to be fixed by your office, 
fail to properly assert her claim, there appears to be no good reason why, at the 
expiration of such time, the register at Topeka should not be authorized to have the 
said lots appraised, and you are accordingly 80 directed, | — 
On June 23, 1897, your office, in pursuaice of the directions thus 
- given, instructed the local office as follows: ' | 
You are hereby directed to notify Emma L. Pape, finbieh her aera aistsaniel 
that she must furnish an abstract of title from the officer having charge of the 
records, before this office can pass upon her right toa patent. Such abstract must. 
show the date upon whieh the railroad company purchased or made application to ° 
purchase the land in question in accordance with the PIO Ny. aud the ameudments. 
thereto aforesaid. 


It appears from your office decision of August 28, 1897, that Emma. 
iL. Pape, under date of July 29, 1897, transmitted an abstravt of title, 
certified on J uly 26, 1897, by ae register of deeds.of Shawnee county, 
Kansas, showing that on January 3, 1872, the Atchison, Topeka and 
Santa Ie Railroad Company, by warranty deed, conveyed to Aaron 
Sage, with other real estate,— | | 
A certain island situated in Kansas River between sections 29 and 30, ‘eontatnin g 
11.1 acres, be it more or si being in T. 11, R.15 East of the 6th P. M., in Shawnee _ 
Co., Kansas. 
It was stated in your said office decision that while the area of the - 
island sold by the railroad company to Aaron Sage in 1872 was given 
as 11.1 acres, more or less, it was evidently the same a that was 
recently surveyed. . 
- The abstract.of title referred to further shows that on November 4, | 
1891, Emma L, Pape acquired the said island by reg war chain of title, 
her grantor being Charles Wesley Pape. The abstract does not show, 
_ however, when the railroad company pur chased or that they ever com- 
pleted their purchase of this Jand. 
It is further set out in your said office decision that a bond dated 
September 3, 1868, for $680,600 was duly filed with the Department by 
the Atchison, Topeka and Santa Fe Railroad Company, in accordance 
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with the terms of the treaty of Februar y 27, 1867; that on October 10, 
1868, the Department approved the form of cer tificate showing that said | 
| railroad company, upon a full compliance. with the stipulations of the 
treaty, would be entitled to demand and receive a patent for the unal- 
lotted lands belonging to the Pottawatomies, and directed a certificate 
to be prepared accordingly; that such a certificate was prepared and 
approved by the Department, and on October 20, 1868, receipt of the 
same was acknowledged by the attorney for the railroad company; that 
on February 5, 1869, by instructions from the board of directors, the 
attorney and hier engineer of the railroad company requested the | 
cancellation of the original cer tificate and the issue, in lieu thereof, of © 
separate certificates for each quarter section or fr actional quarter sec- — 
tion of land included in the purchase under the treaty; that under. 
instructions from the Department, dated February 9, 1869, the original 
certificate having been canceled separate cer tilléates were issued, and 
receipt of same was acknowledged by the attorney for the ead com- 


pany March 3, 1869; that a settlement was made with the railroad | 


company, and on August 28, 1869, a schedule was submitted to the - 
Department containing a descr iption of the unallotted Jands (338, 766.82 
acres) by legal subdivisions, as the same appeared on the tract books 
on file in the Indian Office, which purported to embrace all the lands of 
the Pottawatomie Indian reservation in Kansas at the date of the | 
treaty; and that upon’ this schedule patent was issued September 16, — 
1873, to the railroad company. The island in question was not included | 


- In this or any other patent to the said company. 


In view of the facts as herein set forth it was concluded i your . 
| office that, under the last proviso of the amended second article of the 
treaty of February 97, 1867, Emma L. Pape is entitled toa patent for 
the land in question, upon payment oe her of the ome fixed by said 
treaty, viz: $1.25 per acre, 

Frank. Level has appealed from your said. office division to this 
Department, it being alleged, inter alia, that the Atchison, Topeka and 
Santa Fe Railroad Company never made application to purchase the 
Jand in question, and therefore had no right or equity in said land; 
that the only lands purchased or pretended to have been purchased by 
the railroad company were included in the certificates and patents 
issued to said company, and this land is not included in ‘said patents; 
that the railroad company never having made application for said 
land, and no certificates or patents having been issued therefor, Sage 


and each of the grantees in the pretended chain of title fol with | 


notice; and that the Jand in question, being an island and never 
having been surveyed until the appellant made application therefor, 
neither Pape nor her grantors could acquire any rights until after such 
survey had been made and a plat thereof filed in the'local office. 
The first article of the treaty of November 15, 1861, supra, author- — 
ized the Commissioner of Indian Affairs to cause the whole of the | 
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Pottawatomie Indian reservation to be surveyed in the same manner — 
as the public lands are surveyed. For some reason this island was 
- never surveyed until after application therefor was made by Frank 
Level, though reference is made-to it in the field notes, showing that 
it was in existence at the date of the survey of the surrounding lands. 
It therefore remained unallotted Pottawatomie land which the Atchi-— 
son, Topeka and Sante Fe Railroad Company had been given. prefer- 


ence right to purchase, but which purchase they did not and could not _ 


complete on account of the same never having been sur veyed. 

According to the language of the amended. second article of the 
treat ty of February 27, 1867, supra, it was the evident. intention to give — 
to the Atchison, Topeka and Santa Fe Railroad Company the privilege 
of purchasing from the Pottawatomies all of their unallotted lands, 
_ with certain specified exceptions; and it was provided that the Secre- 
tary of the Interior, upon the filing of the bond for the purchase and 
payment of these lands, should issue to said railroad company “cer- 
_ > tificates of purchase, and such certificates of purchase shall be deemed 
and holden, in all courts, as evidence of title and possession in the said 
railroad company to all or any part of said lands, unless the same shall 
be forfeited as herein provided.” The land in question was not ineluded 
in any certificates of purchase issued to the company, nor was it 
embraced in the schedule of lands on which patents were isstied to 
saidcompany. The reason of this omissionis obvious. The tract-books 
from which the schedule was made up contain only surveyed lands. 
The railroad company therefore, is without that evidence of title pro- 
vided for in the treaty, in the form of a certificate of: purchase, to the 
part of the unallotted lands in question. 

The decision of your office, recommending the patent issue to Emma 
LL. Pape, was evidently based upon the theory that: the Atchison, 
Topeka and Santa Fe Railroad Company, having complied with the 
requirements of the treaty for the purchase of all of these unallotted 
lands, were justified in believing that they had the right to sel] the 
land in question, and that the purchaser thereof from said company 
was of the same belief. The Departmentis disposed to agree with this © 
view, but it does not concur in your office opinion that Emma L. Pape 
is entitled to patent for this land under the last proviso of the amended 
second article of the treaty. That proviso refers only to lands for 
which certificates of purchase were issued to the railroad company, — 
and which the company may have failed to pay for. It is conceded 
that the railroad company complied, within the specified time, with all | 
_ the requirements of the treaty as to those lands for which certificates | 
were issued; consequently, as the proviso contemplates a forfeiture on 
the part of the company in the manner suggested, it is inapplicable to 
the case’ under consideration. The Department is of opinion that 
Emma L, Pape must secure her title, if at all, through the railroad 
| SOD Ene ut would seem, under all the cireumstances of the ene that 
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the only epstacle in the way of confer ring nea title by the company is 
the absence of evidence of a title in them. The question, therefore, 
arises as to whether, by the terwys of the treaty limiting the time for 


payment, the railroad company is now debarred. from making ae a: _ 


7 for and perfecting title to the island in question. 


_As previously set out herein it was not due to the fault of the railroad 7 


company, but failure on the part of the government to have this land 
surveyed, that said land was not paid for and included in the patents . 
issued to the company. The records of the Department, in addition to ~ 
the facts set forth in your office decision, disclose that on the settlement 
with the railroad company they were allowed a rebate on account of 
excess of interest paid for the. years 1869, 1870, 1871 aud 1872, showing 
that their bond was for a sum lar ger than the came? of acres for which — 
the company completed purchase aud secured patents under the treaty. 

Until this island was surveyed the railroad company could not know 
what they were required to pay for the same. They secured the right 
to purchase this land’ by fully complying with the ‘treaty in other. 
respects.. That treaty gave this company the privilege of purchasing 
the whole of the unallotted Jands belonging to the Pottawatomie Indians 
at the date of said treaty, and the company can not be held to have 
forfeited that right. .It was the duty of the government to have this 
land surveyed; hence, until it was surveyed and thus placed in such 
condition that. the company might exercise their privilege of purchas- 
ing the same, ‘the five years limitation as to payment provided by the 
treaty could not reasonably be held to run against the company as to 
this particular tract. The said company having attempted to convey 
this land, without having paid therefor, your office will proceed to notify | 
the company that they will be afforded a reasonable time, to be pre- 
seribed by your office, within which to consummate their purchase by 
paying for this land; and inthe event of their making the required pay- 
ment for the land, patent will issue to said company in regular form. 
If the said company should fail to thus consummate their purchase. 
- within a reasonable time, your office will make report to this Department. 
It is apparent from what has been set out herein that the land in 
question has never been public land subject to homestead entry. The 
entry of Frank Level, at whose instance the land was surveyed, was 
therefore properly canceled as having been erroneously allowed. He 
could gain no rights by such entry, although the allegations contained — 
in his appeal may be substantially true. | 
: Your office decision of August 28, 189%; with modification pug aoabee 
Pe her ein, 1S hereby affir mens, , : 
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RAILROAD LANDS—RIGHT or PURCHASE—-HOMESTEAD. 
COOPER Va SCHERRER. 


The amendment of section 3, act of Bap eshibes 29, 1890, by the act of Januar y 23, 
1896, whereby actual residence as a pre-requisite to the right of purchase is not 
required if the lands have been fenced or improved, can not operate to divest 

_ the right of an intery ening homesteader acquired under the original act. 


Secretary} Bliss to the Commissioner of the General Land Office, Febr wary 
eV De | a 21,1898. | — . (EEB) | 


Tam in receipt of your etter of February 3, 1898, resubmitting for . 
consideration by the Department, in view of the arentlatoey acts of 
January 23, 1896 (29 Stat., 4) and February 18, 1897 (29 Stat.; ooo) the 
application of John L. Cooper to purchase ie W.4of NW. 4, NE.4 
NW. $ and NW. 4 NE. 4 Sec. 21, T. 1 N., BR. 13 E., W. M., The Dalles : 
Oresort under the tiied section of the ee of September 29, 1890 bos 
Stat., 496). 

It appears from the record that John L. Cooper filed in the local 
office at The Dalles, Oregon; notice of intention to purchase said tract. 
under the third section of the act.of September 29, 1890, but failed.to. | 
exercise his right of purchase within the time limited by the act of 
September 29, 1890, and as extended by me act of Janay 3l, 1893 
(27 Stat., 427.) 

On Hebyanry 24, 1894,. Markus. Scherrer ‘made. Ranceiena ae of 
- the land in controversy. .Cooper contested the entry alleging that he 
was in possession of the land at the date of the passage of the act of 
September 29, 1890, and had improved the same with the intention of 
purchasig the land from the railroad company when it earned it and 
that it had not been settled upon by Scherrer nor cultivated by him. 

The Department by decision of February 10, 1896 (22 L. D., 127), 
affirming the decision of your office, held that as Cooper did not have 
possession of the land under a deed, written contract, or license from. 
the railroad company, his right to purchase could only be based on the 
second paragraph of the third section of the act of September 29, 1890, 
which right is limited to two years from the passage of the act, which | 
was extended to January 1, 1894, by. the act of January 31, 1593, supra. 
‘Having failed to exercise his right of purchase within the time required, | 
his coutest was dismissed, and as no testimoily was introduced at the’ 
hearing touching the allegation that Scherrer as not settled upon or. 
cultivated the tract no action was taken thereon. 

_ As Cooper did not have possession of said lands under a deed, wa: 
ten contract or license from the company, he did not come within the 
first class provided by section 3 of said act, and as he had not estab- 
lished a residence on the laud claimed by him he did not come within 
the second class, provided for by said section, This was the law in 
force at the ne ae of the Be eeuon of his application and the allowance 7 
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of the homestead entry of Seerreri The snienduent of said section 
made by the act of January 23, 1896, supra, which provides “that actual 
residence upon the lands by persons claiming the right to purchase the 
game shall not be required where such lands have been fenced, culti- 
vated, or otherwise improved by such claimants” will not operate to 
divest the right acquired by the homestead settler under ae act as - 
originally passed, and prior to said amendment. | 
If however, it is true that Scherrer has not complied with the home- 
stead law, which may be determined by a contest, I see no reason why _ 
Cooper, upon the successful determination of such contest might not 
renew his application to purchase under said section as amended. 


Hapiny v. WALTER. 


| Motion for review of departmental decision of Seataniber 22, 1891, 
25 L. D., 276, denied by Secretary Bliss, February 21, 1898. 


_NATURALIZATION-RAILROAD GRANT—SECTION 5, ACT OF MARCH 3, 
1887. 


Niet v. CENTRAL Paciric R. BR. Co. BP AL. 


A declaration of intention to become a citizen filed before a clerk of a court in 
1868 (prior to the revision of the United States Statutes) is valid, and qualifies, 
in the matter of citizenship, the person taking such action, as a claimant under 
the settlement laws. 

The settlement claim of a qualified pes: existing at the date of the attach- 
ment of rights under a railroad grant, excepts the land covered thereby from the 
operation of the grant. 

Rights under a pre-emption filing are forfeited by long continued failure to assert 
the same in the manuer provided by law. 

The fact that a railroad company may have known of the epietenee of a settlement 
claim that covered a tract of land at the date of its sale by the company is not 
material in determining the right of purchase under section 5 act of March 3, 
1887, if the purchaser was not at such time apprised of said claim. 

In the exercise of the right to perfect title under said section, it is not material 
whether the purchase from the company was made before or after the passage 
of the act, if made in good faith, believing the title to be good, and before the 
Jand was held to be excepted from the grant, : 


re y Bliss to the Commissioner of the Go el Lani Office, Fobruiry = 
(W.V.D) PS aor 1898, - a | (BE. W. G,) 


An appeal has been filed on behalf of the Central Pacific Railroad . 
Company from your office decision of August 15, 1895, holding that the 
- SE. 4 of Sec. 29, T. 10 N., R. 2 W., Salt Lake City, Utah, was excepted 
from the operation of the erant made by the act of J aly 1, 1862, 12 | 
Stat., 192, and July 2, 1864, 13 Stat., 358, and directing the “cancella- 
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tion of the company’s list covering said tract. This tract is within the | | 
limits of the grant, as adjusted to. the map. of. definite location. hag 


~ October 20,. 1868, 


A land office in the Territory of Utah was not sraiied until Mareh Se 
1869, and the order of withdrawal issued on account of the grant to 
the Central Pacific Railroad was not made until May 15, 1869, so that — 
on May 14, 1869, Lars Neilsen was permitted to file pre- amnion declara- | 
tory acatement for the above described tract, in which settlement was 
alleged April 28, 1869. 7 

Upon the Application of the company made vite the view of clear- 
ing the record of Neilsen’s filing, hearing was set for March 23, 1885, 
of which it appears notice was given Neilsen by registered letter, 
addressed to the post-office nearest the land. Neilsen did not enter an 
appearance at the hearing, and on the ex parte testimony offered by. 
the company the local officers recommended the cancellation of Neilsen’s © 
filing. No action was taken upon the record in said case until August 
15, 1888, when upon examination of the record the recommendation of | 
the local officers was sustained, and Neilsen’s filing was ordered can- 
_celed. Thereafter, to wit: On November 19, 1888, the company included 
the tract in its list No. 21. Said list remained unchallenged until on 
January 10,1894, Neilsen filed a corroborated affidavit, alleging that at 
the date of the abtachient of rights under the grant he was in the 
open, peaceable, exclusive, notorious and adverse possession of the 
tract, occupying the same with the intention to claim the land under . 
the settlement laws. Upon this showing a hearing was directed by 
your office, which was duly held. William F., House, one of the heirs 
of Herman House, deceased, intervened in the case,.alleging that his 
father had been in possession of the land, cultivating and improving 
the same since September 21, 1881; that his title came through a chain 
of mesne conveyances from the Central Pacific Railroad company, and 
he asked to be protected in his purchase and possession. He was 
allowed to introduce testimony. in support of his claimed right through 
purchase from the company. Upon the record as made the local officers 
- found that while Neilsen was an alien when he went upon the land that 
he cured his disability before the right of the company attached, by 
declaring his intention to become a citizen on October 7, 1868, and held: 
Our joint opinion is that on October 20, 1868, the SE. 1 of Sec. 29,T.10N., R. 2 W., 
Salt Lake Meridian, was not free from a valid pre-emption claim, and this land was — 
therefore excepted from the eperauon of the Brane to the Central Pacific Railroad - 
Compapy. . . 

_ From. this decision the railroad company appealed, and August 16, 
1895, your office affirmed the decision of the local officers in holding 
that Neilsen’s claim as it existed at the time of the definite location of 
the company’s road excepted the land from the grant; but further held | 
that Neilsen had lost his rights by his laches. It was further held in — 
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your said office decision, in ‘referring to the claimed rights of House 
intervenor, through purchase from the company, that— 


. the company well knew when it sold this land that under the established rulings of 


‘the Department the settlement thereon by a qualified pre-emptor, October 20, 1868, _ 
with the intention of acquiring a title to the-same from the government, reserved it 
from the operation of the grant. ... It is the opinion of this oitics that pur- 
chasers from a company, after. the aaproval: of the act of March 3, 1887, are not 
protected by the remedial provisions of sectiou five of the act for the reason | that: 
to hold otherwise the company would be enabled to. put upon the market lands. not | 
granted to it,.and a purchase made under such circumstances will not be regarded . 
as bona fide within the terms made use of in the statute. 

This decision, i in effect, disposes of the claimed rights of N eilsen, the 7 
railroad company and House, the intervenor. It would appear that 
only. the company has appealed. In its. appeal, however, it alleges 
error in holding (1) That the company knew or had reason to know 
when: it sold the land and Mr. House purchased it in 1891, that the 
land was in possession of a qualified settler when its tights ele. | 
(2) Error in holding that Neilsen was, on October 20, 1868, a settler 
on the land with the intention of acquiring title from. the government, 
(3) Error in holding that Neilsen had, prior to or on October 20, 1868, 
declared his intention to become a citizen of the United States, and | 
(4) Error in holding the company’s list for cancellation. — 

Relative to the company’s claim to the tract. under its grant; in the 
record made upon Neilsen’s application for a hearing, both your office 
and the local officers concurred in finding that Neilsen went upon the 
land in 1867, and was cultivating and claiming it at the time the map 
of definite ieeation of the company’s road was filed. | | 

You further find that Neilsen when he went upon the land was dIs-. 
qualified by reason of not being a citizen of the United States, but that 
this disability was removed before the attachment of rights under the 
grant by the declaration of intention to become a citizen made by 
Neilsen on October 7, 1868. It is clear. that if Neilsen was a duly 
qualified claimant of the land. on October. 20, 1868, and filed ‘his declara- 
tory statement on May 14, 1869, within fires months after opening of 
the local office, his claim was one which, under the terms of the grant, 
would except the land from the operation thereof. | 

The company in its second assigument of error denies the fact of 
settlement and occupation as claimed ‘by Neilsen at the date of the 
attachment of rights under the grant; and while the testimony upon 
this point is very conflicting, yet in view of the concurring opinions of 
your office and the local office upon this question, I must sustain the 
finding as made. 

_ The question arises, aetote has Néilsen shown himself to’ have 
been a qualified settler at ue date of the attachment. of rights, under | 
the grant? : | 

-Neilsen’s declaration of inention to become a rey was ‘made : 
before the clerk of the supreme court of the Territory of Utah. : 
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The company in support of its appeal says: 


The naturalization laws—Section 2165 R. §.—require the declaration, of intention 
to become:a citizen to be made before td court having a seal, ”? ete, and. not before a 
clerk of a court. : * 

In this case the declaration was made before the clerk of the court, and no seal is 
attached. ‘The clerk was not authorized by law to take such a declaration, and | 
therefore Mr. Neilsen was not qualified on October 7, 1868, or on October 20, 1868, to . 
» make a pre-emption claim. 

We are aware that Congress by the act of February 1, 1876 (19 Stat., 2), autbor- 
ized declarations of intentions to become a citizen of the United States to be taken _ 
before:a clerk of. any court named in section 2165, and declaring legal all such declar- 
ations heretofore made before a clerk of one of the courts n amed in said section. 

Mr. Justice Field, after the passage of said act of 1876, In re Langtry (12 Sav, 
467), held that when a declaration of intention was made hefore the clerk of the — 
court, it, to ve legal, must be made “in open court.” . 


- The question as to the effect of a: declaration of intention to become 
a citizen of the United States taken before a clerk of the court was 
considered by the circuit court of the United States for the 1st circuit, 
in the case of Thomas H. Butterworth (Woodbury & Minot, Vol. 1 p. 
3233 4 Fed. Cas., 924, No, 2251), in which the court says: 


_ In this case, by the act Be 14th April, 1802, ch. 28, 2 Stat., 153,) the alien must 
have declared on oath, before some court, his intention to become a citizen, etc., two 
years before he can be admitted. When that time has expired, he furnishes proof of 
his good character to the court, ‘and is, after proper examination and an oath of 
allegiance, permitted to become a citizen, a the court is satisfied he has the proper | 
qualifications. - 

It will be seen, that no » judicial duty is to be performed by £hié sour till the time 
of the taking of the second oath, and that the first one is taken and filed merely to 
give public and recorded notice of the intention to become a citizen. r 

‘Taking it, then, before the clerk, and filing it with him, would seem to comply 
with all the spirit of the act, as the court is there not required to do anything as a. 

_ court, but to have the oath administered and filed,. and those are both acts done 
through or by the clerk. 

But beside this reasoning in favor of t that construction, Conic by act of May 26, 
1824, ch. 186, (4 Stat. , 69), provided: further, that the first declaration under oath, 


“if the same, has been made before the clerks of either of the courts,” ete., ‘shall ie 


as valid as if made before the said courts respectively.” 7 

The only doubt now is, whether that provision was intended to cover future cases 
as well as past ones of such oaths taken before clerks. . 

Though the language covers the past, and was meant to, when the act passed, I 
think, for the reasons. before named in favor of that oath being administered before 
the clerk rather than the court, or the clerk acting for the court for that mere min- 
isterial purpose, Congress meant to provide if in any future time, the preliminary 
declaration should be presented and sworn to before a clerk, it should be valid, ote, - 
as if sworn to before a court. , 

There was as much reason for making it apply to future cases of that kind as to 
past ones; and it would save inconvenient and renewed legislation on the subj ect, to 
have it prospective as well as retrospective. 

In addition to this, a cotemporancous construction sprung up under it in many 
cities, to make and file those declarations with the clerk alone; and now to alter. 
that practice, after twenty years, suddenly and on doubtful reasoning, to the great 
delay and loss of municipal and political rights, and much expense by many appli- 

cants, would, in my view, be hardly justifiable. 
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In ora Digest, both the old and new Batti one the act of 1824. is treated as 
changing that of 1802 in this respect for the future. Py ce § 1488. See, also, 
Conkling’s Practice, p. 497. 

The rest of the sections in the act of 1824. aie to ie future as well as the past, 
and all laws are to be constr ued as prospective in their operation even more than’ 
retrospective, on the ground, that a law is most legitimately meant to be a guide or 
rule for future conduct, 

I am corroborated in these views by what I-understand to be the practice i In sev- 
eral other circuits of this court, where I have made inquiries. 

Let the applicant be admitted to the final examination. 


By the act of February 1, 1876 (19 Stat., 2), it was provided: 


That the declaration of intention to become a citizen of the United States, reqnired 
by section two thousand one hundred and sixty-five of the Revised Statutes of the 
United States, may be made by an alien before the clerk of any of the courts named 
in said section two thonsand one hundred and sixty-five; and all such declarations’ 
heretofore made before any such clerk are hereby Gecseea as leg al and valid as if : 
- made: before one of the courts named i in said section. 3 


_ From an examination of the debates in Congress pees upon this | 
act, it would appear that its purpose was merely to supply al omission 
occurring in the revision of the U. 8. statutes.. | , 
The following will be found on page 470 of the Congressional Record 
for the 44th Congress, Ist session: | : | 


Mr. Ashe, from the Committee on the J udiciary, reported back without amendment | 
the bill (H. R. No. 626) to amend the Revised Statntes relating to naturalization, 
with a recommendation that the same do pass. 
The bill, which was read, provides that the declaration. of intention to ibadoiis a 

citizen of the United States, required by section 2165 of the Revised Statutes of the 

‘United States, may be made by an alien before the clerk of any of the courts named. 

in said section, and that all such declarations heretofore made before any snch clerks 
shall be legal and valid as if made before one of the courts uamed iu said section. 

Mr. Ashe. I will now move the previous question on the bill. 

Mr. Page. I would like to hear some explanation of the pEowisrons of this bill. hh 
what way does it propose to amend the Revised Statutes? —_ 

Mr, Ashe. In this particular: It authorizes an alien to file his declaration before a 
clerk of any of the courts named in the section of the Revised Statutes referred to. 
Before the adoption of the Revised Statutes that was the law, but in the revision 
of the statutes the word “clerk” was omitted. A number of immigrants in the 
northwestern States especially, supposing there had been no change in the law, have 
filed their declarations before the clerks of the courts. This bill is simply to put 
back the law to where it was before the revision of the statutes was made. 

Mr. Holman. I wish to ask the gentleman whether this bill goes to the extent of 
curing the defect in the declarations already made? 

Mr. Ashe. Yes, sir; it cures all such defects. 


- Again, on page 638, the following is taken from proceedings before | 
the Senate: | | | 


Mr. Howe. Iam directed by the Committee on the J nateaey to whom was adored 
the bill (H. R. No: 626) to amend the Revised Statutes relating to naturalization, to 
- report it without amendment; and inasmuch as the amendment will relieve from 
great inconvenience atonce a Tange class of PeOne: Task that the pena will consider 
it. at the present time. - 

By unanimous conseut, the pill was cousidered as in Committee of fie Wh ole, It. 
provides that the declaration of intention to become a citizen of the United States, _ 
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required by section 2165 of the Revised Statutes of the United States, may be made ~ 
by an Alien before the clerk of any of the courts named in that section;. and makes 
valid all such declarations heretofore made before any such clerk as if made before 
one of the courts named in that section. 
Mr. Whyte. I would like to ask the Senator who reports this pill whether it makes 
any change except in allowing the clerk to take the affidavit instead of the court? 2 
_ Mr. Iiowe. None whatever; it just restores the old law. . 
_The bill was reported to the Senate without amendment, © ordered to a third read- | 
ing, read the third time, and passed. | . 


From a review of the matter I am of opinion fae: the djenieation 
made before the clerk in 1868, which was before the revision, was valid 
and thereby Neilsen became inly. qualified to assert a cin under ae 
| settlement law. | 
The case, In re Langtry (12 Sawyer, 467), referred to by counsel 4 for 


the company has no bearing upon the question in this case. 


Your office decision therefore properly held, upon the showing pré- 
sented. by the record, that the claim of Neilsen existing at the date of 
the attachment of rights utider the grasit, served to except the ue in 
| question from the operation of the grant. 

' As before stated, your office decision held that Neilesh etek his 
laches had forfeited ell rights under his filing, and that any claim now 
made to the land must be considered as a new claim, from which hold- 
ing he failed to appeal, so that he is not now before this Department; 
but the evidence upon this point: has been examined and is found to 
fully sustain your finding. : | 
House never formally applied to uivelinee under ines provisions of. 

section 5 of the act of March 3, 1887 (24 Stat., 556), although his inter- 
vention was evidently for the purpose of protecting such claim in the 
event that the tract was held to be excepted {rom the grant. | . 

‘Your office decision, as hereinbefore set forth, disposed ‘of such. 
| ainined right of purchase, holding, in effect, that the sale was . not: 
made in good faith because the company well knew when it sold the 
land that it was excepted from its grant; further that the sale was 
made after the passage of the act of March 3, 1887, supra, and saa | 


for that reason, not protected by said act. 


| House did not appeal, but, as before stated, he did not. have an. appli 
cation pending. | | 
The company in the first ground of error set + forth in its appeal, 
alleges error in holding that it knew or had reason to know. when it 
_ sold the land and Mr. House purchased it in 1891, that the land. was in 
the possession of a qualified settler when its rights attached, | 
It must be admitted that the company is interested in the determina- 
. tion of this question, and is entitled to protect its transferees, hence, 
the question as to the character of the sale as disclosed Pye the EeCORG / 
_ will be considered upon its appeal. — 7 
The question as to whether the company had abo lade of the set- 
tlement claim of Neilsen at the date of attachment ‘of rights under its 
12209—vVoL 26. 17 | 7 
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peat is not a aadtedal one. The sole question is, was House oe 
of a settlement claim at the time of his purchase. | 

It will be remembered that Neilsen’s filing was made May 14, 1869; 
that the railroad company’s rights under the grant attached oe the 
definite location of its road opposite this tract October 20, 1868, and . 
that the date of Neilsen’s settlement named by him in ne Ailing was 
April 28, 1869. 

It was not until, in the sh aavit made a basis of the present con- 
_troversy, which was filed in 1894, that allegtuion was made of settle- 
ment antedating the filing of the company’s map of definite location. 

_ It cannot be held, as against House, upon the record in this case, that 

his purchase was made with a knowledge that the land was in the pos- 
session of a qualitied settler at the time when the rights under the grant 

attached, for the record of Neilsen’s filing based upon his own allega- 

tion, upon which House and all others had aright to rely, fixed the time 

of his settlement six months subsequent to the definite location of the 

~ road and the consequent attachment of rights under the grant. | 

In so far as the holding of your pee affected House’s bona fides, the 
same is set aside. 

Relative to the fact that the sale was made after the passage of the 
_ act of March 3, 1887, your attention is invited to departmental decision 
of February. 21, 1896 (Andrus et al, v. Balch, 22 L. D., 20)) 3 in which 
it was held: 


In the exercise of the right es perfect title under section 5, act of March 3, 1887, it 
‘is not material whether the purchase from the company was made before or after 
the passage: of said act, if made in good faith believing the title to be good, and 
before the land purchased was held to be excepted from the grant. 

Under the view herein taken the tract under consideration was 
excepted from the railroad grant, and in the light of the showing made 
evidencing a sale by the company, you are directed to advise Mr. House 
_of this holding and that application to purchase should be made within 
a reasonable time, to be fixed by your office, otherwise the land will be 
disposed of in the usual manner. 

Should application be made to purchase, the rights thereunder can 
be adjudicated upon the proof offered in support thereof. At this time 
Neilsen or any other party will be permitted to show, if he can, that 
House is not a.purchaser. in good, faith within mS meaning of section 5 
of the act in question. 

- With this MOE CAO, your office decision is affirmed. 


ie 
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HOMESTEAD ENTRY—DEATH OF EN TRYMAN—MINOR ae 
CURRAN v, WILLIAMS’ ei EIRS. 


On the death of a fgwesteedes: leaving minor heirs, the wife having previously died _ 
such minors are entitled to patent on due proof of compliance with law on the . 
part of the entryman up to the time of his decease, the fact. of minority at such 
time, and the death of both parents. . 


Secretary y Bliss to the Commissioner of the Oencril Land Office; Pian 
(W. V. D.) 24, 1898. (AL GY. 


Haunibal Williams mate homestead entry of the N. 4 of the NE. dt and 
the E. 4 of the NW. 4 of Sec, 18, T. 19 S., R.3 W., within the hada | 
district at Montsomesy, abaine, on Decewber 10, 1882. He died in 
March, 1885, leaving seven minor children surviving him, his wife hav- 
ing died previous to his decease. The eldest of these minor children 
was a son, sixteen years of age. The children were then taken care of 
_by relatives and others, aud left the premises, with the exception of the 
eldest son, who remained there about a year afterwards, and who 
returned, with his wife aud younger brother, after the appointment of — 
the giiardian: November 23, 1891, remaining on me: Dremuses until 
ordered away by Curran. 

Without knowledge, ssaerona: of the death of Williams, his entry 


was canceled by your office, March 10, 1890, for the failure of the 


‘entryman to make final proof within the statutory period of. seven. 
years, and Curran made homestead entry for the tract May 20, 1892, 
December 8, 1892, the local office transmitted to your office the- peti- 
tion and affidavit of Moses McCree, reciting the death of Williams and 
the death of his wife prior thereto, his appointment and qualification 
as guardian, under the laws of Alabama, of the following surviving 
children of Williams: Mack, Wesley, James, Sarah, Louisa, Richard, | 
and Mary. The petition farther alleged that Williams had resided 
- with his family on the land from the date of his entry until his death, _ 
had made considerable improvements thereon, and that his minor chil- 
dren were living on the land at the date of his death, remaining thereon 
until September, 1892, when they were ordered off by Curran, with | 
which order they complied, without the knowledge of the petitioner, — 
but subsequently returned to the land at bis direction. The petitioner 
. prayed for the cancellation of Curran’s entry, that Williams’s entry be 
re-instated, and that as guardian of the said minor children he be 
permitted Pomerania proof, | 
January 21, 1893, your office dir ected the local office to capoeira Cian 
that he would be allowed thirty days after notice thereof to show cause 
why his entry should not be canceled for conflict with the rights of an ~ 
actual settler with valuable improvements, and in case that the local 
office should cancel Curran’s entry that the entry of Williams.would be — 
re-instated and the gaurdian permitted to make final proof. _ 
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Upon the. ‘report’ from the ieee office, that Curran had made no | 

response after due notice, your office held his entry for cancellation. 
_ Curran appealed, and, on February 16, 1895, the Department set aside 
the decision of your office, evidently on the ground of the lack or 
insufficiency of the notice to Curran, and directed an inquir y before the 
local office, for the purpose of ascertaining the facts upon which to base 
~ action, in accordance with the views a in bene depar tmental 
opinion. 
_ These views were that, under the. provisions of section 2292 of the 
Revised Statutes, in case of the death of both father and mother leav- 
ing an infant child or children, the right and fee of the land covered 
by the homestead entry of the father enure to the benefit of such infant. 
ehild. or children, and the immediate investiture of. such “right and 
fee” occurred on the death of the surviving parent, and the children in 
such an event are entitled to patent on due showing of compliance with ~ 
law on the part of the entryman up to the time of his decease, the — 
death of both parents, and the. fact of mn OUey: (Curran v, Williams’ 
Heirs, 20 L. D., 109.) | | 

“This hearing was had, at which the heirs were repr esented by their 
guardian and his coved, and the contestant appeared in person 
and by attorney. Thereafter the local office, upon a review of the 
testimony taken at the bearing, found for the heirs and recommended 
that the entry of Curran be canceled, that the entry of Williams be 
re-instated, and that the guardian be allowed to make proof, provided 
none of the heirs has reached his majority, and in such event that the 
heir or heirs of lawful age be permitted to complete final per for . 
the remaining heirs. | 

Curran appealed from this seeisien to your office, ach. on April 29, 
1896, affirmed the decision of the local office and held Garvan’ S entry 
subject to the right of the heirs of Williams to submit final proof and 
to have the entry of their deceased father re-instated within ninety 
days after the decision of your office becomes final. 

Curran appeals in person. His specifications of error are, in effect, 
that the evidence at the hearing failed to show that the entryman com- 
plied with the law as to residence and cultivation prior to his death, 
and did not establish the grounds of contest, or that the heirs of Wil. 
_ jiams resided on the tract, or that the same was. cultivated for them. 
after the death of decedent, but does show that the said heirs left the. 
land and lived elsewhere after the death of their father, and returned 
to the land only a short time bfore the initiation of the contest pro- 
—eeedings. The other allegations of the appeal are, that the evidence 
fails to establish that Curran did anything to prevent the heirs from 
living on the land, but discloses that from the time of the death of Wil- 
_liams (in 1885) nntil the entry of Curran (1892), no one was in posses- 
sion of the lands or exercised any control over the same; and, further, — 
that no effort was made on the part of the heirs to secure the tract 
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until Curran had improved the same and expended about Six inundred 
dollars in improvements thereon. | 

In reviewing the evidence taken at the hearing, your office decision | 
says: | | 
| The evidence plainly shows compliance by Oe with the requirements of the 
homestead law from date of entry to date of his death; that the mother died before 
the father, and that the children were all minors at (the) date of death of the sur- 


viving parent; and thus the copsuads are all established to entitle the heirs to this 
land under the law. . 


These findin es of faet and conclusions of 1 law are correct, The evi-- 
dence establishes without much question that Williams resided with his 
family on the tract from his entry until the time of his death, which 
followed that of his wile, and that be had i impr oved and enitivated the 

premises. ' 
—. It was not necessary that the heirs should reside upon and cultivate 
the premises, after the death of their father, under the terms of the . 
statute applicable to the facts in the case, They did so, to a limited 
extent, and some of them were on the premises before Curran made— 
entry. Hewas bound to know the state of the record in the land office, 
and his residence in the neighborhood and the testimony at the hearing 
‘show that he knew that Williams lived upon the land, with his family, 
prior to his death, and the improvements made by Ctirran were made 
with full know ledge of the facts and circumstances developed at the 
inquiry before he made entry of the land. The case does not depend 
upon such knowledge of Curran, however, but falls within the decision. 
in the case of Bernier «. Bernier, 147 U. S., 242, 247, wherein it is held 
that, where there are no adult heirs, and only minor heirs, and both 
parents are deceased, the. requirements exacted in case the heirs are 
adults and minors, or adults alone,—viz: of proof of residence upon 
the property, or its alata for the term ot five years, non-alienation 
except in cases specified, and the applicant’s citizeuship,—are omitted 
and d sale of the land within two years after the death of the surviving 


parent is authorized for the benefit of the infants. 


_ Referring to the case where the heirs are minors, it is said, in the 
course of the opinion : 7 | 


The fact of their being infant children and the death of their parents is all that. 
is required to establish their right and title to the premises and to a patent. 

Section 2292, was, in our judgment, only intended to give to infant children the 
benefit of the homestead entry and to relieve them, because of their infancy, from 
the necessity of proving the conditions required when there are-only adults, or adults 
_ and minors, mentioned in the previous. section, and to allow a sale’ of the land within. 
_ a prescribed period for their benefit. 


It seems that some of the heirs, although all minors at the time of 
the death of their surviving parent in 1885, are now adults, but this 
phase of the case does not alter the situation of the heirs or require 
them to make further proof than that exacted if the proceedings for 
their benefit had not been so long delayed in the appointment of the 
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snardian and the subsequent initiation of the contest. They were 
immediately vested with the “right and fee” to the premises entered 
upon the death of their surviving parent, as there had been a compli- 
ance with the law at the time of his death, and this only, with the proof 
of the death of both parents and. the fact of minority, is all that need 
be shown, (Curran v. Williams’ Heirs, supra.) 

The proof may, therefore, be made in the manner provided for 1D. 
your office decision. — : | 

a clecision of your office is, in all respects, aifirmed. 


——<—— 
’ 


MINING CLAIM—ORDER OF CANCELLATION. —REINSTATEMENT. 
a LILLIAN LODE. ED AL. 


A mineral entry having been canceled, for failure to comply with certain supple- 


‘mental requirements, should not be. re ‘instated on the ground that such action 


was taken without notice, if in fact the entryman had actual knowledge 
thereof; nor should an order of reinstatement be made, in the presence of an 
inderventnig’ adverse claim, without oppor tunity given to such claimant to show 
cause wy the application for reinstatement should not be ao Ee: 


iene Bliss to. the Commissioner of the General Land Office, February 
(CW. V.D.) 3 24, 1898. - | : (P. J.C.) 


_It.appears that applications for patent were filed in the Salt Lake, 
Utah, land office, No. 2370 for the Lillian lode, survey No. 3054, on 
March 15, 1896, by Frank L. Hines, and No. 2500 for the Little yo 
and other lode claims, survey No. 3120, on February 17, 1897, by the 
Silver Lode Mining and Milling Company, 

It is stated by your office that 
said surveys are shown by the records of this ehics to overlie surveys Nos, 18 and 15, 
lots 49 and: 51, the Emery and Mormon Chief lode elaims, embraced in mineral 
entries Nos, 519 aud 520. | 

The Emery was passed to patent April 14, 1897, so no further men- 
tion of 1t need be made at this time. 

The entry of the Mormon Chief, No. 520, was niacle. and final receipt , 
issued thereon to Samuel E. Bower s, N Syemle: 10, 1880. By your office 
letter of January 27, 1882, the evidence of the applicant’s title was held | 
insufficient and he was called upon-to furnish additional evidence upon 7 
that point. This requirement not being complied with, was repeated in - 
your office letter of November 28, 1890. By letter of March 28, 1891, 
yout office held the Mormon Chief ones for cancellation because of the 
continued failure to furnish the additional evidence so required, and on 
August 21, 1891, the entry was formally canceled. _ | 

As before stated, the Silver Lode Mining and. Milling Company, 
February 17, 1897, made application for patent to the Little Joint and 
other lode slams covering the ground embraced in the Mormon Chief, 
and proceeded with the posting and publishing of notice thereof. Dur- 
ing the Penee of papain of this Sypeen; Rogers applied to your 


N 
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office for a reinstatement of the Mormon Chief entry. With the appli- 
cation for reinstatement be furnished a part of the additional evidence — 
theretofore required by your office letters of January 27, 1882, and 
November 28, 1890, but other parts thereof were not then and have not 
since been furnished. From January 27, 1882, to the time of this appli- | 
cation for reinstatement, a period of fifteen years, Roger's seems to have | 
taken no action whatever respecting the Mormon Chief entry, and dur- 
ing that time does not seem to have taken a single step toward prose- 
cuting the same to patent. The application for the reinstatement of 
the Mormon Chief entry and-the accompany ing papers show that . 
Rogers at the time of making that application knew that your office | 

had required such additional evidence and had canceled his entry — 
because of the non-production thereof, but these papers do not show 


how or when he obtained this information. Without affor ding the inter- 


vening adverse claimant any opportunity to be heard thereon your 
office on June 27, 1897, reinstated {he Mormon Chief entry, and on July 


-. 2,1897, held the Silver Lode Mining and Milling Company’s application . 


| for rejection to the extent of the conflict with the Mormon Chief. The 
ground stated for the reinstatement of the Mormon Chief entry is that — 
the cancellation thereof was made without notice to thé entryman and. | 


was, therefore, unauthorized. In conection with Rogers’ application 


. for reinstatement, the attention of your office is called to the fact that . 
he does uot allege that he was without actual notice of the action of | 
. your offive in requiring additional evidence or in canceling theMormon 
Chief entry for failure to furnish such evidence. He makes no state- 
ment, sworn or otherwise, respecting such notice, the only reference 
thereto upon his behalf being the contention of his attorney that the ~ 
record does not affirmatively show that your office letters were served 
upon Rogers. Without reference to what appears in the record respect: 
ing such service, it may be stated that if Rogers had actual knowledge 
of the action of your office he was as much bound thereby as it notice 
had been formally served upon him according to the rules of practice. 

' The reinstatement of the Mormon Chief’ entry was erroneous in at | 


least two respects: First, it should not have been made without a 
_ proper showing by Bovérs respecting his knowledge of the action of 


your office in requiring additional evidence and in holding his entry for 
cancellation; and second, the intervening adverse claim being shown 
by the records of tlie local office the Mormon Chief entry should not 
_ have been reinstated without giving the owner of. the intervening: 
claim an opportunity to show caitse wey the reinstatement shoud not 
be allowed. 

Under these circumstances, the csiustal sient of the SorniGH Chief 
entry and the holding for rejection of the Silver Lode Mining and Milling’ 
Company’s application to the extent of the conflict with the Mormon 
Chief, is vacated, and your office is dir ected to order a hearing (1) to 
enable Rogers to make such showing as he can respecting his kuow]l- 
edge of the action of your office in requiring additional evidence and 
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in holding the Mormon Chief entry for cancellation, and (2) to enable 
the intervening adverse claimant to show cause, if any there be, against 
the reinstatement of the Mormon Chief entry. — 

Pending this hearing and a determination of the questions there 
presented, action upon the application for reinstatement and upon the 
Silver Lode Mining and Milling Company’s appieann for patent will 
be suspended. . 

_ This case is before the Department upon a purported appeal taken 
by the mining company from your office decision of July 2, 1897, sus- 
pending its application for patent. The appeal was filed five days too 
late and would be dismissed if the errors.in the record hereinbefore — 
shown did not require the exercise of the superv ISOLy pUtnOrey of the 
Secretary. | 

. Accompanying this tardy appeal are a number of ex parte affidavits 
tending to show that Rogers has not been in possession of the Mormon 
Chief ground since about 1883; that from that time until 1892 it was 
vacant and unoccupied; that in 1892, the cancellation of the Mormon _ 
Chief. entry being shown by the records of the local office, the appel- 
lant’s grautors relocated the ground, and that since then the appellant 
and its grautors have been continuously in the open, notorious and | 
undisputed possession thereof and have made large expenditures in 


' the improvement and development. thereof as a mining claim. Rogers . 


has also submitted an affidavit of the expenditures made by him upon 
the. Mormon Chief. prior to the entry thereof.. These affidavits will not. 
be considered at this time and in so far as any of the matters therein 
may ne material rey can be proven in the regular way at the hearing. 


“HOMESTEAD CONTEST—NOTICE OF SETTLEMENT CLAIM. 
BARNES v. MAGEE. 


A settlement on land not subject thereto does not operate as notice, ‘eonstructive or 
| otherwise, of a claim to othor land in the same quarter section. 


Seeretary Bliss to the Commissioner of the General Land Office, February 
(W.Y.D.) 24, 1898, (GB. G.). 


The appeal of Edward L. Barnes from your office decision of March 
18, 1897, in the case of said Barnes vy. David B. Magee, wherein is 
ici the S. 4 of the NW. 4 of section 25, township 27 , range 1 west, 
Oklahoma Territory, las ven considered. 

On the 26th day of September, 1893, one J. W. Shipp made homestead 
entry for the tract. On December ith, the defendant, Magee, filed an 
| aPDUCRHOD to enter said tract, together with the adjoining N. 4 of the 
SW. 4 of said section 25 and on the same day filed affidavit of nearant 

against the entry of Shipp, chargin g prior settlement. 

On february 19, 1894, the said Magee filed Shipp’s relinquishment, 
bs with his own ane to make entry of the said S. 2 of une 
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- In the meantime, however, on December 16, 1893, the sited: 
Barnes, filed an application by mail to enter the tract in controversy, 
" which was rejected, for the reason that his application also covered the 

N. 4 of the NW. 4 of said section 25, which was an Indian allotment 

‘not subject to entry, and, on March 5, 1894, he filed an affidavit of 
contest, alleging prior settlement agaiust both Shipp and Magee. 

On March 20, 1894, the local pfice 3 canceled Shipp’s entry, and 
allowed Magee’s entry for the land embraced in his application. 

-. A hearing was had on December 12, 1895, the local officers recom- 
mended that the contest be dismissed, and your office approved that — 
recommendation, and affirmed the decision. 

The record shows that Barnes made the race on the day of the open- 
ing of said lands to settlement, September 16, 1893, and staked the N. 4 
of the NW. 4 of said section (an Indian allotment) on that day. This 


stake was afterwards taken up and driven in another place, and on — 


_ September 20th he moved his family and established residence, ata _ 
“point which the local officers and you office find was on the’ allotted 
land. 

This finding is controverted by the contestant, but the evidence SO 
shows. Itis submitted that it was the intention of the contestant to — 
settle us the line between the Indian allotment and the 8. 4 of the 
NW. 4, with a view to asserting a right to the whole quarter section, it 
being believed by him that said allotment was invalid. | 
In view of the fact that the record shows that his settlement was © 
made wholly on the allotted land, it is not material what his intentions. 
were, The land embraced in the allotment was not subject to disposi- 


tion, and a settlement thereon did not operate as notice, constructive 


or otherwise, that he claimed other land in the same quarter: section. 
‘The defendant, Magee, staked the laud in controversy on September — 
16th, after the contestant had driven his stake on the Indian : allotment. 
He established his residence thereon on the 28th of the same mon | 
and has since complied with the law. 3 
Your office decision is affirmed. 


- RAILROAD GRANT—TERMINAL POINT—ORDER OF SUSPENSION. 
NorTHerRn Paciric R. R. Co. 


Directions given for the suspension from entry and patent of lands remaining undis-~ 


posed of in the odd-numbered sections within that part of the SORE recog nized 


limits of the Northern Pacific er ant lying east of Duluth. 


Secretary Bliss to the Commissioner of the General Land Office, Pabpanes 
ee) m8 28, 1898. | (F. W. ©.) 


January 20, 1898, a petition was filed on behalf of the Northern 
Pacifie Railr oad Company for reconsideration of departmental commu- 
nication of December 13, 1897 (25 L, D., 501], denying an application 
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by. that: company for je suspension from. catty and patent of the lands 

remaining undisposed of in the odd numbered sections within that part 
of the formerly recognized limits of the grant for said company lying © 
east of the terminus established by depar tmnental decision of August 

27, 1896 (23 L. D., 204). mt 

‘The railroad company declined to acquiesce in the said nee of 
August 27, 1896, and to secure a judicial determination in the courts of - 
the company’s rights in the premises, this Department December 4 
1896, recommended to the Department of Justice the institution of 
— suit for. the recovery of the title to a tract of land theretofore patented 
to said railroad company under its grant, and lying east of the termi- 
nus established by such departmental decision. If the terminus so. | 
established is a correct one, then the patenting of this tract was errone- 
ous and the United States is entitled to recover from the railroad the 
title thereto. Pursuant to this recommendation such a suit was insti- 


tuted under the direction of the Department of Justice, September 8, 


1897, in the circuit court of the United States for the Suey of Min- 
- nesota. | 
«It appears ‘that immediately following the eons rating of , 
August 27, 1896, the railroad company requested this Department to. 
cause the institution of a suit which .would test the correctness of the 

ruling establishing such. eastern terminus and that being dissatisfied 
with the delay in the institution of such a suit by the government, the | 
railroad company itself caused such a suit to be instituted January 11, 
1897, in-one of the State courts of Wisconsin, this latter suit involving 
the company’s right of way over a tract lying east of the terminus SO 
established. - 

Supplemental to its petition of Januar y 20, 1898, the coe com- 
pany has since filed a communication stating that the company will 


acquiesce in the selection of either the case pending in the State court — ss 
in Wisconsin or the case pending in the circuit court of the United © 


- States, in Minnesota as a test case wherein the question in controversy 


- may be finally determined, and that if the government selects either of 


these Cases. as such test case, the company will assist in expediting the 
same to a final conclusion, and will assent to the other.case being held | 
in abeyance during the pendency of the one selected as a test case. 
The greater portion of the lands now claimed by the company oppo- 
_ site the line of location of its road east of the terminus as now estab- 
_ lished, lies within the indemnity limits and itis claimed by the company | 
that if its grant east of that terminus is recognized by the courts, it 
will need all of the lands which it has heretofore selected within such | 
indemnity limits, to satisfy the losses sustained. by it in lands in place. | 
If the departmental ruling is not sustained by the courts and in the 
- meantime the Department continues to dispose of the lands in dispute, — 
. under the general land laws, such action will involve the railroad com-— 
pany and the persons attempting to acquire such lands in expensive 
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and Commicatee litigation, resulting in irreparable injury to all con- 7 
cerned. : 

As a- matter of proper administration and of due regard to the inter- | 
ests of settlers and others attempting to acquire these lands, and as a ~ 
matter of due regard to the possible rights of the railroad company, it 
is directed that the odd numbered sections available to the company’s 
grant within the primary limits, and those selected within the indem- 
nity limits formerly recognized, to the east of the terminus established 
by the departmental ruling in question, be suspended from entry pend- 
ing the judicial determination in the courts of the question in contro- 
versy. While entry of these lands will not be allowed during this 
suspension, yet in all cases where entries have been heretofore allowed, 
the parties will be permitted to complete the same by making proof 
thereon, but the issue of patent will be suspended until such jee 
determination. _ 

This Department will at once ‘communicate with the Denmanent of 
Justice respecting the selection of a. test case, and urging that it be 
advanced and expedited in every reasonable way to an early conclusion. 

_ You “a advise the local officers of this order. 


os -EMPTION CLAIM~TR ANSM U TATION. 


Hrnry WILD. 


The right to transmute a pre-emption claim to a homestead entry can not be recog- » 
nized, where the applicant has perfected title to one hundred and sixty acres 
under the homestead law, and his pre- emption claim was not initiated until 
after tie passnee of the act of March 2, 1889. 


Acting Secretar y Ryan to the Commissioner of the General Land 1 Office, 
CWaeV. Dy) « February 25, 1898. | (J. L. McC.) 


Henry Wild has applied to transmute to a homestead entry his pre- 
emption declaratory statement for the W. 3 of the SE. 4 of ‘Sec. on 
T, 36 N., R. 8 E., Seattle land district, Washington. . 

_ From the records of your.office it appears that the pre-emption declay ae 

tory statement embracing the land in question was filed on August 22, 
1893, alleging settlement January 8, 1891; that said Wild, on Tanase | 
15, 1883, at Huron, South Dakoia, made commutation of bis homestead | 
entry, made November 17, 1881, for the SE. 4 of Sec. 23, T. 118, R. 65, 
containing 160 acres; that patent on said entry issued February 15, 
1884; and your office decision of June 29, 1896, holds that, 
as Mr. Wild has perfected title to one hundred and sixty. acres of land under the 
homestead law, and as his pre-emption claim to the land now applied for was not 
initiated until after the passage of the act of March 2, 1889, he is not entitled eto 
transmute said filing to a homestead entry. 


From said decison Wild has appealed. 
The decision of your office was CORTeOL and is hereby affirmed. 
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LEAVE OF ABSENCE—_ABANDONMENT. 
| JACOBS 2. BRIGHAM. 


OA age: of absence eranted a homesteader under the act of March 2, 1889, potaces 
| the entry, as against a charge of abandoument, for the period of six months after 
- the expiration of said leave, 7 


Acting Secr eter y feyan to jhe Ooauitineiones of the General Land Office, 
(W. VD 2° | February 25, 1898. a . (J. L. McC.) 


Carrie E. Brigham, on a April 1, 1893, made iouroateadl entry for the | 
SE. 4 of See. 13, T. 8 S., R. 37 W., Colby land district, Kansas. - = 

‘Subsequent! y she applied for, aad was oranted, leave of absence from 
December 27, 1894, to December 27, 1895. 

On February 17, 1896, William hk. J acobs. filed affidavit of contest 
against her entry, alleging: 


That said entryman obtained leave of dbseiics fron) said land on at 27th day of 
December, 1894, which leave of absence expired on the 27th day. of December, 1895; 
that said entryman has not re- established her residence since the expiration of said 
~ leave of absence. | 


The local officers rejected the appliensolt to contest; thereupon 
_ Jacobs appealed to your office, which sustained the action of the Jocal 
officers, on the ground that the leave of absence ‘* protected the entry 


against contest for abandonment for six months after the expiration of — 


such leave”—citing in support of your ruling the departmental decision 
in the case of Hiltner v. Wortler (18 L. D., 331). : 

The departmental decision above cited holds (see syllabus): 

Where a leave of absence is granted a homesteader under the act of March 2, 1889, 
a charge of abandonment will not lie against the entry until the expiration of six 
months after the time for which the leave of absence was granted. . | 

Said decision is applicable to the case now under consideration. - The 
decision of your office iD dismissing: the contest was 5 correct, and is 


| | hereby affirmed, 


| PREFERRED RIGHT-ADVERSE CLAIM—REASONABLE TIME. 
CHARLES A. PARROTT. 


, Where by the decision of the General Land Office the right to enter a certain ‘tack 
is recognized, but. ho time is fixed in said decision within which such entry : 
shall be made, the right 80 allowed may be lost if not asser ted within a reason-_ 
able time. ; ; | 


Acting Secretary Ryan to the Commissioner of the Gonra oe Office, 
(W. V. D,) : February 25,1898. s,s (LL, B,) 


| The record of the appeal of Charles A. Par rott, from the rejection of — 

his application to make homestead entry for the SW. 4of the SW.4 - 
Sec. 10, and the E.4 SEH. 4 and SE. 4 NE, 4 Sec. 9, T. 36..N., R. 2: Ww, 
Lewiston, Idaho District, Shows the following facts. 


DECISIONS RELATING TO THE PUBLIC LANDS. 269 


December 19, 1895, the register and receiver os letter caported 
favorably upon the apulicehion of Lawrence Tippie to make a new | 
_ entry for the H.$ SE. 4 and SE. 4 NE. 4 Sec. 9, Tp. 36 N. RB. 2 W.,. 
-. under the act of December 29, 1894 (28 Stat., 599) providing for a 
second entry, when, through certain causes therein. mentioned the first’ 
entry had been forfeited. ) 


By your office letter “oO? of April S. 1896, his paetien was 


granted and the register and receiver were directed: to proceed under 
the circular of March 23, 1895, regulating entries under said act of 
December 29, 1894, In this letter no time was specified within which 
the entry should. be made. 

June 1, 1896, Charles A. Parrott, woneient herein applied. to make 
homestead ent y of the land first above described which includes the 
land in-Tippie’s application and forty acresin section 10. His applica- 
tion was suspended by the local office to await the action of Tippie on 
the one hnndred and twenty acres embraced in his application for 
second entry ald which had been. allowed by your letter “ U. * of — 
April 8, 1896, 

Poin this action of the local office saeending his application, Par. 
rott appealed, his counsel stating that— | 
the principal erievance of this appellant is that forty-four jae have now e@ ‘apsed 
and the said Tippie has failed and neglected to file on said land or aEpy ONE the 
same. 
so duly 24, 1896, your office sustained the action of the register and 
_veceiver in suspending the application of Parrott on the ground that 
the time within which Tippie was to make his entry “was not limited _ 
by said letter of this office.” No limitation as to time when piel Bee 
should make his entry was designated in this letter. 

Qn the 17th day of August, 1896, counsel for Parrott filed with the 

register a paper designated by hin as ‘An application for review to — 
the Honorable Secretary of the Interior from decision of the Honorable - 
Commissioner,” in which he asks for a review of all the proceedings 
had in the premises appertaining to and affecting the same by the Hon-. 
orable Commissioner and the register and receiver in passing upon and 
. denying said application. This paper was s transmitted by the. register 
to your office August 18, 1896. 

September 21, following, the register for warded a report to the Com- 
missioner of thie General Tan Office, showing that Tippie “has failed 
to make entry of the land after due notice from this office,” and enclosed ° 
a registered return receipt signed by DDS Ju: une 19, 1896, more” than 
ninety days previous thereto. 

On the same day counsel for Parrott filed with the receiver of: the 
local office a protest against allowing Tippie to make entry of the land 
until Parrott’s case “is disposed of on appeal before the Honorable Sec- 
retary of the Interior,” for the reason that Tippie is acting in bad faith; 
that he has failed to make his entry within a reasonable time; and that. 
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“the ‘record will disclose the fact that the said Tippie is een to 
defr aud the government by speculating in this land.” | 

 Parrott’s application for review was accompanied by his own affidavit 
_ substantially corroborated. by that of another witness stating that he 
had placed improvements upon the land to the value of three hundred 
dollars; that he is informed and believes that Tippie is not acting in 
good faith, and that he is now and for some time past has been doing — 
some work and engaged in business i in Pierce City, seventy miles away 
from the lai, and that it is not. his intention to attempt to file on the 
land, but he is holding it for the purpose of speculation. 

As appears from the foregoing, more than five months elapsed after 
 ‘Tippie was allowed by the Commissioner to.make entry and more than | 
ninety days elapsed after he received notice thereof when Hees 
‘reported that he had ‘failed to make entry of the land.” 

It is true that in your office letter allowing his entry no time Was 
designated within which the entry should. be made, but it is a rule of 
law that when an act is agreed, or allowed, to be done and the time of 
performance is not specified it must be ‘aie Within 3 a reasonable time, 
What is a reasonable time in this case?- 

The time allowed for the exercise of a preference. right of ene, given 
a successful contestant is thirty days from date of notice. There is 
nothing in the nature of this case that would seem to require a greater 
length of time than that awarded to a successful contestant, and by 
the custom of your office, when a time is limited at the That of 
the Commissioner, more than thirty days. is rarely allowed, in which 
to make entry, ai when a homestead claim is initiated on surveyed 
land by settlement, the. claimant is required to inake his entry within 
three months from date of settlement. Certainly no reason appears 
in this case why Tippie should be allowed more time in which to make 


his entry than is allowed a homesteader who claims by settlement. 


The local office was open to receive Tippie’s fling from April until 
September, and more than three months had elapsed after he had been 
notified of the right to enter before the protest of Parrott was filed, and 
still his entry papers were not presented, and for aught that appears 
‘in the record he has not yet made entry of the land. 

To allow him indefinitely to withhold this land from settlement and - 
entry, at his own caprice, would be contrary to the spirit of ae laws 
relating to the disposal of the public lands. 

. Your decision of July 24th, 1896, from which this appeal was prose- 
dnied was right in view of the facts then before you, for the record 

shows that at the time Parrott (the applicant for original entry) made 
his application, Tippie had not received notice of the allowance of his — 
. application by your office letter of April 8th, and the only notice shown 

to have been received by him was of date June 19, 1896, and even this 
notice was not before you when said decision was rendered. 
_ By-the record here presented, for the first time; however, it appears 
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that Tippie. received notice of his right to enter June 19, 1896, more 
than thirty days prior to your office decision (July 24,) and, as above 
stated, it was made known to this Department that his entry had not 
been made September 21, 1896, more than three mrOnUnS after notice to 
him of its allowance. 

From the record thus presented, it would appear that Tippie has not 
only neglected his rights but has shown a disregard of his duties and 
lack of good faith in connection with his claim to the land, and this 
Departinent.might be justified in reversing your office decision and 
directing the allowance of Parrott’s s application to make entry for the 
- Jand claimed by him. . , Bt % The +s | 
. Inasmuch, however, as Tippie has not had notice of the proceedings 
on the part of Parrott, this Department, in the exercise of its super- 
visory authority, directs that you allow Tippie twenty days after notice . 
to show cause, if any he has, why he failed to make his entry within | 
ninety days after receipt of notice of your cfiice letter of April 8, 1896, 
and in default of such showing, you will direct his application to be 
rejected and that of Parrott allowed. : 

The decision of your office is accordingly modified, 


- “RATLROAD LANDS—ACT OF MARCH 8, 1887. 
HINKELL v. HOWLAND. 


A purchase in good faith of patented railroad land, based on a contract entered into 
. after the issuance of patent, entitles the purchaser to a patent uuder section 4, 
act of March 3, 1887, if it subsequently appears that the land was erroneously 

- patented under the grant, aud the patent is set aside. ~ 
Section 3 of said act does not contemplate the recognition of entries made, or claims 
initiated, after patent has issued under the grant and the land has been sold to 
a bona. fide purchaser, as against the right of such purchaser. 


Secretary Bliss to the Commissioner of the General Land Office, Pebruary y 


— (W.V.D.) : PB SABIE 2 a WO.) 


Joseph Hinkell has appealed from your office decision of June 7, 1897, 
in which it was held that the claim made by James L. Howland for 
confirmation of title under the fourth section of the act of March 3, 1887 
(24 Stat., 556), to the SE 4 of Sec. 33,T.1 N., BR. 8 W., 8. B. M.,, Los 
Angeles. Tana district, California, is superior to the an set ap by 
Hinkell asa settler upon said tract. | 


_ This tract is within the conflicting limits of the grants for the Atlantic : | 


and Pacific railroad and the grant for the Southern Pacific railroad, 
on account of its branch line, which latter grant was made by the wi 
of March 3, 1871 (16 Stat., 573) It was patented to the Southern 
Pacific Railroad company April 4, 1879, on account of the grant made 
by the act of 1871, and was involved in the case of the United States 2. 
Southern Pacific Railroad Company et al. (146 U. S., 570). That suit 
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was instituted April 21 , 1888, and under the decree therein the patent 
issued to the Southern Pacific Railroad ‘Company was vacated and 


- annulled, and pursuant to instructions issued by your office the tract 


was fastened to the public domain November.28,1894. After the decis- 
ion of the court annulling the patent issued fo the railroad company, 
Howland filed an application for patent under the provisions of the. 
fourth section of the act of March 3, 1887, supra, and after due notice 
submitted proof in support of his aoplicaian against the allowance of 
which Hinkel protested, claiming superior rights in himself as a settler 
upon the land. The local officers dismissed Hinkell’s protest, approved 
Howland’s proof and issued him a certificate for the and, Hinkell 
duly appealed, and by your office letter “F” of April 5, 1895, the local _ 
officers were directed to order a hearing in order to determine the 
. respective rights of the parties in the premises. Upon the testimony 

adduced, the local officers found in favor of Howland, recommending 
the dismissal of Hinkell’s protest. Hinkell again appealed to your 
office, and by your office decision of June 7, 1897, before referred to, the 

action of the local officers was sustained and Howland’s right as a pur: 
chaser from the railroad company was held to be ee to that of — 
-Hinkell, under his settlement as shown 

From roe decision Hinkell has further prosecuted the case by satel 
to this Department, and in his appeal contends, in effect, that as the. 


land was excepted from the Southern Pacific grant there could be no — | 


bona fide purchaser of the land through tle company; and farther, that 
his claiin as a settler is protected by the third section of the act of 
Marcel 3, 1887, supra, and that it has preference. over the claim made 
by Howland wider the fourth section. 7 
- Howland’s claim is based upon a contract of parchzse enter ed inte 
with the company July 30, 1883, by one Cyrus. T. Mills, on account of 
which part. payment was made to the company. This contract was 
afterwards transferred by Mills, or his legal representatives, and was 
finally completed and deed issued thereon to Cassie L. Foss on J une | 
20, 1887. The land has since been conveyed to Howland. | 
| -‘Hinkell’s connection with the land dates back to settlement aieeas 
to have been made April 22, 1886. He first tendered a pre- emption 
declaratory statement for the land on June 10, 1887, more than three 
mouths after the passage of the act of March 3 1887, supra, and more 
than eight years after the tract had been patented on account of the 
railroad grant. Said application was rejected by the local officers on 


‘account of the outstanding patent to the railroad company, from which 


action he duly appealed, and the action of the local officers being sus- — 
tained by your office, he again appealed to this Department, resulting 
in the decision of December 23, 1890, in which your office decision was 
affirmed. He claims to have continued his residence upon the land 
until ejected under a judgment of the supreme court of the State, made 
September 14, 1891, upon a suit brought by Cassie L. Foss and her 
husband. 
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The suit brought. for the recovery- a title erroneously sel by 

the patent issued on account of the railroad grant was instituted, as 
. before stated, April 21, 1888, nearly five years after the contract entered 
into between Mills and the railroad company for the purchase:of this 
land from the company. ‘This contract of purchase was duly completed 
and the land deeded by the company, Howland’s claim being based. 


‘upon mesne conveyances through said contract of purchase, and.there 


is nothing in the record to show that the entire transaction looking to 
‘the purchase of this land was made otherwise than in good faith. - 

In the case of the United States ». Winona and St. Peter R. R. Co., 
165 U. S., 463, the supreme court, in referring to the fourth section of - 
the act of March 3, 1887, ‘supra, under which Howland’s application | was 
made, Say: , 


Section 4 of the same act, expressly seeing to all other janie erroneously certified | 
or patented to any railroad company, provides that citizens who had purchased such ~ 
lands. in good faith should be entitled to the land so purchased and to patents there- 
for issuing directly fr om the United States, and that the only remedy of the govern- 
ment should be an action against the railroad company for the government price of 
similar lands. It will be observed thai this protection is not granted to simply bona. 
fide purchasers (using that term in the technical sense), but to those who have one 
of the elements declared to be essential to a bonda-fide purchaser, to wit, good faith. 
It matters not what constructive notice may be oe aeae to such a purchaser if, 
‘in actual ignorance of any defect in the railroad company’s title and in reliance upon 

the action of the government in the apparent transfer of title by certification or 

patent, he has made an honest purchase of the lands. The plain intent of this sec- 
- tion is to secure him the lands, and ‘to reinforce his defective title by a direct patent 
from the United States, and to leave to the government a simple claim for money 
against the railroad company. It will be observed that the technical term “dona 
Jide purchaser” is not found in this section, and while it is provided that a mortgage 
or pledge shall not be considered a sale so as to entitle the mortagee or pledgee to 
the benefit of the act, it does secure to every one who in good faith has madean abso- 
lute purchase from a. railroad company protection to his title irrespective of any 
' errors or mistakes i in the certification or patent, - le go ; 


- The showing made by Howland in support of his spplidation is suffi- 
cient to warrant the allowance of the same, unless Hinkell’s claim is 
shown to be superior thereto. Hinkell claims, as before stated, that he. 
is duly protected by the third section of the act of March 3; 1887, which 
provides: 


Sec..3. ‘That if, a the ae of said grants, it shall enone that the home- 
stead or pre-emption entry of any bona fide settler has been erroneously canceled on 
account of any railroad grant or the withdrawal of public lands from market, such 
settler upon application shall be reinstated in all his rights and allowed to perteat . 
his entry by complying with the publicland laws: Provided, That he has not located 
another claim or made an entry in lieu of the one so erroneously canceled: And pro- 
vided also, That he did not voluntarily abandon said original entry: And provided 
_ further, That if any of said settlers do not renew their application to be reinstated 
within a reasonable time, to be fixed by the Secretary of the Interior, then all such 
_ unelaimed lands shall be disposed of under the public land laws, with priority of 
right given to bona fide purchasers of said unclaimed lands, if any; and 7 there be 
"no such purchasers, then to bona fide settlera residing thereon. 
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“AS before stated, Hinkell’s original application to file pre- eniption. | 
declaratory: statement for this land was not presented until June 10, 
1887, more than three months after the passage of the act of March 3, 

_ 1887, and nearly eight years after the patenting of the tract on account 
of fe railroad grant. His settlement was s only made ¢ a year ‘previous 

~ to his application, to wit: April 22, 1886, 

The purpose of the third section of the act of March 3, 1887, was to 

~ reinstate homestead and pre-emption entries made by pone fide satilers, | 

_ which had been erroneously canceled on account of a railroad: grant or 

withdrawal, and it provided that if the settler did not renew his appli- 
cation to be reinstated within a reasonable time, to be fixed by. the | 

‘Secretary of the Interior 'y | 
then all such unclaimed lands shall be disposed ‘of under. fits public land laws, 
with priority of right given to bona fide purchasers of said unclaimed lands, if any, 
and if there be no such purchasers, then to bona fide settlers residing thereon. 

The second section of the act directs suits to recover the title to lands 
erroneously conveyed on account of a grant made to aid in the con- 


: struction of a railroad; and the third section, in its proviso pefore 


referred to, leaves it to the Secretary to fix a time after the recovery of 
title, where the lands had been patented, within which a settler whose 
entry has been previously canceled for couflict with the railroad grant, 


if any there was shown to be, should apply for the reinstatement of the a 


same. Such entries must of necessity have been entries made and can- 
celed prior to the patenting of the land on account of the railroad 
grant; for, independent of the claim under the grant, by the issue of 
the patent the Land Department was divested of jurisdiction over the 
land, and it could not have been within the contemplation of Congress 
to give recognition to entries made or claims initiated after the patent- ; 
ing of the land and its sale to a bona fide purchaser, to. the. preference 
of such purchaser who relied upon the patent issued. 

-_ Hinkell never had an entry upon this tract. Indeed, his whole con- 
nection with the tract was predicated upon the settlement made many . 


years after it had been patented on account of the railroad grant; and — | 


 -for the reasons before stated he is clearly not within the i - 
of said section three. 4 
In the argument. of the case wafer ones is ‘made to the provisos con- 
‘tained in section five of the act of March 3, 1887, supra; but this can 
have no influence or bearing in determining Howland’s rights under 
the fourth section of the act, for the fifth section of the act is limited 
to “lands not conveyed to or for the use of such se a thus having | 
reference to unpatented lands. - 
‘After careful review of the entire ‘ation, I am of opinion that the 
, showing made by Howland clearly evidences his right to a patent 
under the fourth section of the act of March 3, 1887, and your office | 
decision is: accordingly affirmed, and Hinkell’s protest. will pane 
‘rejected. — ao 
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| INDIAN LANDS—~ALLOTMENT—ACT OF JANUARY 14, 1889. 
ONAB OGAMAYBECK. 


There is no provision andes in ihe act of January 14, 1889, aiereby an pallonnent of 
lands, within the ceded portion of the Red Take Indian reservation in Minne- 
sota, can be allowed, even though the claimant may bave made improvements 


on said lands prior to the passage of said act.. 
FeAOr to the act of January 14, 1889, the lands embr aced in the sealed portion of ihe 
' Red Lake reservation were appropriated to use as an Indian reservation, and 
were therefore not subject to allotment under section 4, act of February 8, 1887; 
and the special provisions for the disposal of said lands made by the act ‘of 1889 
take them out of the class of lands open to allotment under said section. 


Assistant Attorney General Van Devanter to the Secretary of the Interior, 
Pebruary 28, 1898. | (W. Cc. P.) 


| L am in receipt, by reference of First Assistant Secretary Ryan, of | 
the letter. of the Commissioner of Indian Affairs, dated March 20, 
1897, and accompanying papers, relating to the right of Onab Ges | 
beck, a Chippewa Indian, to certain lands within the ceded portion of 
_the Red Lake Indian reservation, in Minnesota, The matter i is referred 


to me 


for an opinion as to the right of Onab Ogamay beck to the land in question under 
section 1 of the act of January 14, 1889 (25 Stat. , 612), by virtue of the improve- _ 
ments and occupation thereof, it appearing that he did not make formal applica- 
“tion for allotment until after the cession of the land. and the DASGRES of the act 
aforesaid, 

The Comicon: of Indian Affairs mentions the receipt of a ite: 
from chairman Baldwin of the Chippewa commission, stating that Onab 
Ogamaybeck, a Chippewa Indian of the Red Lake band, has for more 
than twenty years occupied the NE. 4 of the SW. 4, the SE. tof the © 
SW. 4, and the NW. 4 of the SE. 4 of Sec. 12, T, 149, R. 86, and made 
valuable improvements thereon, that this land is within the ceded por- 
tion of the Red Lake reservation, that on October 27, 1893, she applied 
at the local land office for an allotment of said lands, and expressing 
the hope that she may be protected in the use and occupancy of said 
lands as her home, The Commissioner of Indian Affairs then goes on 

_to say, that on November 7, 1895, the General Land Office transmitted 
to his office'an. allotment application made by this woman on October 
18, 1893, under the fourth section of the general allotment act, for said 
land, that his office reached the conclusion that the applicant was not 
entitled to an allotment of these lands, on the theory that the Indians 
had ceded all their right to all lands not included in the diminished 
reservation and Congress had directed that such ceded lands be dis- 
, posed of in a specified manner. In ‘support of this conclusion reference 
is made to an opinion of this office of August 26, 1891, approved by the 
Department, holding that lands which are to be disposed: of at a certain 
rate per acre are not subject to allotment. He supeente that the only 
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way to protect this Indian is by reserving these tracts from sale until 
congressional action can be had authorizing an allotment of them to 

her, and recommends that this course be pursued. | 
- It seems that one Oliver A. Lee was permitted to make homestead 

entry for said land on May 15, 1896, and on December 7, 1897, his attor- 

neys addressed a communication to this Department insisting that said 

land was not and is not subject to allotment, and that any question as 

to this Indian’s right to said land under the homestead law can arise 

only when she shall make formal application thereunder. With this 

letter are several affidavits, one of which is by S. C. Bagley, who states 

that he has known this land. and the Indian claimant since 1883, and 

that she never lived on the land prior to 1892, and that about that time 

she or her husband, one Nevius, built a house on this land, that prior to 

that time there was no evidence of any kind of residence by them and 
no claim made by them of residence on the land, and that a large por-. 
tion of the improvements made there by Nevins were made after Lee’s 
homestead entry. | 


‘From this statement it will be seen that the cuca in the note 7 


of reference, that there were improvements and occupation by the Indian — 
claimant prior to the cession of these lands, is disputed, and a further 
investigation would seem to be necessary to decide as to the facts. If, 
however, such improvement and occupation would ‘not have vested in — 
this planient a right to these lands as an allotment, then it would be 
- unjust to impose upon these parties, at this time, the burden of a hear. 
ing to determine whether, in fact, she had occupied and improved the 


~  Jands as claimed. For the purposes of this opinion the hypothesis that 


she occupied and improved these lands prior to the cession to the 
waned States will be accepted as correct. 
By the treaty of October 2, 1863 (138 Stat.. 667), t the Red Lake and’ 
: Pembina bands of Chippewa Indians ceded tb the United States all 
their lands in the State of Minnesota and ‘Territory of Dakota within 
certain described boundaries. There was left to them a tract of land 


within certain well-defined boundaries which was thereatter recognized, _— 


as set apart for their use and occupancy and designated as the Red 
Lake reservation. Neither in this treaty nor in that of April 12, 1864 
(13 Stat., 689), supplementary thereto, is there any provision by which — 
individual Indians might take and hold land in severalty.. The act of 

January 14, 1889 (25 Stat., 642), mentioned in the note of reference to 
me, provided for a commission to negotiate with the Chippewa Indians 
of Minnesota for. the cession of all their interest in all their reserva- 
tions in Minnesota except the White Earth and Red Lake reservations, 
and so much of those reservations as should not, in the judgment of 
the commissioners, be required to make allotments required by that 
and other existing acts. It is provided in the first section, that where . 
an allotment had theretofore been made to any Indian upon any of said 
reservations, he should not be deprived of it except upon his individual 


we 
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consent, and in other sections, that all Chippewa idee in Mannecole 
except those.on the Red Tare reservation should be removed. to the 
White Earth reservation, that allotments should be made to the Red 
Lake Indians on: the Red Lake reservation and to all others upon the 

White Earth reservation, and that all allotments theretofore made to 
any Indians upon the White Earth reservation should be ratified and 
confirmed, with a further proviso that any Indian residiug upon any of 
said reservations might, in his diseretion, take his allotment under said 
act ou the reservation where he lived at the time the removal therein 
provided for should be effected, instead of being removed te, and tak- 
ing his allotment on, the White Karth reservation. i 

The foregoing statement contains all the provisions of si id act afiece: 
ing the question under consideration, and it will be seen that none of 
them provides for allotments to be thereafter made to Indians of the © 
Red Lake reservation of Jand within the portion that might be ceded. 
- Section'1, to which reference is made in the note of reference, relates 
| only to Minn theretofore made. : 

- A commission was appointed, as directed in said act, and | Seated 
agreements with the various bands of the Chippewa Indians. The 
report of this commission, giving in detail their proceedings and the 
agreements mene is found in H. R. Tnx, Doc. No. 247, 51st Congress, Ist 
session, .— 

The Red Lake Tiavane ceded all their interest in so mach of ae Red | 
Lake FeSery aon as was not included within certain described bounda- : 
ries, ea5 ¥ 
which said lands embr aééa within the foronenas boundar ies have. been reserved by 
‘the commissioners appointed under said act, and as therein authorized, for the Pe 
pose of making and filling the allotments therein provided for. - : 
This cession was made without reservation of any kind as 46 the ceded 
Jands, and theré is no provision in the formal agreement for the protec- 
tion of any Indian who might have made settlement or improvements 
upon these ceded lands. I find nothing in the first section of said act, 
or elsewhere in it, that authorizes this Department to allot the land in 
question to the dian claimant, even though she. may have made 
improvements thereon prior to the date of said act. | 


The allotment application i is, however, made under the fourth section 


of the act of February 8, 1887 (24 Stat., 388), as amended by the act of 
February 21, 1891 (26 Stat., 794). The Commissioner of Indian Affairs 
discusses tia applican t’s tight under that law, and I have deemed it 


_. proper to examine that question, although the question submitted to - 


me is limited in the note of reference to her rights under the act of © 
1889, The act under which the allotment application was made, com- 
monly known as the “general allotment act,” provides that when any 
Indian not residing upon a reservation, or for whose tribe no reserva- 

tion has been provided, “shall make settlement upon any surveyed or — 
uusurveyed lauds of the United States not: otherwise appropriated, ”he 
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_ shall is Santen to have the same alloted ip him, Prior to she cession - 
under the act of 1889, these lands were appropriated to use as an 


_ Indian reservation, and were not therefore of the class contemplated - 


by said fourth section of the act of 1887, under which this application 
is made. Whether this Indian applicant is within the terms of said — 
section, I have not discussed, because no facts are presented in the 
papers now before. me upon wAten a conclusion as to that question — 
could be based. : 
Said act of 1889 not only provided ae procuring the cession of land, | 
_but also directed the manner in which the lands thus ceded should be 
disposed of. It was directed that they should be surveyed and classi- 
fied as “pine lands” and “aericultural lands,” that the pine lands 
should be appraised and sold at public auction to the highest bidder, 
- and that the agricultural lands should be disposed of to actual settlers” 
under the provisions of the homestead law, with the added proviso that _ 


such settler should pay therefor the sum of one dollar and twenty-five. _ 


cents per acre. The money realized from the sale of said lands, after 


. the payment of expenses, was to be placed 1 in ree United States Tr eas: 


-ury to the credit of said Indians. 

Soon after this cession was made the State of Minnesota aaisd the 
swamp lands.within the ceded portion of the Red Lake reservation as 
inuring to her under the grant of swamp and overflowed lands, but the . 
decision of this Department was adverse to the claim thus made. (State 
- of Minnesota, 22 L. D, , 388. . It was there held that the ceded lands 
— did not. bacon pen lands of the United States in the sense that 
they might be taken for any other purpose than that specified in said 


act of January 14, 1889, The decision of the Department referred to | 


by the Commissioner of Indian Affairs as sustaining his conclusion that 
these lands are not subject to allotment, is evidently one made in a case 
which arose in connection with the ceded lands of the Pottawatomie 


Indians, in Oklahoma. It was directed by act of Congress that those 


ceded lands should be disposed of to actual settlers under the home- 
stead and townsite laws, with the added proviso that each settler should - 
pay for said lands one dollar and fifty cents per acre in addition to the 
- fees provided by law. It was held that those lands were not subject to. 
allotment to non-reservation Itidians under the fourth section of the act 
of 1887 (David Trenkle, 13 L. D., 310). i 

. ‘After careful consideration of thé matter, JT am of hee opinion that. 
this land can not, under existing law, be allotted to this Indian claim- 


ant either under ‘the act of January 14, 1889, or under the allotment 


act of 1887, under which her aoeacon was made, 
_ Approved, Eebruary 28, 1898. | 
OC. N. Briss, sSeoretar Ye 
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RAILROAD GRANT_-STATUTORY WITHDRAWAL—ORDER oF RESTORA- 
TION. a 


| PERRIN ET AL. v. NORTHERN PACIFIC R. R. Co. 


The nasal on gattetal route, under the grant to the. Northern Pacifie, is not 
defeated by an erroneous order of restoration made by the General Land Office. 


Secretary Bliss to the Commissioner. of the General Land Office, . February y 
(W.V. D.) 28, 1898, he (L. L. B.) 


The record in this case owe that on November 37, 1895, Marie Per- 
rin made homestead entry No. 967, for lots 5, 6 and 7, Séc. 16, and lots 
7,8 and NE. 4 of NE. 4 of Sec. 1i, T. 46 N., R.1 W.,, alleging settle- 
arcu in September, 1885. : | 
December 2, 1895, Henry Rochat made homestead entry No. 983, for 
lot No. 2, Sec. 22 and lots 5,6 and W.4SE. 4 Sec. 15, T. 46 N,, R. 1 
WV ss alleging settlement June 16, 1885. On the same day Cesar ie. 
Stanfier made homestead entry No. 981 for lots. 9, 10, 11, 12, Sec. 17, 
T.46 N., R.1 W., alleging settlement June 15, 1887, All the tracts 
are situated in the Coeur d’Alene land district, idaho. | 
These lands are within the primary limits of the grant to the North- 
ern Pacific Railroad Company and were included in the limits of the 
withdrawal upon the map of general route of said road filed Februaty 
21, 1872, and also within the withdrawal on definite location, the order 
for which was not made until January 7, 1888. In the. aterm’ to wit, 
on the 22d of March, 1886, a diagram prepared in your office and errone- | 
ously purporting to chow an amended forty-1nile liinit to the railroad 
grant was forwarded to the local office at Coeur d’Alene, Idaho. By 
this diagram all these tracts fall without the limit of the grant, and 
_ the local officers were directed by your office to be governed ny said 
diagram in allowing entries. | 
Counsel for the entrymen claim that they are entitled to the land by 
reason of the amended diagram of the forty-mile limit forwarded 
March 2, 1886, and the order of the Commissioner directing the local 
_ office to restore to settlement, accept filings, etc., for all lands shown 
by said diagram to be beyond the limits of the grant. ‘Your office : 
decision awards the land to the company. . | 
The questions necessary to a determination of this case were seeded 
in the case of Pritchard v. Northern Pawns Railroad eee ie I. on - 
498), in which it was held that: | 
For such restoration there was clearly no authority of law and the rights of the 


company in the premises can not be avoided by reason of said error on the part of . 
your office. 


Counsel for homestead agian Says. that: 


In the case of Bernard e¢ al. v. Northern Pacific Railroad Company (departmental 
decision September 3rd, 1895), the Jand there involved was in this district, and in 
_ precisely the same situation as this land in reference to diagrams, withdrawals, etc. — 
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In that case the land was awarded to the homestead sunnier 

It is. sufficient to say that the attention of this Department was ; not 
called to the withdrawal on gener al route of February 21, 1872, in the 
Bernard case, your office decision i in said case being based on the with- 
- drawal on definite location, January 7, 7, 1888, This would seem to be a 
case in which the company might be requested to relinquish, under the 
provisions of the act of June 22, 1874 (18 Stat. , 194), upon the filing of 
which they would be entitled to. select other: ied within the limits 
of their grant. Upon the refusal of the company to so. relinquish, how- 
ever, your office decision cancelling the entries as to the lands empracod 
in the odd. numbered sections must be affirmed. 


INDIAN LANDS—ADDITIONAL STATION GROUNDS. 
Guzr, COLORADO AND SANTA Fe R. R. Co. 


In the disposition of applications. for additional station eras ee the act of 
April 25, 1896, the Secretary of the Interior must first determine the question 
as to the necessity for taking such ground, and, thereafter, if the company’s 
maps of definite location are approved, proceed | as proved ve said statute to 
‘settle the question of compensation. | 

A statute that provides for action ou the part of the eaevenacy of the Tiered | 
‘after allowing opportunity for all parties in interest to be heard before him A 
does not require such officer to personally | hear the witnesses: testify and listen 
to oral arguments, if all parties have notice, and are permitted to submit evi- 
dence and written arguments that are considered by him, | : 


| bade Attorney- General Van Devanter to the Secretary y of the Interior” 
7 Mareh 2, 1898. i RW, U.) 


Tam in receipt, through refer ence of the Honorable Acting Secretary, 
under date of February 12, 1898, for opinion, of a letter from resident 
counsel for the Gulf, Colorado and Santa Fe Railroad Company, rela- 
tive to the application made by said company, under the provisions of 
_ the act of April 25,1896 (29 Stat., 109), for additional station grounds . 
at Dougherty and Ardmore, in ue Chickasaw pugs: Indian Hers 
‘Titory. | 

In connection with said istter zt have coudiag: ed reports: made by the 
Commissioner of Indian Affairs under date of January 17, and Febru- © 
ary 4, 1898, relative to said application for additional grounds. From — 
these paper's it appears that upon the applications i in question hearings 
were ordered by the Indian Office before the United States Indian 
agent of the Union agency, in order to ascertain the necessity for the 
use of such additional grounds by the company; whether public inter- 
ests would be promoted by the use of the additional lands, and the 
question of compensation to be. paid both to the tribe for the lands 
applied for and the damage Sa by t the individual occupant of ; 
such lands. | | 

At the hearings the tribe does not appear a5 have been nopresented: 

The Douay: it would eupeat has: made a BRU STOCIOry adjustment 
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an the in dividual occupants; but the tribe protests again e ae use of 
further lands by the company. | 
‘It is claimed on behalf of the tribe that the location of the'road in 
the first instance was in violation of: treaty rights with the Nation and - 
that the granting of additional lands would be a further violation; 
that there is no necessity for the use of additional lands by the com pany, 
and if authority should be granted that the tribe should receive at 
least $100.00 per acre. 
The question.as to the necessity for the use of the additional lands 
applied for by the company is not passed upon by the Indian Office, but 
the entire record made in each case is forwarded with a statement that— 


Said act of April 25,1896, provides that if the tribe shall] not be satisfied with the 
compensation therein provided, and the same cannot be amicably determined, 


the amount to be paid by the company to the tribe and the necessity for the taking of —— 


the lands shall be ascertained in the same maiiner as is prescribed by section three 
of the act with respect to the porpensation that shall be ue to “the individual © 
| occupants of the land. 

. Section 3 provides that where the compensation saiiioe be agreed upon between 
the company and the individual occupants, the company may apply to the Secretary . 
of the Interior, who shall thereupon appoint three disinterested referees who shall 
determine the matter. In case the referees cannot agree, then any two of them may ~ 
make the award. fe 7 

In view of these provisions of the act, it seems to be necessary for you to appoint 


three disinterested referees, who shall determine the necessity of the company for the ~ | 


taking, and the amount that shall be paid the tribe for the lands involved, and I 
accordingly recommend that such action be taken. 


It is in this condition that the matter is referred to me for opinion, 
without specification of the particular points re which my Opinion is | 
desired, : 

It would seem from the letter beming the reference that the question 
first to be determined is one of procedure. 

By the first section of the act of April 25, 1896, it is provided: 


That any railroad company operating a railroad in the Indian Territory may acquire © 
the right to use such additional ground as may be ‘necessary for railway purposes at 
stations now existing, or for the establishment of new stations or depots, by making 
it appear to the Secretary of the Interior that such additional ground is necessary 
for railway purposes, and that the convenience of the people and the public interests . 
will be promoted thereby. 


This section clearly nakes it your duty in the first instance to deter- 
mine the question as to the ney for the taking of such additional 
‘ground. | 
The seeoall section provides: - — . 


That the Secretary of the Interior may, when convinced that such apolieation is 
proper, and after allowing opportunity for all parties in interest to be heard before him, 
' graut the use of such additional lands held by the Indians in common as may be neces- 
sary for depot purposes; but before taking possession of and using such lands the rail-: 
_ road company shall deposit with the treasury of the tribe to which the lands belong 
compensation in cash at the rate of twenty-five dollars per acre: Provided, That if 
such tribe shall not be satisfied with the compensation herein provided, and the same 
can not be amicably determined, the amount to be paid by sueh railroad company to 
such tribe and the necessity for such taking shall be ascertained in the same manner ~ 
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as is prescribed by section three of this act with respect to compensation to be paid 
individual occupants on any land so taken. Provided further, That before taking 
possession of and using such additional lands the railroad company in interest sha] 
file a map of definite location of the same with the Secretary of the Interior, which 
map shall be subject to the approval of such Secretary. 


It will be seen that this section provides for compensation to fie 
tribe for the additional lands taken and ‘makes provision for the filing 
of a map showing the location of the. lands, Which map 1s oan to 
your approval... 

_ Relative to the compensation: to the tribe, it nrovidess: 


That if such tribe shall not be satisfied with the compensation herein provided: 
and the same can not be amicably determined, the amount to be paid by such rail- 
road company to such tribe and the necessity for such taking shall be ascertained in 
the same manner as is prescribed by section three of this act with respect to compen- 
sation to be paid individual occupants on any land so 0 taken, 


The third section of the act provides: : 


That when lands desired by a railroad company under the provisions of this act 
are held by individual occupants according to the laws, customs, and usages of any 
_ of the nations or tribes through whose lands the road ig constructed, full compen- 
sation, in addition to the compensation to be paid the nation or tribe herein provided 
‘for, shall be paid to such occupant for all property taken aud damage done by reason 

of the occupancy of the lands by the company for station purposes; and where the 
compensation can not be agreed upon between the company and the occupant, the 
company may apply to the Secretary of the Interior, who shall thereupon appoint 7 
three disinterested referees, who, before entering upon the duties of their appoint- 
ment, shall take and subscribe, before competent authority, an oath that they will 
faithfully and impartially discharge the duties of their appointment, which oath, 
duly certified, shall be returned with their award. Incase the referees can not agree, 
then any two of them are authorized to make the award. Either party dissatisfied 
with the finding of the referees shall have the right, within ninety days after the 
making of the award and notice of the same, to appeal by original petition to the 
United States court for the Indian Territory in and for the district wherein the land 
sought to beso taken may be situate, where the. case, both as to the necessity for 
the taking as well as the amount of damages, shall be tried de nove. When proceed- 
ings have been commenced in court and the conrt has determined the necessity for 
such takiug, the railroad company shall pay double the amount of the award into 
court to abide the judgment thereof, and then to have the right to enter upon the 
' property sought to be condemned and proceed with the construction of such depot 
with the-necessary tracks. Each of said referees shall receive for his services the 
sum of four dollars per day for each day they are engaged in the trial of any case. 
submitted to them under this act, with mileage of five cents per.mile for each mile 
actually traveled. Witnesses shall receive the usual fees allowed by. the court, and’ 
all costs, including compensation of the referees, shalt be made a } part of the award 

and be paid. by sach railroad company. 


It will be seen that, under this section, shea the compensation can 
not be agreed upon, tke company may. apply to you for the appoint- 
ment of three disinterested. referees, who shall make the award. From 
such award appeal is allowed to the United States court for the Indian 
Territory in and for the district wherein the land sought to be taken is 
situated, and in the event of appeal the case may be tried de novo both. 
as.to the necessity for the taking as well as the question of compens sation | 
to the tribe or damages to the Cet 
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_ The duty of the referees is, however, limited to the question of com- . 
pensation. In my opinion, therefore, it becomes your duty first to 
determine the necessity for the taking before referring the apernon of 
compensation to referees to be appointed by you. 

I therefore advise that the Commissioner of Indian Affairs sbe mmanicted | 
to report, after due consideration of the showing made, whether the 
additional ground applied for is necessary for the railway purposes 
named and whether the convenience of the people and the public 
interests will be promoted thereby. If upon the receipt of the Com- 
-missioner’s report it appears to you that such additional ground is 
necessary for railway purposes and that the convenience of the people 
and the public interests will be promoted thereby, you should grant 
the railroad company’s application for the use of such additional 
ground for the railway purposes named, and should approve the 
railroad company’s maps of definite location of such additional ground, 
if they properly represent the lands applied for, : 

- If the showing made of the necessity for taking such adaiconal | 
‘ground is not convincing to you or is not found to be satisfactory, no 
question as to compensation need be considered, but if the necessity 
_ for the taking is established, then upon the aeoroeal of the maps of 
location, the question of a ae may be pr oceeded with as under 
the law directed. | 
_ As before stated, the aureatiow as to the necessity of the iatne may 
be subject to re-adjudication, in the event of appeal to the court, but 
this matter must be previously determined by you. a 

The statute provides that the Seer etary’s finding of the necessity for 
the taking shall be “ after allowing opportunity for all parties in interest — 
to be heard before him.” When all parties have notice and are per- | 
mitted to submit.evidence and written arguments all of which are 
transmitted to and considered by you, that constitutes an opportunity | 
to be heard and a hearing within the meaning of the law and it is not 
necessary that you Should personally hear the witnesses tee or r listen 
to oral arguments on behali of the parties. 

Approved, March 2, 1898, | 

C. N. Buiss, Secretary. 


REPAYMENT—DESERT LAND ENTRY. 
LAFAYETTE D: McDow. 


— The right of repayment can not be recognized on the cancellation of a desert land 
entry for failure to submit final proof within the statutory Bre when it appears 
that the entry was not erroneously allowed. 
‘Secretary Bliss to the Commissioner of the General Land sei Nad | 
(W.V.D) 2, 1898. (FW...) 


Under date of November 10, 1897, there was filed i in this Department | 
an application for repayment of the fees, commissions and purchase 
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- money paid upon the desert land entry No. 136, Susanville: California, | 
series 1879, made by Lafayette D. McDow, covering the SW. 4 of the 
SW. 4 of Sec, 28,.the NE. 4 of the SW. 4, and the N W.4 + of "Bete 33, 
T. 30 N., B. 12 B. | 
‘This application was dul y refert si to your office, aud by your office 
letter “M” of December 9, 1897, the same was returned with the ree: 
ommendation that it be denied. In said report it is said: | | 
[have to inform you that the records of this office show that the above-described 
entry. was canceled by office letter “‘C” September 22, 1885, because the entryman 
failed to subinif. proof within the statutory period, and that this land was subject to 
desert land entry at date of entry, and was vacant land, except for the Lassen, 


county D.S., 369, of Lafayette D. McDow, made on January 18, 1877, for the above- 
described land, under the act of Mareh 3, 1875, 18 Stat., 497. — 


Under these circumstances, itis clear that the entry on account of | 
‘which application is made for repayment was not erroneously allowed — 
within the meaning of the act of June 16, 1880°(21 Stat., 287), and the 
application is accordingly denied and the papers herewith returned for | 
the files of your office. You will advise the party accordingly. 


| REPAYMENT—ENTRY ERRONEOUSLY ALLOWED. 
GEORGE M. DYER. 


An entry is ‘erroneously allowed” withiu the meaning of the st atute providing for ; 
repayment, if the General Land Office, in acting on the proofs accepted by the 
local office, finds said proof tusufficient, and cancels the entry for such reason. 


‘Secretary Bliss to the Commissioner of the General Land Office, March 
(W. V. D.) 2, 1898. (J. Le McC.) . 


George M. Dyer has appealed from the decision of your office, dated 
July 22, 1896, rejecting his application for repayment of four handred 
aud fifty dollars, paid upon his desert land entry, embracing three 
hundred and sixty acres, to wit: the SE4 of the SEL of Sec. 18; the 
NH and the 83 of the NW4 ,and the NE of the NWi of Sec. 19, di 
16 N,, KR. 42 E.; and the SEL of the NEd of Sec. 24, T, 16 N,, R. 41 ‘E., 
. Bureka land. district, Nevada, 

Said decision was but a formal affirmance of soak oieon decision of 
January 27, 1886, in which the facts of the. case are ‘set forth, in 
substance, as fllowe: | 

Dyer filed deésert-land declaration as havea on 5 aut op, 187 be 
— On August 28, 1880, he made proof: before a clerk of a court, ae trans: - 

“mitted the same, with $360—which, with the $90 paid upon filing his 
declaration, amounted to $450, the full price of the land ander the 
desert-land act. Final certificate issued. September 9, 1880. . 

Inasmuch as the proof was not made before the. register and receiver, 
as required by law, and as it showed the reclamation of only eighty- 
five or nInehy acres of the uanee hundred and sixty acres embraced i in 
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his entry, Dyer was advised that the certificate of purchase had been 
issued without warrant of law; but that upon further compliance with 
the law as to the reclamation of the land, and upon making proof to that 
efiect before the proper officers, he might acquire title thereto. Dyer 
‘declined to take any further action.in the matter, and after consider- 
able correspondence relative thereto, the entry was canceled July 3, 
1885. 

He applied for repayment, which. your office refused, for the reason, 
as set forth in said letter of your office of January 27, 1886 (supra): 

That he did not afterward comply with the law is a matter of his own concern. 
There was no adverse claimant, and no legal reason why he should not have perfected 


his entry by further compliance with law in the matter of reclamation and proof; 
and he was so advised, but absolutely declined to fulfill the requirements of the law. 


An examination of the correspondence between your office and the 
applicant discloses strong equitiesin behalf of the latter. In his ee 
‘of April 16, 1883, to the register at Kureka, he says: a 


It is impossible for me to irrigate and reclaim any more land than I have ian eady 
done, There is not sufficient water in the river, nor has there been for many years. 


The register, under date of April 19, 1883, sends your office a state- 
ment of the facts in the cases of Dyer and certain others named who a 
had made desert land entries in the same vicinity. He says: 


I will state in behalf of the parties who have made such entries that I believe they 
have acted in good faith, and have done all they could to irrigate and reclaim their 
lands, and that they have Jabored hard-and expended large sums of money to meet 
the requirements of the law; that owing tothe manner in which these lands have — 
been subdivided by the official surveys, they have been obliged to.embrace land in 
their entries which it is not possible to conduct water upon or cultivate— portions 
of the same being elevated and above the source of the water used for irrigation, 
other portions being sorocky as to render reclamation impossible, and other portions 
still being sandy or gravelly, and will not produce crops though watered contin- 
ually. These parties being required to enter Jands in legal subdivisions, have to - 
euter eighty, or one hundred and sixty, or three hundred and twenty acres, when 


perhaps not more than one-half, or one-third, or one-fourth, of the landsembraced in | 7 


their entries can be irrigated and rendered arable. . .. Other parties have suffi- 
cient water to irrigate only ten or twenty acres, the eighty, or one hundred and sixty 
acres, as the case may be, embraced in their eutries; yet they ha to enter the eighty 
or one hundred and sixty acres in order to secure the ten or twenty acres, owing to - 
the subdivision of the Jands by the surveys. Must patent be denied these appli- 


cants, must their claims be forfeited and their entries canceled, because the lines of 


the surveys happened to fall to their disadvantage, and becanse of natural obstacles 
that can not be overcome? If patents can not issue to the applicants who made - 
these entries in good faith, and who have labored and expended money in improving | 
and conducting water upon their lands in order to reclaim them from their desert 
character, it seems to me no more than right that the purchase money paid by them 
when they made their entries and final proofs should be repaid. : 


The equities in this case are far superior to those in some other cases 
of a somewhat similar character in which repayment has been allowed. 
_ In the case of W. W. Wishart (13 L. D., 211), the claimant was a lawyer, 
engaged in the practice of his profession at Devil’s Has about ten 
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miles Aon his pre- -emption. cians The el officers allowell him to 
make entry upon his final proof, although it was very defective, i in that. 

it showed upon its face that his so-called “residence” consisted of 
periodical visits to his claim. Your office found the proof insufficient, 

and directed that he be called upon to submit supplementary proof 
within a reasonable time. This he refused to do. Thereupon your 
office held his entry for cancellation. He appealed to the Department, 
which on December 11, 1890, affirmed the judgment of your office; and 
on August 27, 1891, reaffirmed it on review. Wishart applied for 
repayment of the purchase money; this your office denied; he appealed 
to the Department, which overruled the judgment of your office and 
directed such repayment, saying (17 L. D., 489): 

When: the local officers decide that the proofs presented show a sufficient re 
ance with the land laws, and a certificate is issued to that effect, and the money is 
paid for the land, and a receipt is given therefor, and when a farther examination 
of the same proofs by your office or this Department results in a different judgment, 
showing that the local officers were in error in admitting the sufficiency thereof 
and allowing the entry, the same has been ‘erroneously allowed” within the mean- 
ing of the 2nd section of the act of June 16, 1880 (21 Stat., 287), and repayment in 
such case is ; authorized. (Hudson 1 Mining Co. ” 14 L. D., 544; Oscar T. Roberts, 8 
L. D., 423). ; | | 

The case at bar clearly falls within the see ralin 2. 

- The decision of your office is therefore reversed; and the application 

for repayment will be allowed. 


PRACTICE—CONTEST—SERVICE OF NOTICH. 
COUNTRYMAN v. HERBERT. 


Rule 60 of the Rules of Practice requires contestants to serve their own netioes: and. 
oue who fails to comply with this requirement will not be heard.to complain if 
his application for a hearing is dismissed. 


| Secretary Bliss to the Commissioner. - the General Lane Office, March 
(W.V.D.) © nS 48a O98, te ; (B. BB.) 


On September 13, 1887, Aiba J. Herbert, filed pre-emption declara- 
- tory Statement for lot 1, Sec. 1, T. 88 N., R. 45 W., 5th P. M., Des 
Moines, Iowa. On the same dan: Lewis Gounteritan made fmbet 
culture entry for the same land, and shortly afterwards filed a protest | 
against the declaratory statement of Herbert, asking that it be can- ~ 
celed.. ‘The local officers rejected said protest, but on July 16, 18388, 
upon the appeal of Countryman they were advised that when Herbert | 
offered to make final proof Countryman should have an opportunity to 
contest Herbert’s right of entry, and. having an entry of record he 
should be given special notice. — 

_ It appears that Herbert was allowed to make final proof J figs Dy 1888, | 
and ne certificate issued thereon, although no notice was taken by 
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the local officers of Countryman’s protest, nor was he apecially cited 


to appear. 


On May 26, 1891, your. office instructed the local offce to order : a 
hearing upon Countryman’s protest in which he alleged priority of 
right and that Herbert was not a settler on the land at the-time of the: 
filing of his declaratory. statement. In conformity to, such instruc- 
tions the local officers on June 19, 1893, ordered a hearing and notice 
of such hearing was sent by them to Countryman with instructions to — 
serve said notice on Herbert in accordance with the Rules of Practice, — 

It is not denied that said notice was received by Countryman, but he 
‘failed: to take notice of it and thereupon the local officers dismissed 
‘his protest and recommended the cancellation of his. timber culture — 
entry, from which he appealed. Your office on March 18, 1897, affirmed 
the action of the local officers, and held the timber eulcure entry of 
Countryman for cancellation, from which decision ounaynen, has 
appealed to the Department. 7 

The substance of his appeal is that your office arned (1) in A faa 7 
ing from the evidence submitted by Countryman at the time of his 
protest that Herbert was not residing on the land at the time of the 
filing ot. his declaratory statement. (2) In not holding that ‘special 
_ notice should have been given to Countryman as directed in the letter 
of your office of July 16,1888, and (3) In not- holding that it was not 
the duty of Countryman to serve Herbert with notice of the nearing , 
but that such duty devolved upon the local officers. = 
This entire proceeding has been long delayed by a series of gross 


' . irregularities in the local office. While the local officers properly 


rejected the protests of Countryman filed before Herbert offered to_ 
_ make final proof, they should not have allowed him to make his final — 


i proof without issuing special notice to Countryman. The letter of 


your office of July 16, 1888, conveying such instructions to the local 
officers, was written after the final proof had been allowed and hence 
they could not comply with the instructions of that date, but the 
rights of Countryman were not prejudiced thereby for the reason that 
no.action was taken on Herbert’s entry, until Countryman had been: 
given an opportunity to submit proof showing that Herbert was not a 
settler on the Jand at the time of the filing of his declaratory state- 
ment or any other fact in support of his alleged claim of priority. — 
| All acts of the local officers in this case, prior to May 26, 1891, 
whether of omission or commission, so far as they: affected the rights of 
Countryman may therefore be eliminated from the case, as his rights 
were fully Brees by the proceomne. taken under } your letter of that 
date. 
Rule 60 of Rules of Pr alice: provide that « contestants aide give 
their own notices and pay the expenses thereof.” The letter of the. 
local officers of June 19, 1893, ordering that. the. hearing be had before - 
the clerk of the. district earl of - ‘Woodbary county, Iowa, to take place 
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August 1, 1893, and final neaede before the ieeal office een 8, 1893, 
was peeied oy Countryman June 22, 1893, as shown by the registry 
— return receipt. In this letter he was. insetucied as follows: 

You are expected to serve the notice according to the rules laid: rene in the Bitles 
of Practice. We shall expect proof of service of notice with the return of papers. 

The disregard of these instructions was at his own risk. He offers 
no defence, or excuse for it except that such duty was not incumbent 
upon him, but upon the local officers. Ihe pre-emption claim of Her- 
bert was not subject to contest until he offered to make his final proof, 
and there was no error in not finding from the evidence filed by Coun- © 
tryman with his protest that Herbert was not residin g on the land at. 
the date of the filing of his declaratory statement. His duty was to 
have presented his testimony at the hearing, so that Herbert might: 
have had the opportunity of cross-examining the witnesses, and ‘of 
introducing testimony in his own behalf. The final proof of Herbert 
shows that he was a settler on the land at the date of the filing of his 
declaratory statement and long prior thereto. , 7 | 

Your decision dismissing the contest of uy and holding his 
entry for cancellation is attirmed, 


—— 


RAILROAD GRANT—FORFEITURE ACT -SETTLEMENT RIGHT. | 
CURTIS v. GREELY. 


A settlement on railroad lands restored to the public domain by the forfeiture act of 
March 2, 1889, after the passage of said act, and prior to the time when such 
lands were opened to entry, is protected as against the intervening entry of 
another, if the right of such settler is asserted within the statutory period. 


Secretary Bliss to the Commissioner of the General Land Office, March 
— (W.YV.D.) A, 1898. 2 (C.J. G.) 


The land involved in this ¢ controversy, james the s. . of the NW. 
tof Sec. 29, T. 50 N., R. 38 W., Marquette land district, Michigan, was 
panied to the State of Michigan to aid in the construction of certain — 
railroads; but the grant was forfeited by the act of March 2, 1889 (25 
Stat., 1008), | 
This forfeiture act provides: 
That there is hereby forfeited to the United States, and the United States hereby 
resumes the ‘title thereto, all lands heretofore granted to the State of Michigan — 
which are opposite to and coterminous with the uncompleted portion of any 


' railroad, to aid in the construction of which said lands were granted or applied, and 
all such lands are hereby declared to be a part of the public domain. | 


October 18, 1894, 19 L. D., 307, the Department gave directions to 
your office | | : 
that the lands in the common limits of fhe two penis iefsaea to: and not nieaead : 


in the selection of the Onatonagon and Brule River Railroad Conipany on account 
.. of its moiety, be restored to entry after due notice by advertisement, . 
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October 22, 1894, your office directed the local office to | 
_ cause to be published... .a notice that said lands... . are restored to the Me 
lic domain, and will be sab) ect to entry ou a day to be fixed by the notice. 

adi anuary 10, 1895, in pursuance of the above directions, this land was 
thrown open to entry, and on that date John Greely filed application | 
to make homestead entry therefor, which was allowed vanuary, 14 Peace) 
and placed of record. 

January 11, 1895, the local office sbosiged: by mail an application of 
- Del Ray Curtis to make homestead entry for said land, which was 
rejected for conflict with the prior application of Greely. 
Subsequently, the exact date not appearing, Curtis filed an affidavit 

of contest, alleging that he was residing on this land when Greely 
made his entry. This affidavit was executed February 6, 1895, and cita- 
tion issued thereon February 8, 1895, summoning the parties to appear 
for hearing April 12,1895. Upon the testimony submitted at this hear- 
ing, at which both parties were present, the local office rendered deci- 
sion recommendiug that Greely’s entry be canceled and that Curtis be 
allowed to enter. Greely thereupon appealed to your office, where, 
under date of July 30, 1896, the decision of the local office was affirmed. 
Greely has prosocnted a farther appeal to this Department. | 

It is contended in said appeal that defendant’s entry is entitled ie 
precedence over plaintiff’s settlement; that the land in question was 
in a state of reservation and was scott from legal settlement until 
_ January 10, 1895; and that plaintiff’s entrance upon this land was a: 
trespass and could not give him an advantage over defendant, who made 
his entry in accordance with instructions from the Department. In ~ 
- support of these contentions the cases of Smith v. Malone, 18 L. D. , 482, 
and Crowley 2. Ritchie et al,, 22 L. D., 276, are cited. 

The facts in this case are fully set for th j in your office decision, show- 
ing that Curtis settled on the land in question November 4, 1894; and 
that he promptly followed up his settlement by. panos | a house into 

which he soon moved his family. 
It will be observed that there is nothing either in fhe act of March’ 
2, 1889, supra, or in the departmental order opening the land in ques- 
tion to entry, expressly prohibiting settlement thereon. On the con- 
trary, it was held in the case of Dillon et al. ». Hefferman, 19 L. 1. 
170, that (syllabus): 


The railroad lands declared forfeited by the act of March 2, 1889, and restored — 
thereby to the public come : became cel to entr y veuanee | upon the passage | 


' of said act. 


As was stated in that case, the local office was not directed to adver- 
tise that the lands embraced within the forfeiture “would be,” but 
“are,” restored to the public domain, and “will be” subject: to entry. 
In view of this fact the evident and only purpose of the departmental. 
order was to fix a time when claims to these lands could be made of - 
record and rights of claimants determined, | 7 | 

12209—voL 26——19 | 


290 "DECISIONS RELATING TO THE PUBLIC LANDS. 


In both the cases cited. by appellant, the tends were not aippbeeal to 
be a part of the lands forfeited under the: act of September 29, 1890, 
but rather a part of the surplus Omaha lands; further, i in those cases — 


the specific instructions of the Department were to the effect that no rights to any of 


; - those lands, either by settlement or otherwise, could be acquired or would be recog- 
nized as existing prior to the day on which they were thrown open to entry. 


- Notwithstanding the existence of this express prohibition, the 
Department, on October 3, 1896, 23 Ti Dy 346, after ascertaining that 
the lands were a part of ose forfeited by the act of 1890, revoked the 
decision in the case of Crowley v. Ritchie et al., one of the cases cited, 
and awarded the land to the occupant, prior to the date of the opening, 
as against the entry of record made thereafter, on the ground that 

oe | = 

~ Lands vestored to the public domain by the forfeiture act of September 29, 1890, 
are subject to settlement fr om the date of the passage of said act. 

‘In the case of Mills v. Daly, 17 L. D., 345, which also has reference 
to lands forfeited under the act. of i 29, 1890, it was held 

(syllabus): 

A settlement on such lands, after the passage of said act, and prior to the time ~ 
when the lands were open to entry, is protected as against the intervening entry of 
another, if asserted within three months from the time when said land is subject to. 
entry, ee . , = | 

- This ruling may very properly be applied to the case Sunder soneiders : 
ation, and as Curtis filed his application immediately after the land in. 
question was opened to entry, he will be allowed. to Bey his said: 
application. | 

oun office decision i is hereby affirmed. 


REPAYMENT—RIGHT OF WAY PURCHASE. 
CHICAGO, MILWAUKEE AND ST, Pauu Ry. Co. 


Money paid to the Secretary of the Interior by a railroad company +0 secure ari ight 
of way across an Indian reservation, under an agreement which thereafter 
appeared could not be carried into execution without the ratification of Con- | 
- gress, should be returned when Congress subsequently provides for the recogni- 
tion of a preferred right of purchase on behalf of the company on the performance 
of certain specified conditions, and such right is thereafter forfeited on account 

‘ of the failure of said company to perform. said conditions. 


Assistant Attornes y- General Van Devanter to the Secretar y of the ee : 
7 March o, 1098. 5 * | (EB. F, B.) 


The Chicago, Milwaukee and St. Paul Ratwas Company has filed an. 
application for the return of a sum of money which was deposited by said. 
company, with the Secretary of the Interior, amounting to $15,335.76, 
to be applied in payment for certain lands in the Sioux Indian reserva-. 
tion under ag greements made by said company with the Sioux Indians 
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_whether said spplleation should. be or ated: " 
This is a renewal of a former application for the return of said sum 


which was rejected by the Department’ October 21, 1895 (21 L. D., 324), 


the company now insisting that the law and facts contr olling this 
application were misconstrued in the decision of October 21, 1895, and. 
as this is a matter solely between the government and the company, it 
asks that the application may be reconsidered. | 

The history of the initiation of this transaction will be found in tha 
records of the Indian Division, part of which is embraced in Senate 
executive document No. 20- 48th Congress, 1st session, from which it 
appears, that in 1880, the Sioux Indians in Dakota entered into four 
several agreements with the Chicago, Milwaukee and St. Paul Railway 


Company, granting to said company the right of way across their ~~ 


lands, and the right to hold and occupy certain lands for railway 
purposes, which were approved by the Secretary of the Interior, 
January 3, 1881, with certain modifications, and on.January 18, 1831; — 
the company filed in the Department a bond for the faithful perform- 


- anee of the agreements which was BEBRONCE by the | Pecnelaly of the 


” Interior January 20, 1881. | 

These agreements were evidently entered date between the railroad — 
company and the Sioux Indians and were approved by the Secretery 
_ of the Interior under the belief that the right-and privilege therein 

bargained tor could be acquired under the stipulations contained in the 

second article of the treaty or agreement made with the Sioux Indians 
September 26, 1876, by Commissioners on the part of the United States, 
and ratified by the act of Congress approved February 28, 1877 (19 
Stat., 255) by which the Indians consented to the eohstraction of roads 
from accessible points on the Missouri river through their reservation - 
to the country lying immediately west, not to exceed three in number: 
If these agreements had been antnoiired by that stipulation, the ratifi- — 
cation of them by Congress would not have been necessary, in order to 
authorize the railway company to enter upon said reservation and to 
construct and operate its road, but the right would have become vested — 
and complete upon the poement of the amount stipulated in the agree- 
ments. That this view was entertained by the company and the Secre- 
tary of the Interior, at the time the money was paid is shown. by the 
following correspondence between General John Lawler, the Boom of | 
the COmneny) and the Secretary of the Interior. 
WASHINGTON, D.C.,, Oct. Sd, A, D. 1881, 
Hon. 8. J. Kirk woop, 
Secy. of Interior. 

I have the honor to direct your attention to certain agreements, approved by the 

Secretary of the Interior, on the third day of Jany., A. D. 1881, granting. to the 
Chicago, Milwaukee, and Saint Paul Railway Company, in consideration of certain 

payments to be made, sundry specified rights upon the Great Sioux Indian Reserva- 
tion in the Territor y of Dakota. These rights may be summarized as follows: the 
_ right to hold and occupy lands, for railway pur Poses, on the Missouri river, and cat 
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intervals alone thé line of the seaposea: railway ; the right of way for the proposed 
railway, of said company; and the right to open and control a wagon road, upon, | 
or, 48 near, as it shall be convenient and practicable, to said railway line, as sanveeed 
and located, and to use said right of way and wagon road, in the interest of the 
Chicago, Milwaukee and Saint Paul Railway Company; for the transportation of 
persons aril property, to and from said railway, over and across the Great Sioux 


. reservation. I beg leave to state, on behalf of the railway company aforesaid, that 


it now desires to enter upon said Indian reservation for the purpose of using and 
enjoying the rights granted on said agreement, and itis now ready to pay for such 
Tights the sum of money required to be paid by said ‘agreement before the com- 
mencement of the work of construction,’ to wit, ‘one ‘half of the full amount to be 
paid for the use and benefit of said Indians,’ being the sum, as it seems, from the © 
agreement, of eleven thousand five hundred and eleven dollars, the amountresulting 
from a calculation based on a distance of one hundred and eighty and two tenths 
| miles, that said right of way and wagon road extends over and across said Indian 

reser rvation as shown and located ° upon map of line filed with the Secy. of the Interior 

and upon the cost of six hundred and forty acres of land on the Missouri at the rate 
of five dollars per acre. ‘Wherefore, I respectfully request the Secretary of the Interior 
to receive said payment, or such other, as in his judgment, the agreement requires, 
or, direct how the same shall be made, and thereupon to grant permission to the 
Chicago, Milwaukee and Saint Paul Railway Company, its agents and servants, 
coutractors and laborers, its connecting transportation lines, and all whomsoever it 
may designate as being or operating in the interest of said company to enter upon 
the said reservation for the purpose of exercising and enjoying the Tights set forth. 


I have the honor to remaiu, Your Obt. Servt., 
J; LAWLER, 


for the Chicago, Milwaukee and Saint Paul Railway Compan Ye 
' Files. I. D. , 25771881. 


To this the Secretary of the Interior replied as follows: 


OCTOBER 7, 1881. 
Genl. JOHN LAWLER, | 


Gent. Agent of the Chicago, Mil. & St. Paul Ry. Co., 
Washington, D. C. 

Sir:-In reply. to your letter of the 3rd inst., asking that the first payment from 
your company under its several agreements with the Sioux Indians for the right of 
way and occupation of lands for railway purposes across the Great Sioux reservation 
in Dakota (which agreements four in number were approved by the Department 
under date of 3rd January 1881) you are respectfully informed that, calculating the 
. section of land on the west bank of the Missouri River 640 acres at $5 per 
8 GOED ana cecte scan tiewe Meus supe etek fader ive besmunie $3200. 00 


pg stations at 90 acres ea. 200 acres at $4 per ACTC.. eee ee St esas cas teeta 800.00 | 
0; 5 el length) of mail ay. tract at $110. oO per Mile... 1,-2.2 ..-- + eens 9911. 00 
$13911, 00 


| ‘ie amount ‘ean due as first payment by your company upon the basis presented 
is $13,911.00 taking your verbal statement of the averaged quantity of lands required 
for way stations calculating ten. stations at twenty acres to the stavion for the first 
half of the road. , 

Upon the subject of the section of land on the west bank of the Missouri River it 
is understood between your company and this Department that said section shall be 
located immediately opposite to the section line between sections 29 and 30, town- 
ship 104 N., R. 74 W., on the east side of the said Missouri River and that your 
company will within sixty days from this date file a map of the location of the 
said section, so taken to be occupied under the modified agreement with the Sioux, 
giving the description and boundaries of said section to be in conformity to the public 
— SuTVeys. | ws 


t 
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‘With this understanding, upon the payment of the sum of 1$3, O11. 00 before noted 
the Chicago, Milwaukee aia St. Paul Railway Company will be allowed to enter 
upon the Great Sioux reservation and construct and operate its wagon road and rail-- 
way under the provisions of. the agreements noted. 

The use of the temporary wagon road and railway, granted is per mitted to your 
company in accordance with the provisions of the agreement referred to, and is - 
intended to cover all legitimate privileges for traffic and travel consistent with such 
agreements and the provisions and limitations of the intercourse laws, © 

Rules and regulations for the guidance of the said company will be oes prepared 
and transmitted to you. 


It.is further understood that any default i in the stipulations eoverning the authority — 


‘granted will be considered sufficient cause by the Department for. the revocation of 
this authority. . 
Very respectfully, - 4 | 

—$. OS:z Prom! pe 

1954-1. O., 1881. Ind. Mis. No. 23—1881—page 422, 

Subsequently the company made an additional deposit of $1,424.7 6— 
part payment for the right of way through the Crow Creek reservation | 
and for the 188 acres east of the Missouri river, making in all the sum 
of $15,335.76. Sen. Ex. Doe. , 20. : 

The circumstances under which the money was deposited by the com- — 
pany and received by the government is shown by this corr espondence. 
It was nota deposit as earnest money, hor a payment conditioned, upon 
ratification by Congress, but it was made in fulfillment of its obligation — 


under the terms of the agreements upon the express promise of the. — 


Secretary of the Interior that upon the payment of such sum, the com- 
pany would be permitted to enter upon said reservation and construct | | 
and operate its wagon road and railway yneee the provision of said 

agreements, 
Prior to the approval of the agreements entered into bebwaen the. 
railway company and the Indians, three wagon roads or routes, as. 
authorized by the second article of the agréement or treaty of Septem- 


ber 26, 1876, had been designated by the War Department to be con- 


structed and maintained through said reservation. In reporting upon — 
a letter addressed to the Secretary of War, relative to these wagon 
roads, which had been referred to this Department, the Commissioner 
of Indian Affairs on March 1, 1882, called attention to the agreements 
with the railway company, which bad been approved by the Depart- 
ment, and in submitting the inquiry as to whether the Indians in making 
said agreements understood that they were only carrying out the obliga- 
tion imposed by the ‘second article of the agreement or treaty of 1876, 
stated that it was certain the railway company based its application for 
right of way upon that BroMaeins although it was not referred to in 
their agreements. 
In transmitting this report, the Secretary of the Interior said: 

_ Upon full consideration of the subj ect Iam of opinion that the three routes indi- — 
cated for wagon roads westward from the Missouri River from Bismarck, at or near 


Fort Pierre, aud from the Yankton crossing of the Missouri are matters arising under 
the second article of the ‘agreement rererred to and that the Shipulations set forth 
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in the treaty are a sonsiaeration for such concession. . Further, that any éubyeqaent 
agreements for roads across said reserve wherein a valuable consideration is obtained, 
is in addition to any former existing rights. 
Ind. Mis., No. 29, 1882. P. 151, ; 
~ From this time it was understood that the agreements could not be 
carried into execution without ratification by Congress, and a bill for 
that purpose was prepared and submitted, but 1t failed to become a law. 
As soon as it was ascertained that the government could not fulfill 
its promise to the railway company, upon the faith of which the pay- 
ment was made, the money, was then held by the government for the 
use and benefit of the railway company and could have. been with- 
drawn, without violating any agreement with the Indians or obligation 
to the government. Such was the condition of this deposit when the 
act-of March 2, 1889 (25 Stat., 888), was passed, which provided for the 
ereation of smaller and separate reservations out of a portion of this 
reservation and for the restoration of the remainder to the public 
domain. The act took effect February 10, 1890, having been accepted 
and consented to by the Indians and said acceptance and.consent hav- 
Ing been nade known by proclamation of the President, as therein — 
provided. 
 ,. The 16th section of the act, declared that the acceptance of the: pro- 
visions of. the act by the Indians should. not affect any agreement 
theretofore made with the Chicago, Milwaukee and St. Paul Railway 
Company, for right of way through, said reservation, or for any lands 
acquired by any such agreement to be used in | connection therewith, 
except as therein provided: —— 
But the Chicago Milwaukee and Saint Paul Railway Connang wa the Dakota 
Central. Railroad Company, shall, respectively, have the right to take and use, prior 
to.any white person, and to any corporation, the right of way provided for in-said 
agreements, with uot to exceed twenty acres of land in addition to the right of way, - 


. for stations for every ten miles of road; and said companies shall also, respectively 
have the right to take and use for right of way, side-track, depot and station privi- 


-. leges, machine shop, freight- house, round house, and yard facilities, prior to any 


white person, and to any corporation or association, so much of the two separate 
sections of land embraced in said agreements; also, the fortner company so much of 
the one hundred and eighty-eight acres, and the latter company so much of the 
seventy-five acres, on the east side of the Missouri River, likewise embraced in said 
agreements, as the Secretary of the Interior shall decide to have been agreed upon 
and paid for by said railroad, and to be reasonably necessary upon each side of said 
river for approaches. to the bridge of each of said companies to be constructed 
across the river, for right of way, side-track, depot and station priv ileges, macbine- 
shop, freight house, round-house, and yard facilities, and no more: 
with the following proviso (1) That payment shall be made by the com- 
_ pany according to the agreements for each mile of road and each acre of 
land which the company may take and use for railway purposes. (2) 
That the land, shall only be used for railway purposes. (8) That pay- 
ment shall be made. and the conditions performed within six months. 
after the ‘act takes effect, and (4) That the company shall within nine 
months after the act takes effect definitely locate its line of road includ- 
- ing station grounds and terminals and within such time file with the | 
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Secretary of the Interior, a map of such definite ideation specifying 
clearly the line of road, the several station grounds, and the amount of 
land required for railroad purposes, and the Secretary of the Interior 
Shall within three months after the filing of such map, designate the 
particular portion of said sections and of said tracts of land which said | 
railway companies may take and hold under the provision of said act, 
- and the company shall within three years after the act takes effect con- 
struct, complete, and put in operation its line of road, and upon failure 

to locate, construct, and operate the same within the time required by 
the act, the lands granted for right of way, station grounds and other — 
railway purposes shall be forfeited and shall without further entry or _ 
further action on. the part of the United States revert to the United 
States and be subject to entry under the other provisions of the act. 
' After providing for the creation of certain separate reservations the 


act (section 21), restored all other portions of the reservation, except 


three islands therein named, to the public domain to be disposed of by 
the United States to actual settlers only under the provisions of the 
homestead law—but provided that the land so entered should be paid 
for at the rate of one dollar and twenty-five cents per acre for all lands 
disposed of within the first three years after the act takes effect, at 
seventy-five cents per acre for all lands disposed of within: the next 
two years thereafter, and at fifty cents per acre for the residue of the 
lands then undisposed of, also that such of said lands remaining undis- 
_ posed of at the end of ten years from the taking effect of the act shall 
be taken by the United States at fifty cents per acre, which amount 
shall be credited to said Indians as part of their permanent fund, and | 
shall thereafter be a part of the public domain to be disposed of under 
the homestead laws and the provisions of said act. 
- The 22d section of. the act provided, 
that all money accruing from the disposal of lands in conformity with this.act shall _ 
be paid into the Treasury of the United States to be applied solely as follows: 
_ First, to the reimbursement of the United States for all necessary actual expendi- 
tures contemplated and provided for under the provisions of this act, and the cre- 
ation of the permanent fund hereinbefore provided; and after such reimbursement 
to the increase of said permanent fund for the purposes hereinbefore provided. - 
Within the time required by the act, the company filed with the Sec- | 
retary of the Interior a map of definite location which was approved | 
‘subject to the conditions contained in the 16th section of the act, and | 
the $15,335.76 still being on deposit with the Secretary of the Interior, 
its right to take and use prior to any white person the land, specified 
in the agreement and designated by the maps, for the purposes contem- - 
plated by the act, became complete, subject only to forfeiture upon 
failure to constiiek, complete, and put in operation, the road, within 
three years from Febru uary 10, 1890. See King v. Chicago, Milwankee 
and Saint Paul Ry. Company 14 L. D. 167. | 
The company having failed to complete the road within: the reer pre- | 
seribed by the act, caused a forfeiture of the lands reserved to it under 
the 16th section of the act of March 2, 1889, ane: “they were ne 
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by proclamation of the President to be restored to the public domain, 
_ subject to the provisions of said act. See Chicago, 1 Milwaukee and | 
: Saint Paul Railway Company 19 L. D., 429. : | 
Its right to take and use the said inne for railway purposes prior to 
any white person being thus forfeited, all lands covered by the agree- 

ments, thereupon became subject to ee under the provisions of the 
21st’ section of. said act, and the money accruing from the disposal 
of said lands after reimbursing: the United States for the actual neces. | 
sary expenses in carrying out the provisions of the act, has been placed 
or is subject to be placed, to the credit of said Indians as a part of their 
Darmenent fund. | 

- By the decision of Oatobar 21, 1895, it was held that while the pay- 
| ment was originally in the nature of a deposit, when Congress ratified 
the agreement, and the company accepted the conditions imposed by 
the act, it became an executed contract, and the deposit was converted 
into a payment. In other words it was considered as: a purchase 
under the agreement which was completed upon the filing of the maps 
designating the land, and the payment of the money, subject to for- 
feiture of the land so purchased upon failure to build the road within 
the time prescribed by the act, and as the failure to build the road. 
within the time prescribed was solely the default. of the company, it 
cannot recover the money as the government was not in default. | 

The plain purpose of the act was to confer upon the company the 
right to purchase so much of the land covered by the agreements as 
they might designate by maps of definite location subject to the 
approval of the Secretary of the Interior upon performing certain con- 
ditions, but it would not have been compelled to purchase any part of 
land that was not used and occupied by it, even if the conditions had 
been performed. It was an option or privilege that it might have exer- 
_ cised or not at its pleasure. The express language of the act is that 
the company shall | , 
have the right to take and use, prior to auy white person, and to any corporation, 
the right of way provided for in said agreements, with not to exceed twenty acres 
of land im addition to the right of way, for stations for every ten miles of road; and 
said companies shall also, repectively, have the right to take and use for right of 
_ way, side track, depot and station privileges, machine shop, freight house, round 
house, and yard facilities, prior to any white person, and to any corporation or~ 
association, so much of the two seperate sections (of land embraced in said 
agreements. | 
_ The conditions upon which the right of purchase could be exercised, 

are that the company should within six months after the act fae 
_ effect make payment for each mile of road: and each acre of eround 
taken under the agreement; that within nine months it shall locate its 

line of road and designate the land it intended to purchase; and within. 


three years it shall construct, complete, and put it in operation. Upon 
- the performance of these conditions, the company would have been 


entitled to purchase the land designated and not until then. If it . 
failed to perform any of the conditions within the time prescribed, the 
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privilege to purchase was forfeited and the land which had been held 
in reservation was restored to the muon domain. . ae is the plain and 
obvious meaning of the act. | 
It will be observed that.the company was xeunieed to make payment 
within siz months after the act took effect, and yet it was allowed nine 
months after the act took effect to designate the tr acts if might have 
the privilege of purchasing. If a deposit had been made sufficient to 
cover the whole amount that would have been required in the event 
that the company elected to purchase all the land covered by the. 
agreements, can it be pretended that it could not have withdrawn the 
surplus, if within the nine months it should have designated a less 
area. So it might within the three years have refused to purchase any 
-Jand except what it actually used in the construction and operation of 
- the road embracing the right of way as stipulated in the agreements. 
The building of the road would have been a performance of the con- 
ditions, and while the company would have been compelled to pay for 
every mile of right of way taken and used for that purpose which 
could have been appropriated from the sum deposited, to the extent of 


the obligation thus ineurred, it was under no obligation to purchase _ 


the ground for station purpose, (unless used) or the one hundred and’ 
- eighty-eight acres on the east bank of the river, or the six hundred and ~ 

forty acres on the west bank of the river, but it would have had an. . 
absolute right to withdr aw all the cae after paying for the Peay 
of way. 
_ No appropriation of ma gnede nas ever been made upon this nna | 
- or agreement, and the money depos ited by the company to be appro- 


priated in payment for the land whenever it had performed the condi- — 


tions upon which it could alone have obtained title was not subject to 
be so appropriated until the company had performed the conditions, 
and. applied to purchase so much of the land embraced in their maps of 
definite location as it might have desired to purchase. As before | 
stated, it was not bound to purchase any of the land, but if-it had. 
constructed, completed and put in operation its road within the time 
prescribed by the act, it would bave been entitled to purchase so much 
of the land designated by its maps of definite location as it desired. 

As it failed to construct, complete and put in operation, its line of road - 

within the three years, its right to purchase the same, prior to any — 
' white person was forfeited, and the lands were by the very terms of — 
the act restored to the public domain to be disposed of under the pro- 
visions of said act for the benefit. of the Indians and the proceeds of 
sale to be credited to the permanent fund. : 

‘The language of the act that - | | 

‘the lands granted for right of way, station grounds or other railway purposes . 

shall revert to the United States and be ee to entry under the other Deon clone : 
of this act, | 
upon failure to perform the conditions, oes not indicate that definite 

location of the line of road, and the designation of the lands it intended 
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to purchase was the completion of aright or that the contract was 

thereby executed, because the complete construction and operation 

of the road through the reservation was a condition pio to the 
company’s right of purchase. : 
The two preliminary conditions were ‘that the. company should make ~ 

_ payment as a guarantee of the fulfillment of its obligation to pay for 
every mile of right of way. and every acre of ground taken under the | 
terms of the agreement, and that it should designate the lands it 
intended to purchase. The performance of these two conditions within 
the time required by the act reserved the land from the operation of. 
the other provisions of the act, or from any other disposition for the 
period of time in which the company might Reon all the cQneone! 
essential to its right of purchase. 

._ . LThave therefore to advise that the government has | no right to retain 
this money, and that it should be returned to the company, if it is still 
under the control of the Secretary of the Interior and subject to be 

withdrawn from the Treasury and disbursed by his direction without 
. the action of Congress. , 3 , 
_ Approved: March 3, 1898, 
| C. N. BLiss, | 
Secretary. 


DESERT LAND ENTRY—ACT OF AUGUST 4, 1894. 


HAGAN. Ms PAULHAMUS. 


The wat of August 4, 1894, relievin g@ desert entryman from anita expenditure dur- 


ing the year of 1894, is applicable. to entries made in said year, and prior to the 
passage of said act } and the year so given should be computed from the date of » 
the omen y . 


Secretar, y Bliss to the Commissioner of the General pal CNS March 
ey 7 81898 (P.S.0.) 


“The record shows that William H. Paulhamus made desert land entry 
for the S$ of Sec. 22, T.10 N., R. 22 E., North Yakima, Washington, 
land district, March 30, 1894, vy 
— On November 20, 1895, John -C. Eagan filed an affidavit of contest 
against the same, ¢ alleging, among other things, that the entryman had 
failed to expend one dollar per acre toward the reclamation of the tr act, 
: prior to the date thereof. | 

A hearing was ordered. and had ee the local oifipans: ‘The entry- | 
man admitted that no yearly:-proof had been made or filed since the 
entry was made. The contestant offered testimony showing that 
nothing had been done by the entryman toward reclamation; where- 
upon the entryman moved to dismiss the coutest for the reason, among 
others, that the same was prematurely brought, as he had until January 
1, 1896, in which to make proof of annual expenditure. 
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This motion was sustained by the local officers, in the following 
language: | | ) | 

Following the instructions in ieeuier of October 11, 1894, “ GQ” of Acting Commis- 
sioner of the General Land Office, and approved by the Honorable Secretary of the 
Interior, the motion is sustained and the contest dismissed. The above motion con- 
soins our finding of facts in the case. 


The contestant appealed, and your aftice: is letter of June 12, 1896, 
reversed the action of the local officers and-held the entry for eaieella. 
tion, whereupon the eee prosecutes this BPRES assigning error 
as follows: 

Ist: Error in holding that the contest herein was not premature. 

2nd: Error in not holding that the proof failed to sustain the allegations of the 
affidavit of contest, . 

- 8rd: Error in not holding that the affi davit of contest failed to state any sufficient 
| grounds for contest. 

4th: Error in holding the entry of the contestee for cancellation. upon the case a8 
made without giving contestee an opportunity to submit testimony.’ 

' 5th: Error in not dismissing the contest herein and holding the entry, intact. 


The entry in question was made under the amendatory act of March. 
8, 1891 (Sec. 2; 26 Stat., 1095), requiring an annual expenditure of one 
dollar per acre opraicd: the reclamation of the land. The entry was 
made March 30, 1894, and as the law then stood proof of the expendi- 
ture of one adler per acre should. have been made on or before the cor- . 
responding date in 1895. 

On August 4, 1894, Congress passed the following: wee 
-. That.in all cases where deGlarations of intention to enter desert lands have been 
filed, and the four years’ limit within which final proof may be made had not expired 
prior to January first, eighteen hundred and ninety-four, the time within which such 
- proof may be made in each such case is hereby extended to five years from the date 
_ of filing the declaration; and the requirement that the persons filing such declara- 
tions shall expend the full sum of one dollar per acre during each year toward the 
reclamation of the land is hereby suspended for the year eighteen hundred and. 
ninety-four, and such annual expenditure for that year, and the proof. thereof, is — 
hereby dispensed with: Provided, That within the period of five years from filing 
the declaration satisfactory proof be made to the register and receiver of the recla- 
mation and cultivation of such land to the extent and cost and in the manner pro- 
vided by existing law, except as-to said year eighteen hundred and ninety-four, and. 
upon the payment to the receiver of the additional sum of one dollar per acre, as 
provided in existing law, a patent shall issue as therein provided. 


Under the terms of this act the entryman claims that he was not 
required to do any work on the land for the year 1894, but that time 
began to run against him on January 1, 1895, and he had all that year - 
in which to comply with the law. Vou office held, however, that this 
act was intended for the relief of those “who were in default at the 
date of its passage, or who would be in default during the year 1894”; 
that this entry having been made in March 1894, it would not be in 
default till! March, 1895, and the ues was chevetore not entitled to 
relief under the aes. 

This cone ued of your office seems to be in direct st opposition to ihe 
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eal of your office of October 11, 1894 (19.L. D., 298), which was 
approved by the Secretary of the Interior, Ti relation to ie entries 
made in 1894, it was said: : | 
- Under the terms of. the act the annual. eepehaiteee for the year 1894, and proof | 
Histeot are dispensed with, consequently parties who made desert land entries dur- 
ing 1894, prior to the passage of said act are not required to make’: any expenditure 
during the present year, but the year within which they will be een to make 
such expenditures and proof will begin J anuary 1, 1895. | 
This circular was in full force at the date of your office azoisibns yet 
it is not referred to, although attention was directed to it, and the local 
_ officers in sustaining the motion to dismiss the contest, did so on the - 
authority of the same. | 
While there may be some doubt as to the corr aciibas of the construc- 
- tion of this statute, yet it is a well settled rule that the contemporaneous 
construction of a doubtful or ambiguous law by those who are called 
upon to act under the law is entitled to great respect. The construc- 


tion thus given is. of greater consideration when under it. parties have _ 


‘been induced to act in matters affecting proper ty rights. Desert land . 


entrymen under circumstances similar to the one at bar were justified , 
under this circular in refraining from doing anything relating to recla- 


mation for the year 1894, and doubtless many of them are in the same | . 


. condition ‘as the one now under consider ation. 


Since the promulgation of this circular the Department has had - 
occasion to pass upon the question as to whether the act intended to. 
simply include the calendar year, or whether by its terms it meant the 
entry year, and it was determined that Congress intended ‘to relieve 


the entrymen “for one-year, and the entry year, and not the calendar 


year, was meant.” (Hodgson v. Epley, 23 L. D., 293; Randall et al. v.. 
Morton, 25 Id., 150.) To this extent therefore ‘the cireular has been 
modified: that is, instead of the time beginning in every‘ case arbitra- 
rily to run from January 1, 1895, it will commence to run one year from © 
the entry year beginning in 1894, For instance, in the case at bar the ; 
entry having been made in March, 1894, time would | begin to run in 
March, 1895, and the entryman would ite one year from the latter 
date, or until March, 1896, to comply with the law. 
Your office judgment is <hbretor reversed. 


WIGHT v CENTRAL Pacers R. R. Co. 


Motion for review of ‘departmental decision of January 13, 1898, 26° 
L. D., 28, denied by Reoeleny BLS March 3, 1898, 


ere et ee aT oe ve RIGHT. 
WEISNER eo, CLEM, | 


An alien who for the last three years of his minority resides i in this country is ie | 
fied, in the matter of citizenship, as a homestead settler, without previous 
declaration of intention to become a citizen, se 
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The minor child of an alien, who, aun the minority of such child declares his 
intention to become a citizen, but does not complete his naturalization before 
the child attains his majority, or thereafter, occupies under the homestead law 
the status of one who. has filed his declaration of intention to become a citizen. 

A homestead entry must be canceled on due showing of a prior adverse settlement 
right. | 


_ Secretary Bliss to the Commissioner of the General Land Opffice, March 
(W. V. D.) aa (38,1898, (0. J. We) 


Hiram Clem made homestead. entry, } No. 3713, for the SE. 4 of See. 
23, T. 22 N., R. 3 W., at Enid, Oklahoma, on ‘November 4, 1893. 

On November: 6, 1393, Gor. ge Weisner filed affidavit of contest 
against the entry, allesthe prior settlement. 

A hearing was had, and on June 20, 1895, the local officers eeniciell 
a decision, in which they found, in. substance, that while plaintiff was 
the prior settler, he did not follow up his initial acts of settlement in 
good faith by tere senien and the establishment of residence as 
required by law. 

From this decision Weisner appealed, and, on May 19, 1896, your 
office reversed the local office, hol ding that Weisner was the first settle 
and followed up his initial acts of settlement in good faith, and that 
the entry of Clem was subject to the superior right of Weisner. | 
The case is before the ee on the appeal of Clem from your 
office decision. | 

The error alleged is, substantially, that your office erred.j in the con- 
clusions drawn from the facts. 

‘One question is raised, and insisted upon now, which does not appear 
to have been insisted upon either before the local officers or your office,’ 
and that is, that Weisner’s first acts of settlement were void, because 
his status was, at the time of such acts, that of an alien, who had made 
no declaration of intention to’ become a citizen: As this may be 
regarded, as a preliminary question, it will be considered and clisposed 
of before the facts are stated in reference ‘to acts of peunncne and 
improvement performed by the parties. 

It appears that the plaintiff is foreign born. He was ee to this 
country by his father at the age of twelve years, since which time both 
father and. son have been domiciled in this country, At the-date of . 
the hearing the son was thirty-seven years of age. | 

They came to the United States in 1870. On April 27, 1870, Totin 
Weisner, the father of plaintiff, made in the district court, which em- 
braced Pottawatomie county, State of Kansas, his declaration of inten- 
tion to become a citizen of the United States, in due form, which was 
filed. It appears that the father, though continuing his residence in 
the country, has not taken out second papers.. The plaintiff states 
that he has voted and exercised the rights of a citizen since his major- 
ity, on the supposition that his father’s naturalization had been com- 
pleted during his minority.. By advice of his counsel, when he learned 
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his father chad not taken ia, second papers, he declared his inten- 
tion to become a citizen of the United States, which was sworn to and 
filed before the clerk of the district court for O county, Oklahoma, on. 
October 27, 1893, te 
The contention of counsel for Clem is, that up to said 27th of Octo- 
ber, 1893, the status of George Weisner was that of an alien, and that 
he took no benefit from the declaration made by his father, filed in 
April, 1870. | | 
~The contention of Saantel for Weisner is, that his status with ‘fen 
ence to citizenship is not changed by his declaration of intention to 
become a citizen, made and filed in October, 1893, but his status is the 
same as that.of his father, whose declaration of intention was made 
and filed in 1870, and that the homestead law does not require that one © 
alien born, shall have. been fully naturalized in order to make an orig- 
inal homestead entry, the qualification for such entry being the same 


a8 for pre-emption filing—viz., a declaration of intention to become a 


citizen. It is conceded that such person must complete his naturaliza- 
tion before completing entry; but one ina position to entitle him to 
full naturalization before a proper court may make homestead entry. 
_ In the case of Meriam ». aes 17 L. D., 5795 it was held ( syllabus) 
that: | | | 
The residence of an alien in this perrae fae the last. three : years of his minority 
qualifies such person, in the matter of citizenship, as a pre-emptor, wi ithout ope evious .. 
filing of declaration of intention to become a citizen. ; 
The minor child of au alien, who has declared his intention to become a citizen but 
does not complete his naturalization before the child attains his majority, occupies 
under the pre-emption law the status of a person who has filed his declaration of 
intention to become a citizen. 


~ George Weisner comes within ne same rule, and it ows that his 
acts of settlement, whatever they were, are entitled to just the same 
consideration as if they had followed, instead of preceded, his per sonal 
declaration of intention to become a citizen. Having settled that _ 
plaintiff and defendant ‘are upon terms of equality as to the right to 
make settlement and entry of the public lands under the homestead 
laws, it remains to consider what acts were performed ai each, and in 
what order. 

The land in question is in the Giienaitee’ Outlet, and was opened to 7 
settlement, at noon, on September 16, 1893. George Weisner started 
into the race on that day from the as line of the strip, at a point | 
six miles west of Orlando, and ran to this land, stopping on it about | 
one o’clock; jumped off his horse, and stuck a flag and stake, his name 
being printed on the flag; hunted corners that day and slept there that — 
night; next day (Sunday) carried some. dry poles to stake, and started 
to Mulhall for his wagon; got the wagon, with some tools and provi- 


| — sions, and got back to the land on the following Tuesday; ; got four logs 


and drew them out on the claim about ten rods from the creek ; notched 
them and laid them i In a. square ; dug a hole a foot. deep, and about a 
foot and a half wide, and set two posts—one Bree one about seven 
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feet long, and a smaller one about four feet long; on Wednesday: he 


helped Mr. Boyle on the adjoining claim; got the number of his claim, 
and started to Perry, Wednesday evening, to file; when he reached 
there, found the land was in the Enid district; he then went to Orlando 
to meet John Boyle who gave him a letter from his wife calling him home; 
he arranged with Boyle to take his team and go to Enid and see about 
filing, and then go to the claim and do some breaking; went home and 
returned between the 15th and 20th of October; found that his logs 
had been removed and he laid some two by four lumber on the ground 
and plowed around it; went to Enid, and remained until he found his 
Claim had been filed on, when he immediately filed his contest and 
returned to the claim; remained there four or five days, eating and 
sleeping on it; procured more lumber and built a dugout; went back to 
Kansas to make preparation to move; husked his corn, hauled it to 
market and sold what effects he could not move and prepared to move 
early in February, 1894, but on account of a snow storm did not start 
— until the 25th of Februar y. Had a car loaded with stock, implements, 

household effects and corn, which reached Perry the 28th of February ; 
carried two loads to the claim on that, day, and two each day for two 


succeeding days. Plowed a half acre for a garden, and commenced a — 


frame house, which was completed the latter part of March. When he 
left Kansas, in February, his wife went to stop with her parents, until 
_ he reached the claim and prepared for her. The latter part of March 
he received notice that: his wife and child were sick, and went to look 
after them. Found his wife and little. boy eonaned to the bed. . 


Remained with them two weeks, and as soon as they were ableto 


travel carried them to the claim, reaching it April 24, 1894, where they 
have since remained. Has a house, cellar, well, chicken house, unfin- 
ished stable, pair of mules, two cows, ue shoats, wagon and harness, 
and two plows. — | 
Clem was not in the race for land, pies went upon this land, id com. 
pany with A. J. Ferguson, the first time on October 3, 1893. On that 
day he stuck three stakes, on which he nailed boards, with the words. 
written thereon: “Taken by H. Clem, October 3, 1893.” He claims to 
have found no evidence of settlement upon it at that time. He remained 
that night upon it, and returned to Enid next day. Came back the 
Sth, with two of his boys and Ferguson, and remained there in a tent 
antl the 11th or 13th of October.. While there he commenced a cellar, 
sixteen by eighteen. feet, and dug it to the depth of about two feet, 
Went to Pond Creek for provisions, and returned to the claim October 
27th, and up to that time found no improvements, except his own, on 
the land. Was on the land again November 2, 1893, and remained 
until next day, when he saw a small plat of ground with two furrows 
plowed around it. Mr. Ferguson told him the man who did the plow- 
ing claimed the land. Sawa small hole dug. He returned to Enid, 
and filed on the 4th of November. . Did not come back till March. 26, 
1894, when he found a dugout had been built, and some breaking was. 
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| being done by a man -by the name of Leathers. He (Clem) then com- 
-menced a dugout, which he completed and moved into himself April 14, 


and moved his family. in April18, 1894, where he has since resided. He 


explains his absence from N ovember 2, 1893, to March 26, 1894, by the 
sickness and death of his daughter sane this interval, and his want 
of means. He established residence April 18, 1894, a a few days before 
expiration of six months from his entry. 

Weisner broke up his former home, and moved his effects ines his 
dugout about March 4, 1894, and his residence was established at that — 
date, although his wife and child did not get there until April 24, 
1894, on account of their detention by sickness on the way. It appears, 
ther efore, from the record that he was the first to initiate a claim to the 
land by acts of settlement and the first to establish residence upon if, 
and that Clem had notice of a claim by some one else before he Eade 
his entry and before he made any improvements of value. | 
- Looking to the gronp of facts, which show Weisner’s acts and con: - 


duct in reference to the land from the time he started into the-race to 


the time he established residence, nothing is found which manifests an 
intention to abandon the claim, or justifies the conclusion that he was — 
acting in bad faith. His longest absence at any time was no longer © 
than that of Clem, and each accounts for such absence by showing 
providential cause. 
‘Tt may be said of the charge of laches in ‘this ease, that the facts 
place the parties upon terms of equality, and neither can obtain advan- 
| tage over the other on this ground. 


Your office decision holding Clem’s ee subject to Weisner’s supe- 


rior nee to enter, Or proper apphesion, Is affirmed. 


— 


"MADSEN , CunrRar PACIFIO R. R. Go. 


| Motion for review of disoartmental iecion: of January 7, 1898, oe 


7 a D. ) 18, denied by naa | Bliss, March 3, 1898. 


ee 


PRACTICE—ORDER FOR HEARING—MOTION FOR REVIEW. 
HACKNEY ET AL. 2, THOMAS. 


There is no aunts in the Rules of Practice: for the review of an conden of tiie Sec- 
retary directing a hearing; if arevocation of such. order is sought, an application 
therefor must be addressed to the supervisory author ity of the Secretary. 


Secretary Bliss to the Commissioner of the General Landa Office, March 
(WA.V.D) 9 9s 4, 1898. (0. SW) 

~ On September 25, 1893, W. M. Thomas made homestead entry for the 
SE. 4 of Sec. 32, T. 27 N,, R.2 E., at Perry, Oklahoma. Council G. 
Crawford made eoalication to enter the same land, by mail, which was 
received at the local otfice September 23, 1893, but was ‘lot acted upon 
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until after the entry of Thomas was allowed of record, when it was ae 


rejected. for conflict. therewith. 

On October 21, 1893, William’ -M. Hackney filed ulfidavit of contest 
against the entry, alleging ‘prior settlement. 

October 24, 1893, Council G. Crawford filed affidavit of contest 
against satd entry, alleging both prior: application to enter and settle- 
ment prior to that of any other person, 

A hearing was ordered, at which Thomas failed to appear aud - was 
adjudged in default, and hearing proceeded between Hackney and Craw- 
ford. The register and receiver, without a finding as to which party 
settled first, recommended a division of the land between the parties. 
Both parties appealed, and, on April 4, 1896, your office considered the 
case and expressed the opinion that it could not be determined who was 
the prior settler as between Hackney and Crawford, and awarded a 
division of the land between them. Both parties again appealed, and, 
on January 6, 1898, the Department, without final action on pune: meen - 
remanded the case for further hearing. 

Counsel for William N. Hackney has filed a motion’ for review of said 
departmental order, which is an interlocutory order, aud makes no final 
disposition of the case. 4 | 

It was decided in the case of Lee v. Kuhlman (24 LL. Dy 400), ‘that 
there is no authority in the Rules of Practice for the review of an order _ 
of the Secretary of the Interior directing a hearing. I?f a revocation of 


-. such order is sought, it must be Ue to the supervisory aon 


of the Secretary. 
Even if the present motion be treated as an auiatien to the super- . 
visory authority of the Secretary, no BaUIRIACLOLY reason is shown for ; 


_ the revocation of the order. 


The ene is denied. 


ALASKAN LANDS—CHARACTER OF. OCCUPAN CY-PAYMENT. 
oS OHN G. BRADY. 


An entry of land in Alaska for purposes of trade and manufacture must be limited 
to the land. possessed and occupied for such purposes alone, when taken in the 
form prescribed by the statute, and not, include lands used for agricultural pur- 
poses incidental to the business-of the purchaser. 

Sections 2339 and 2340 of the Revised Statutes are part of the general land laws, 
and are not operative in Alaska, except 1 in so far. as they relate to mining claims 
and the rights incident thereto. 

There is no statutory authority for accepting | in avment: for lands purchased for 
trade and manufacture, the certificates issued on account of the deposit made to 
secure the survey of said land. 

Paragraph 5, of the circular regulations of June 3, 1891, 12 L. D., 583, revoked. . 


Secretary Bliss to the Commissioner of the General Land Office, Mareh 
(W.V.D.) 41898. (EL B., Jr) 
This is an appeal by John G. Brady from your office decision of Feb- 
ruary 19, 1896, in the matter of his cash entry No. 1, made May 2, 
-19209—vor. 26— 20, | 
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1394, survey No. 64, of one hundred ‘aia sixty acres of land in the dis- 
trict of Alaska, under sections 12 to 14, act of March 3, 1891 (26 Stat., 
1095), which provide for the sale of lands in Alaska, then or thereafter 
possessed and occupied “ for the purpose of trade or manufactures.” 

Your office decision holds, that, as construed by the Departinent 
(Instructions of May 4, 1895, 20 L. D., 434), the legislation above indi- 
cated authorizes the sale of only such public lands in Alaska, as are 
actually occupied for purposes of trade or manufacture; that the land 
so occupied by Mr. Brady is only a small portion—about twenty acres— 
of that entered; that he must limit the area of his entry to land cov- 
ered by his improvements and essential to the conduct of his business; 
and that in default of the necessary steps to secure a re survey and 
restrict his claim to such area within sixty days from notice, his entry 
will be canceled. It is. conceded in the appeal that the land actually 
occupied by Brady’s improvements does not. exceed twenty acres; but 
it is represented that he needs-the balance of the land entered for pas- 
turage and the growing of hay for the horses and cattle employed in 
his business; and it is therefore contended that he is entitled under 
the law to enter and receive patent for the entire one hundred and sixty 
— acres, | 
— The land claimed by Brady lies about one half mile northwest of the 
_ village of Sitka, Alaska, and fronts immediately on Sitka harbor for a 
distance of nearly one half mile. Its shape is quite irregular, not only 
by reason of the indentations of the coast line, but of an indentation 
on the northwest corner caused by the claim of Hugh Patton, which © 
_. separates the northern portion of the Brady tract from the immediate 

coast line, and of a very extensive indentation due to Swan Lake, a 
~ meandered body of fresh water covering an area of between fifteen 
and twenty acres, which penetrates the tract from the south for three- 
fourths of the distance thence toward the north line. 

The improvements of Brady at the date of the entry, except the — 
fences which enclose most of the land, consisted of a steam sawmill, a . 
Jumber yard, boat house, blacksmith shop, the dwelling house pbeniied 
by him and his family, hotises for his foreman, head sawyer, aud other 
employees, stables for stock, and other small outbuildings. These were 
valued in the final proof at $12,000, and the business done upon the 
land, consisting of the manufacturé and sale of lumber, was estimated 
to amount to about $6,000 per annum. In asupplemental, corroborated - 
affidavit, filed here April 27, 1897, claimant states that he 
has constructed at a great expense, a stone roadway, extending from his steam saw- 
- mill to the southwest corner of his claim, and to within a short distance of the town 
of Sitka. He has also, by much hard labor, cleared much of the land from the ~ 
stumps, to enable him to fit up a meadow for the raising of hay, for the feeding of 
his horses and cattle during the winter months. Much of theland embraced by his 
claim, especially that portion lying immediately west of the artificial lake, known 
as Swan Lake, is boggy with a heavy clay subsoil covered by a layer of peat, and, 


~ since the heavy timber was cleared away many years ago, by the Russians, has 
become a vast cranberry marsh yietting affiant, and the natives, a eouaidetaple 
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revenue, the berries though small, being of the most excellent quality. Affiant is 
now engaged in clearing the stumps from the dryest portions of the boggy land and 
draining it for the purpose of converting it into meadow land. Tie other portions 
of the claim which are not boggy. or marshy and which are not used for manufactur- 
ing purposes, affiant uses for grazing his animals, which he uses for hauling lumber 
and tiinber from his steam sawmill to the wharves which he has constructed. 
Affiant is enlarging his business by adding that of curing and packing cod, her- 
Ting, and halibnt ; and the canning of salmon, all of which fish are very abundant in 
the bay during the proper season, and affiant inten ds,.in time, and as soon as he can 
raise sufficient capital, to engage wholly in the business of curing, packing, and 
cauning fish, conductins the business upon the Taid embraced by said cash entry ~ 
No, 10. It will be, and now has beconie absolutely necessary for him to have tlic use 
of the watet supply upou-the 160 acres to.successfully carry on his business, and he’ 
has made arrangements for piping the water from the creek (which flows through . 
‘the nerthern part of Lis claim) to his mills, and. packing and canning factories for 
the proper cleansing of the fish, and for steam pur Doses, ag s well as for the purpose of 
protection against fires aud couflag gre ations. - | 


It does not appear, however, that claimant has actually engaged in the 
packing or canning of fish on the tract he claims, por that he has made 
ahy expenditure of money or labor in that direction. In: claimant’s 
own testimony, taken December 8, 1893, being part of the final proof - 
upon which his entry was allowed, there appears the following: 

Quest, 4: State. what detaal use and occupancy of said lands as a trading post: or 
for manufacturing purposes or a cannery or Hshis station has existed since you have 
known it and by whom? 


Ans.4: The only ase of said lands known to the applicant has been for the purpose , 
of a steam sawmill owned and operated by myself. 


‘The saine question was answered in substantially the same language, 
at the same time, by claimant’s other witnesses. The evidence shows 
that all of claimant’s improvements, except portions of his fence, are 
near the meandered coast line of Sitka harbor and are embraced within 
a distance of about one quarter of a mile along such line; that is, 
within but little more than one half the coast line included in his eine 
~ The law immediately ' in point is that part of section 12 of said act 
which reads: 


. That any citizen of the United States twenty-one y ears of age, and any association 
. of such citizens, and any corporation incorporated under the laws of the United 
States, or of any State or Territory of the United States now authorized by law to 
hold lands in the Territories now or hereafter in possession of and occupying public 
lands in Alaska for the purpose of trade or manufactures, may purchase not exceed- 
ing one hundred and sixty acres, to be taken as near as practicable i in a ecg’ form, 
of such land at two dollars and fifty cents per acre. 


The question at issue therefore, under the appeal, is ete elaim- 
 ant’s possession and occupancy are such as to entitle him to purchase 
and receive patent for all the land claimed, or, in other words, whether, 
for the purpose of manufacturing lumber and trading in lumber—tfor 
these are the only manutacturing and trading shown to have been car- 
ried on upou the Jand—claimant bas been in-actual possession and 
occupation of the entire one hundred and sixty acres. 

That ropercne intended to limit the amount of land which night ies 
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acquired i in Alaska bya claimant under sections 12 to 14 of said act, to the 
area actually occupied, when taken in a square form or as neatly. SO as 
practicable, seems to be clear ly expressed by the language used in section | 
12, and hereinbefore set out. This legislation was evidently adopted 

to meet the exigencies of the then prevailing conditions in.Alaska—to 
enable parties engaged in trade or manufacture to acquire the lands 
possessed and occupied by them for such purposes. This legislation 
was unique in the history of legislation relative to the disposal of the 
public lands. Although the limitation as to the maximum quantity of | 
land which ean be acquired thereunder is sufficiently liberal to meet 
the largest reasonable requirement of trade or manufacture likely to 
arise, still, it is evident from the language employed that the extent of 
the purchase is in every case to be limited to the land which is pos- 
sessed and occupied by claimant for these purposes. (Catholic Bishop 
of Nesqually v. Gibbon, 158 U. S8., 155.) The disposition of Congress 
has been to restrict legislation relative to the disposal of the public 


7 lands in Alaska to lands of a specific character, or used for specific 


purposes. The laws relative to the possession, incident rights, and dis- 


posal of mining lands, were made operative in that district in 1884, but 


none of the numerous other laws relating to the disposal of the public 
lands elsewhere were put in force there (section 8, act of May 17, 1884, 
23, Stat., 24). In the judgment of Congress the conditions did not 
require ‘he extension of the agricultural and other public land laws to — 
that district. | 
There is no provision of law whereby title may be acquir ed e public : 
lands in Alaska for the purpose of growing fruit, wild or domestic, or 
of raising any agricultural crop, such as grain, or hay, or of grazing 
thereon horses or cattle. Such pursuits are horticultural and agricul-_ 
tural in their nature and are not within the meaning of the words 
“trade or manufactures.” The horticulturist or agriculturist. is not 
_ regarded as a tradesman, nor does his pursuit class him with the tr ader 
- or manufacturer in the general and ordinary acceptation of these words. 2 
Neither does the language of the act of 1891 warrant the conclusion. 
that-it was the intention of Congress to authorize the trader or manu- 
facturer in Alaska to acquire, as incident to his business, any land in 
- that district for raising hay, grazing, or fruit-growing purposes, for 
which purposes, as it would appear, claimant has entered, and now asks 
patent to the major part of the land heclaims. Claimaut’s entry must 
therefore be limited to the land possessed and occupied by him for the 
purposes of trade or manufacture, when taken in the form prescribed 
by the statute. In harmony with these views, see paragraph 20 of cir- 
cular regulations of June 3, 1891 (12 L. D., 583); Instructions of May 4,. 
1895, supra; McCollom Fishing and Trading Co. (23. L. D., 7); Charles 
A. Jounson et ‘al. (ibid., 283); South Olga Fishing Station (24 L.. D., 
— 314); and Alfred Packennen (26 L. D., 232). , | 
To limit the entr V3 however, to twenty acres of the land claimed, as 
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your office decision proposes, and at the same time include all the 
buildings claimant uses for the purposes allowed would not meet that 
provision of section 12 which requires. the land “to be taken as near 
as practicable in a square form.” No sufficient reason appears why 
claimant. should not be allowed to take enough land to include all his 
buildings, in an approximately square form. This can be accomplished 
by permitting him to take the land bounded substantially as follows: 
commencing at corner No. J, thence following the meandered coast line 
on the southwest to corner No. 6, thence by a line to be run to a point 
ou the meander line of Swan Lake about 135 feet north of corner No. ° 
16, thence southeasterly following the meander line of Swan Lake to 
Corner No. 19, and thence southwesterly, by a line to be run, to corner 
No.1, the place of beginning. This will give claimant about fifty acres 
of land and will also afford him access.to the water supply of Swan 
Lake. It will be necessary, of course, for him to: have his ‘survey — 
amended accordingly. 

As this limitation of the entry of Mr. Br ady will leave the source of 
supply of Swan Lake unobstructed and will not, so far as appears, 
‘interfere with the. use of the water of the lake by any other person, it 
is only deemed. necessary to refer to that part of your office decision - 
concerning the right to the use of such water claimed by Messrs W. R. 
and W. P. Mills, for milling purposes (as set out in said decision and in > 
their letter of July 27, 1895), for the purpose of correcting error therein. . 
It is there held that “ qliatever rights Messrs Mills ee may, it. seems, — 
be insisted upon under the provisions of sections 2339 and 2340 U.S. 
RS.” These sections are part of the general land laws of the United 
States and are not in operation in Alaska except in so far as they relate 
_ “to mining claims and the rights incident thereto.” . To that extent, 
only, they were made applicable to public lands in Alaska by section g 
of the act of May 17, 1884, supra. In that section Congress expressly _ 
declined to further extend their application. The legislation contained 
in the act of March 3, 1891, supra, affords no warrant for any extension 
of the application, of sections 2339 and 2340 Revised Statutes, to public - 
lands in Alaska. These two acts contain all the legislation relative to 
public lands in that district. 

The papers in this case disclose the fact that there were secesead by - 
the local office, in part payment for the land entered, certificates of 
deposit amounting to $358, issued by the Assistant Presauver of the 
United States at San Francisco, for money deposited, as required by 
section 13 of the act of March 3, 1891, supra, to defray the cost of sur- 
vey. The balance of the $400 necessary to pay for the land, that is, 
— $42.00, was paid in cash. These certificates were accepted and applied 
-In part payment-for the land in pursuance of paragraph numbered 5 of 

the regulations of June 3, 1891, supra, which reads: | 
‘The triplicate certificate of deposit will be receivable i in payment to the extent of 


the amount of such certificate, for the land purchased, the surveying of which is 
paid for out of such deposit, as provided in section 2403 of the Revised Statutes. 
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As the result of a very careful consideration of the subject, the 
‘Department is well convinced that there is nothing in the act of March 
3, 1891, or in any other legislation by Congress, to authorize the fore- 
going regulation, or-the acceptance of said certificates as part payment 
for the land. Section 13, after providing, in effect, that upon due 
application the United States Marshal, ew officio surveyor general of 
Alaska, shall make an estimate of the cost of survey of the land 
claimed and of the cost of the clerical work necessary to be done in 
his office, fur ther provides that on. the receipt of ge estimate the. 
appheant— | | 


shall deposit the amount in the United States depository, as is required by section 
numbered twenty-four hundred and one, relating to deposits for surveys. 


Continuing, the next paragraph of the same section provides for the 
making of the survey; after the receipt by the ex officio surveyor general 
of the certificates of deposit, and for the transmittal of the approved 
field notes and plats thereof to the Commissioner of the General Land 
Office. Upon the approval of the field notes and plats by such Com- 
missioner, and within six months after notice thereof, as provided in’ 
the third paragraph of the same section, the applicant must pay for 
the land ‘to the said United States marshal, ex officio surveyor general.” 

.The foregoing statement comprises, in brief, the provisions of-section 
13 relative to the survey of the land and payment, separately, of the 
cost of survey and the price of the land. The DEES, as: hereinbefore 
appears, is fixed by section 12. 

These provisions do not contain any dadioiity o crediting the eae 
cant, toward the payment for the land itself, with any part of the fund 
deposited by him to pay for the survey.. In the order laid down by the 
statute, the applicant must first pay for the survey, and, finally, upon 
completion of the survey and within the time indicated, must pay for 
the land. In the absence of a plain provision of law o the contrary, 
it would seem too clear to admit of cavil that Congress intended that 
both the expense of the survey and the price of the land should be 
paid by the applicant. The reference in section 13 to section 2401, 
Revised Statutes, and the connection between the latter section and 
section 2403, Revised Statutes, upon which the regulation in question 
would seem to be founded, do not warrant a different conclusion. 

Section 2401 as it stood when the ach of 1891 was Bareet and ERence: 
until August 20, 1894, reads: : 


When the settlers i in any foaenenio, not aeucial or reserved by government, clesire 
a survey made of the same, under the authority of the surveyor general, and file an 
application therefor in writing, and deposit in a proper United States depository, — 
to the credit of the United States, a sum sufficient to pay for such survey, together 
with all expenses incident thereto, withont cost or claim for indemnity on the United . 
States, it may be lawful for the surveyor general, under such instructions as may be — 
given him by the Commissioner of the General Land Office, and in accordance with 
law, to survey such township and make return thereof to the general and proper. 
local land office, provided the township so proposed: to be surveyed is within the 
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range of the regular progress of the public surveys embraced by existing standard | 
. lines or bases for the township and subdivisional Surveys. ‘ 

So inuch of section 2403, as is in point, ‘and.as it stood during the. 
sume period, reads: 7 

Where settlers make deposits in accordance with the provisions of nection twenty- 
four hundred and one, the amount so deposited shall go in part payment for their 
lands sitnated in the townships, the surveying of which is paid for out of such 
deposits. 

These provisions are > part of the general Jand laws. of the United 
States. They present a general plan of operation which has never 
been putin force in Alaska. The conditions there are still such—and 
these conditions were known to Congress when the act of 1891 was 
passed —as to absolutely preclude the application of such plan to Alaska. 
There are in Alaska no “ existing standard lines or bases for the town- | 
ship and snbdivisional surveys.” Without these, township lines could 


not be run. There are hence 10 townships there. No such survey as — 


is contemplated by section 2401 can now be made in Alaska. It is to: 
“deposits” made by “settlers .... . in accordance with the provisions 
of section twenty-four hundred and one,” and.to'such deposits, only, 
that the provision of section 2403, authorizing et acceptance ‘in 
part payment,” ete., applies. . 

Again, the provisions of these sections: (2401 and 2403), both as to 
surveys and deposits, as is also true of the amendments to them by the 


act of August. 20, 1894 (28 Stat., 423), relate only to lands taken, or to. — 


be taken, by legal subdivisions, and not, ther efore, to lands in Alaska, 
where there are no legal subdivisions, and where aE cau not beso 
taken. . 

The extension of che regular system of the public surveys over the 
public domain has long been regarded as a function of the government 
and to be performed at the public expense, and appropriations there- 
for are annuaily made by Congress. When these public surveys are 
extended at private expense, as is permitted to be done by section 2401, 
itis recognized as only just and proper that the expense should be repaid 
by the government, as is provided in section 2403. Differing from the 
survey contemplated by section 2401, a survey under section 13 is no 
part of the regular survey, but is special and isolated and serves no 
purpose except that of identifying the particular land desired to be 
purchased. It does not assist the government by diminishing either 
the labor or the expense of making or extending the regular surveys in 
that vicinity. In such case, as in the instance of a mining claim not 
. taken according to legal subdivisions, the expense is to be borne by the 
applicant for the survey, and there 1S no amore for reimbursement 
by the government. 

The provision.in section 13 dieses the deposit is a. requirement 
wade upon the applicant for the survey, aud at the same time is an — 
authority under which the depositary must receive the deposit, and it 
is nothing more. Stated fully, in view of the reference to section 2401, 
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the requirement upon the applicant is that he “shall deposit iu a 
proper United States depository the estimated ‘cost of making a.survey ~ 
of the lands occupied . . and the cost of the clerical work necessary to 
be done ia the office of the... ew officio surveyor-general,’ without 
cost or claim for indemnity on the United States.” No reference, even 
by remote implication, is anywhere made iu the legislation under which 
this entry was made, to section 2403, nor is there any other legislation 
making any of the provisions of that section applicable to Alaska. 

The regulation in question is accordingly revoked. You will require 
claimant to have his survey and entry amended and to make payment 
for. the land in accordance with the views herein expressed, or, in. 
default of compliance herewith within a reasonable time after notice, 
you will cancel his entry. | The decision of your oflice is modified 

accordingly. a: ; 


RAILROAD GRANT-INDEMNITY SELECTIONS—SPECIFICATION OF LOSS. 


HAGEN v. NORTHERN PAcIFIC R, R. Co. 

A list. of indemnity selections made under the order of May 28, 1883, waiving speci- 
fications of loss, subsequently amended by designation of loss in bulk, under 
the circular requirements of August 4, 1885; and thereafter rearranged, in’ 
accordance with departmental decisions, tract for tract, with the losses specified, 
is protected as against a settlement made after the designation i in bulk and prior 

_.’ to said rearrangement. 

The filing of a list of indemnity selections initiates a claim on behalf of the company 
that can only be defeated on due cause shown why such selections should not be 
approved, 

Odd numbered sections embraced within the Yakima eee reservation afford leg al 

_ bases for indemnity selections by the Northern Pacific. 

The Northern Pacific may take indemnity lands in one State for losses sustained in 
another, notwithstanding such losses might be satisfied from lands within the 
State where the losses occurred. 


Acting Secretary Ryan to the Commissioner of the General ee Office, 
(WiaeVe Diy >. = March 5, 1898. | (i, LB.) 


~The case of Nels H. Hagen v. Northern Pacific Railroad Company, 
involving the NW. ¢ of Sec. 5, T. 26 N., K. 33 E., Spokane, Washington, 


_.is here on the appeal of Hagen from the decision of your office of J une 


6, 1896, rejecting his claim to the land i inl queen The eeueeine facts 
appear in the record: 

The company included this land in its ie of selections No. 5, pre- 
sented May 14, 1885. This list contained no designation of losses. 

October 21, 1887, an amended list was filed in which the losses for 
which indemnity was claimed were designated in the aggregate, 

September 2, 1892, a rearranged list was presented i in which the losses ~ 
were specified tract for tract with the lands claimed as indeninity there- 
for. The land in controversy was embraced in all these lists. This 
was the. status of me land on August, 30, 1895, when Nels. H, Hagen 
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filed his affidavit of contest against. ae company’ S selection alleging 
his settlement in June 1888, and ~ | 


That the Northern Pacific Railroad Coupaiy did not file ¢ any sab cations to the 
allowance of his said application within thirty days after he made the saine, nor any © 
other time, but claimed the land undér.a selection made May 14, 1885; 

That said selection was not valid, and was of no effect to bar this contestant from 
- entering said land for the reason that it did not designate the losses named, tract for 
tract, with the selections in place, and was not protected by office circular of May © 
28, 1883: and for the further reason that it designated losses in Idaho, while the 
seleotions were made in Washington; . . 

That said company, on the 2nd day of Sept. 1892, pandened sia former list of 
(1885, and filed another list, selecting this same land, but designating different losses — 
and amounts from those named in the former list, ahd still not designating the losses 
and selections in place tract for tract,—designating the selections by forty acre 
tracts, while the losses were designated in bulk by entire sectional tracts of unsur- | 
- veyed land in the Yakima Indian reservation, and not adjacent to said selections; . 
That said land was excepted from the operation of the withdrawal formerly recog- 


' nized, (that of Nov. 17, 1880), for the reason. that. it was not covered by approved — 


‘selections when said wilbdrawal was revoked, and ‘because said withdraw al was 
unauthorized, and of no legal effect; | 

That this contestant has a prior right to said land, under his said settlement and 
application therefor; ps , : 

That since his said settlement he has continued to occupy, improve, and cultivate 
said land, with the intention, and expectation of dancing title to said land wee 
the United States land laws. : | 

As the settlement of Hagen was. mised to have been made i in June 
1888, and the original selection of the land by the company was nade 
in May 1885, the register and receiver refused to order a hearing; but — 
on appeal by Hagen your office by letter of November 21, 1899, directed. 
a hearing to be had, holding then that the filing of the re anianned list 
- by the company, September 2, 1892, was an _ 
abandonment by the company of its original list, and einen any rights which the 
company may have had to the land involved herein, must also in tlie face of the 
adverse claim of Hagen be held to have attached at the date of we filing of the said ° 


re. arranged list on September 2, 1892. 


This hearing was to determine the date -and bona Sides of Hagen’s 
settlement. . 

December 19, 1885, counsel for the company filed a motion for: review 
of your said. office decision ordéring a hearing, which motion avas sus- 
tained by your office letter of June (, 1896, where it was held that the 
alleged settlement of Hagen in 1888, if establistied: at the hearing 
would not defeat the claim of the road for the land, and Hagen’s AEA 
cation to contest was denied. 

In. the mean time { (the Comunissioner not Haut g suspended the pier 
of hearing, pending ‘the motion for review) the hearing was had before 
the local office, in which Hagen fairly established his settlement in 1888, 
and the company presented its claiins, under the selection of 1885, ail 
subsequent amended and re-arranged lists as heretofore indicated. 

On this showing the register and receiver found, in favor of the com- — 
pany and recommended “that the contest initiated by Nels H. meen 
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should be aigmiased and that the selection of the company should 
remain intact.” — 
From this action of the local. aiiese Hagen also sein and, i 
your ofiice letter of June 6, 1896, sustaining the motion to review your 
former decision granting ‘ ante the action of the register and: 
receiver rejecting the claim of Hagen was affirmed, so that all the ques- 
tions involved in the motion for review and on the appeal of Hagen 
are here presented for consideration. 

Counsel for Hagen, in his appeal specifies error in not holding that. 
' the original selection was invalid for failing to specify losses; that it 
was not approved by the register and receiver, before appellant’s rights 
attached nor before the company was required to specify particular 
deficiencies, nor was it approved by the Commissioner or Secretary 
before appellant’s rights attached; for that the losses designated in 
the list of October 31, 1887, described lands in Idaho, for which selec- 
tions. were made in. Washington and that the list of 1887, did not. 
designate losses tract for tract with the indemnities claimed therefor. — 

That it was error to hold that the selection of 1885, was protected 
by the order of May 28, 1883. 

That it was error not to hold that the amendatory list filed Septem- 
ber 2, 1892, worked an abandonment of the list filed in 1885, because 
it specified different losses from those named in the furmer list. 

That said list of 1892, was invalid because it designated losses in 
unsurveyed lands and lands in the Yakima Indian reservation, and for 
that said list did not specify losses tract for tract with the indemiity. 
selected, and that they were not selected from lands nearest the granted 
sections in which the losses occurred and that ueither of the lists had 
ever been examined and approved by the Commissioner or the Secre- 
tary. | | a 
Hagen’s claim to the land is based on his settlement alleged in his 
contest affidavit to have been made in June 1888, and inasmuch as the 
_ company selected the land May 14, 1885, and filed an amended list in 

‘October 1887, these selections, must be declared invalid before his claim — 
ean attach, dnieee by the filing of its re-arranged list of September 2, 
1892, the company abandoued their former selection or unless second, 
the land is not subject to selection a reason of its remoteness from 
the land lost in place. — 

By circular of May 28, 1883, 19 Li D. 196, in order ‘to expedite the 
adjustment of the grant to this road,. the company was allowed to 
select indemnity without designating the losses. for which the indem- — 


nity was claimed, and it was under the provisions of this cireular that 


the company. selected this land May 14, 1885. 
August 4, 1885, your office by cir ee instructions, approved by Sec- 
retary Lamat, directed local officers to “require preliminary lists to be 


tiled, specifying the particular deficiencies for which indemnity is 


claimed, y before ee selections, which circular also directed that 
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“when indemnity selections have heretofore been made without speci- 
fication of losses,.you will require the companies to designate the defi- 
ciencies for which such indemnity is to be applied before further selec- 
tions are allowed,” and required that the lien selections should be made 
from land withiu indemnity limits nearest the mereue ted section in which 
the loss oceurred (4 L. D., 90.) - 
It was to comply with this circular that the company, Oetsbek 21,. 
| 1887, presented au amended list of selections designating the fésccarin 
bulk for which the indemnity was claimed, this circular not requiring — 
the lost lands to be cesta tract for tract with ue selections made ° 
therefor. 3 | | 
At the time this amended list was presented the ign was sleet | 
Hagen’s settlement not having been made until June, 1888, | | 
June 10, 1891, this Department in the case of the St.’Paul Miune- 
‘apolis and Manitoba and St. Paul and Northern Pacifie companies. 
(13 L. D.,349), required that lists presented for lost lands, should specify 
each loss separately and designate the selection for each such specific. 
loss, which is otherwise and ordinarily described as a ‘“‘s ceeeor 
tract for tract.” 
It was to comply with this requirement that the company Re esented ~ 
its re-arranged list September 2, 1892. 
This was the status of the land on August 30,1895, when Hagen © 
filed his contest. 7 | 
‘The original selection of the land by the company, having been 
made in conformity with the circular of May 28, 1883, which was then 
in force, it was a legal selection and reserved the land from individual 
claimants. “Sawyer v. Northern Paeific Railroad Company, 12 L. D., 448, 
and as was said in that case: 
The subsequent circular of Secretary Lamar of August 4, 1885 (4.L. 1D. 90), requir- 
ing a basis of loss for such selection, was not designed to invalidate selections there- 
tofore made, but required the company to designate the losses in lieu of which such - 


prior selections had been made, and directed the district officers not to receive any 
further selections until such order had been complied with. 


As we have seen, this order was complied with by the presentation 
of the amended list, tiled October 21, 1887, some months before the 
alleged settlement of Hagen. Fagen’s Settlement. then was made, 
subject to the rights of the company. | : 

‘But it is insisted by counsel for Hagen that the rearranged list of 
September 2, 1892, having been filed after Hagen’s settlement rights. . 
attached, his ciel have priority to those of the company and he cites 
the case of Hoefft v. St. Paul and Duluth Railroad Company, 15 L. D., 
101, as sustaining his position. 

The facts in that case are different from those presented by cis record 
here. The selections in the case cited, contained no specification of 
losses and were made while the Areeia of November 7, 1879, was-in 
force, requiring a specification of losses for which the indemnity was 
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claimed, and were ‘therefore not in accor dance with the departmental 
requirements then in force. | 

‘The language in said decision, quoted from John O. Miller on review 
(11 L. D., 428), to the effect that the circular of May 28, 1883, would 
not avail to protect the company, even if the selection had: been made 
under said circular, is obiter dictum for it was not necessary to deter- 
mine the issue involved 5 moreover, it is contrary to the rule in Sawyer 
 ». the Company, supra, ‘Darlaind v. Northern: Pac. BR. B. Co. (12 L. D., 

195), and Clancey ». Hastings and Dakota Railroad Company (17 ID 
592), and -which has been adhered to ever since. Any other rule would 
seem to be unfair for, by the terms of the gr ant the selection of lands 
in lieu of lands lost to the grant was left to the direction of the Secre- 
tary of the Interior; his directions in this respect have the force of 
law, and the beneficiaries under the grant are compelled to comp.y 
_ with them SO long as they are in force. | 

_ These dir ections. and - regulations may be changed wie in the | 
opinion of the Secretary, fy change is required to more effectually, or 
promptly carry out the purposes of the grant or. protect the interests — 
of settlers within the indemnity limits, and these new regulations are. 

equally obligatory on the companies. To hold therefore that after a 
full compliance with these regulations, their rights could be defeated, — 
“because the requirements under the circulars in force at the date of 
compliance, were different from or even repugnant to those imposed a at 
a later date would be unreasonable and unjust. | 
In the case at bar the original list embracing this land was filed ine 
conformity with the regulations in force at the time, and afterwards . 
changed and re-arranged to suit the later directions of the Secretary. 

-The settlement of Hagen was made at a tiine when the company was 

not in default as to any of the requirements of the Department. His 
settlement, then, was in clear violation of the rights of the company, 
and the rights of the company so acquired could only thereafter be 
_ forfeited by an abandonment of its selection; and the filing of a new 
list under direction of the Secretary, designating the lost and lieu lands 
“tract for tract” and embracing only the lands included in the former 
list, is clearly not au abandonment of its former selection. 
- There is no force in. the objection that “said selections had. never 
_ been approved by the Commissioner or the Secretary before the appel- 
lants rights attached,” for the filing of the list of selections with the 
local office is the Pidnuoll of the claim of the company, and it can only 
be defeated, by a subsequent settler, by: showing. cause why it should 
not be spurovell: 

It is also urged, by counsel for Hagen, that the selection was invalid 
for the reason that lands in the Yakima Indian reservation were 
designated ‘as the losses for: which indemnity was claimed.” This 
question was decided adversely to this contention in Dellone v. Northern 
Pacific Railr one Company (16 L. D., 229), overruling the Northern PaCIne 
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Railroad Company Vv. Miller LL. D. pt) cited by counsel | in support 
of his position. — a 
His objection that lands in Washington were selected in ii6n of lands | 
lost in Idaho, is answered in Northern Pacific Railroad Co., on review 
(20 L. D. , 187), in which this question was discussed at: some length 
and it was held that indemnity may be taken in one state for losses 
sustained in another, notwithstanding such losses might be satisfied 
from lands within the limits of the state in which the losses occurred. 
In the same case it is also beld that the fact that such reservation 
was unsurveyed land, did not preclude the company from selecting © 
indemnity for its loss; that the surveys could readily be extended by 
calculation over the reservation and the tracts lost thus sc eae 
designated. | | 

The ee that the land seleciea is not nearest to the corr espond-. 

ing tract lost in place is not supported. by any showing upon the part’ 
of counsel for Hagen, and it is not. considered incumbent upon this 
department to re-examine a list, which has received the approval of 
-your office, upon the bare assertion of counsel in his argument that the. 
and selected is remote from the land lost, eyes by any showin g 7 
to the contrary. ee se 

The decision of your office 4 is affirmed. 


HOMESTEAD ENTRY—ALIEN HEIRS. 
PATTEN v. Karz (ON REVIEW), 


The right of an alien heir to perfect a homestead -entry, wiere the Sdn iés 
without having earned title to the land involved, is not protected under a treaty 
that makes provision for the protection of alien heirs on the death of a person 

“holding” real Property: | 


| Acting Secretary Ryan to the Conunissioner oF the General Land Office, 
(W. V5.9.) | Mareh 5, 1898. | (G. B. G.) 


D. Buchan administrator of the estate of Christian Kate, deceased, 
and agent for the heirs of said Katz, has filed a motion for review of 
departmental decision of December 4, 1897 (25 L. D., 453), in the case of 
_ Wallace E. Patten v. The Heirs of Christian Katz, wherein is involved 
the NW. 4 of Sec. 34, T. 19 N., R. 34 E., Spokane land district, Wash- 
ington, which motion-has been this day. considered. 

- The case is one of contest by Patten against the heirs of Christian 
Katz, and it appearing that the said Katz had entered the said land 
and died betore earning title thereto, and it further appearing that his 

heirs were aliens, it was held that no authority of law. existed for per- - 
 mitting such heirs to perfect said claim. , 


The concluding paragraph in said decision is aS follows: 


The further contention that the alien heirs are entitled to the right of purchase 
under the second section of the act of June 15, 1880 (21 Stat., 237), is without 
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force. It relates alone to entries made prior to tiie passage of the act, and if it were ~ 
prospective in its operation, its application to this case does not appear, 


The specifications of error in the motion for review entitled to von- |. 


sideration are as. follows: 

1st. The Honorable Secretary errs in iis decision. that alien heirs are not entitled 
to purchase under the geneial Jaws i in 1 relation to pur eh ase of homestead ‘by heirs of 
deceased entryman. | 

2d. Tle Honorable Secretary errsin his decision in deciding that alien heirs are 
not entitled to purchase the homestead of deceased. entryman, except by the provi- 
sions of the act of Congress approved June 15, 1880, and. that if said act were pros- 
- pective in its operation, its application to this case does not appear. . 

In arguinentative elaboration of these specificatious, it is submitted 
that the grounds upon which it was and is now contended that the heirs 
of the deceased, Christian Katz, are entitled to purchase the land, have 
been misapprehended, it being conceded, however, that such alleged 
misapprehension is probably the fault of Eouiisel It is now contended 
that the homestead law confers two certain, well. defined. rights—namely, . 

(1) the right to enter upon aud possess laud covered by an entry, and at 
the end of five years’ lawful resideuce thereon, make final proof and get 
title to the land, and (2) the right to commute or acquire title to said 
lands by plirchased in accordance with the provisions of section 2301 of 
the Revised Statutes; that these two rights are both heritable rights, » 
and while admitting that alien. heirs of a deceased entryman can not 
make final proof, and perfect title to their deceased kinsmau’s homestead 
entry, it is insisted that under the well- settled rulings of the Depart- 
ment, under the law, and according to all equity, alien heirs have a 
- right to commute aad SO acquire the fr uits of their cleceased ikinsman’s 
entry. | : 

In support of this ineistente no. ‘edison of ie Department is cited, 
but reference is made to a letter of May 21, 1883 (2 L. D., 98), from Com- 
missioner Harrison to the local officers at Taylor's Falls, Minnesota, 
wherein those officers are advised that: | 
. There is nothing i in the statutes prohibiting eer from purchasing jianda subj ect 
to private entry, and the effect of the second section of the act of June 15, 1880, is 
to render lauds affected by it subject to priv ate entry by the persons entitled to its 
provisions. 

Without stopping to inquire whether this was a correct exposition of 
the law at that time, there are two apparent reasons why it has no 
application—lIst, the act of June 15, 1880, as was: held in the decision 
under review, relates alone to entries made prior to the passage of the 
act, the entry here in question having been made on November 15, 1887, 
and 2d, the act of March 2, 1889 (25 Stat., 854), withdrew all public 
lands from private entry, except those in the State of Missouri. Hence, 
if it be true that at the time said letter was written aliens had the right 
to purchase lands subject to private entry, the land here in question is 
not subject to private entry, and aliens are not entitled to this alleged 
liberality of the private entry laws. | 
It is said that our treaties with all European awanee: and espera! 
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with the Kingdom of Wurtemburg, of which country the heirs of 
Christian Katz are subjects, recognize the herita ble mene ts of all such 
heirs. | 

Article II of dine tre eaty of April 10, 1844, between the United States 
and the King of Wurtemburg is as follows: 

Where, on the death of any person holding real property within the terr itor! ies of 
one party, such real property would, by the laws of the land, descend on a citizen 
or subject of the other were le not disqualified by alienage, such citizen or subject 

shall be allowed a term of two years to sell the same,—which term may be reasona- 
bly prolonged, according to circumstances,—and to withdraw the proceeds thereof, 
without molestation, and exempt from all duties of detraction. 

The terms of this treaty do not cover the present case, The right 
guaranteed thereby is one of inheritance freed from the disability of 
alienage. Prerequisite to an appropriation of the privilege conferred, 
there must have died a person “holding real property.” 

se Holding,’ ‘relating to ownership in property, embraces two.ideas: © 
actual possession of some subject of property, and being invested with 
the legal title.” (Anderson’s Law Dictionary, and cases cited, page 511.) 

The legal title to the land in controversy was not in Christian Katz. — 
He had not earned the samé when he died. It did not belong to him, — 
. but to the United States. _ If the legal title had been earned, it might 
be held to be a case coming within the pile of the treaty, but Auer is 


not this case. 


The law provides a a Manner whereby title may ae earned after the 
- death of an entryman, but such a right is a privilege conferred by the 
United States on its own citizens. 

Section 2301 of the Revised Statutes confers the right to commute a 
homestead entry to cash upon any person -who has availed himself of 
the benefits of section 2289 of the Revised Statutes. The benefit con-. 
ferred by said section is the right to complete entry. Thisrightisonly . 
given to a citizen of the United States, or one who has ae his dec- — 
laration of intention to become such. - 7 

- On a careful examination of the whole subject, no statutory or treaty 
right has been found whereby aliens may acquire | title to the oy 

jands of the United States in such a case as is here presented. 
| The motion for review is denied. 


PUBLIC SURVEYS—MEANDER LINE—RIPARIAN OWNER. 
W. L. HEMPHILL ET AL. 
| Purchasers of lands bounded by an alleged meander line, have no vested ri ghts that 


will prevent the government from taking action to ascertain whether there was. 
in fact a body of water existin g upon which to base said line. 


| Secretary Bliss to the Commissioner of the General Land Office, March 
(W. V. D.) ‘= 8, 1898. _ (CG. W. P.) 


By your office letter, dated January 26 , 1898, you transmit for depart- 
mental consideration the application, and accolinpanying papers, of 
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‘Edward Beatty, William Beatty, w. L. Hemphill and Alex. Hemphill, 
citizens of Palo Alto county, lowa, for the survey of certain land situ- 
ate in sections 19, 20, 29 and 30, in township 97 north, range 34 west, 
5th P. M., in said State of Iowa, which, it is alleged in said application, 
is more than five hundred acres, and ia never been surveyed by the 
United States government. 

The application appears to have been ser rved upon the owners of the 
lots bordering upon the lake described in the official plat of the sur vey 
of the land in question, and no protests appear. 

The applicauts allege that the ineander lines of said lake, as shown 
by the official sur vey, are wholly wrong, and that, at the time the sur- 
vey was made and the meander lines sata bliehed! the line established 
as the meander line of said lake running through sections 19 and 30 
was from sixteen to forty-nine feet above high water mark of said lake | 
and above the true banks of said lake, and that the meander line of 
said lake running through sections 20 and .29 was from thirteen to. 
twenty-nine feet above high water mark and the true banks of said 
lake; that the land embraced between the true banks of said Jake and 
the meander lines, as shown by the official survey, is high rolling land; 

and the applicants call particalar attention to a plat of a private survey 


_ accompanying their. application, wherein it is shown that this. land is 


from seventeen to thirty-six feet above high water mark. It is further © 
alleged that from the configuration of said land there is not now and 
was not at the time of the official survey any reason or facts that could 
possibly be construed as justifying the meander lines, as established 
by said official survey, but. that said sur vey is So wholly wrou g as 
- to leave no doubt but what the parties who established said lines were, for some 


reason, at that time wholly disqualified from establishing correct lines, 0 or a very 
grave unintentional mistake has been made. — 


_ Accompanying the application is the affidavit of I. T. Painter: ae 

surveyor who made the private survey of said land, to the effect that 
- the land over which the meander lines of the official Survey run is hilly, 
rolling land, and that the lakes in said sections 19, 20, 29 and 30 do not 
and never Ae cover the land, as indicated by the official plat; and that. 
the land between the amie lines of the official survey and the true 
meander lines, as shown by the private survey, is “about 1/5 low dry 
agricultural land, 1/20 low wet agricultural land, and 3/4 high dry 
agricultural land, except about 34 acres pond water;” that “it is an 


utter imapossibilicy that the lakes covering portions of the aforesaid — 


section of land ever could have covered the land between the aforesaid — 
meander lines.” : 

Attached to My. Painter’s affidavit are the affidavits of eleven per- 
sons, who swear that they have known the land in question from 
twenty-four to forty years, and who corroborate the statements of Mr. 
Painter and the applicants. 

The applicants in their allidavits attached to the applications Swear 
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that iiay are re asfaine on n portions of the land in question, have ae 

‘able improvements thereon, and have the land under cultivation, with 

‘the exception of avery few acres of pond water, and that.“‘all of said 
~ Jand can be cultivated to crops in any ordinary season.” 

With your office letter are photolithographic copies of the official 
plats of said township and a connected diagram taken therefrom, pre- } 


| “pared by your office, from which it appears that 


the Jake extends into part of four townships, viz: Tps. 96 and OT N., Rs, 34 antl 35 
W., 5th P.M., Iowa, and is about five and one-half miles long, ranging in width from 
about a half mile to about a mile and one-half at its widest part, and was duly | 
meandered, except a narrow portion denominated as “slough” in section 18, T. 97 
N., R. 34 W., and that narrow part in sections 26, 27, 28, 35 and 36 of said township, 
and where the lake was meandered the surveys were duly closed thereon, 


This township was surveyed in 1855 and the subdivisions in 1857. 
. The records of your office show that all the lots bordering upon the 
lake in sections 19 and 20, except eighty-eight one hundredth acres in 
section 20, and all the lots in section 29, bordering upon the lake, except. 
lot 7, were patented to the State as swamp land, on May 15, 1862, 
patent No. 2, and that this action was taken, based upon list 5, received 
with surveyor-general’s letter of March 27, 1860, approved by the Sec- 
retary of the Interior, June 10, 1861, of lands selected by the State by 
its agents, at the end of lick list. is the pares certificate by the 
Surveyor- general: 

SURVEYOR GENE RAL’S OFFICE, 
| Dubuque, March 27, 1860. 

I, Warner Lewis, surveyor general of the State of Iowa, do hereby certify that 
the. foregoing list is a correct transcript of the original lists of selections made by 
county surveyors or State locating agents; that the same has been carefully com- 
pared with the field notes, plats and other evidences on file in this office, and by tlie 
affidavits of said county surveyors or State locating agents it appears that the 
greater part of each smallest legal subdivision of the lands embraced in said lists is 
swampy or subject to such overflow as to render the same unfit, for cultivation, and 
it. is therefore of the character eae ee by the act of 28th September, 1850. 
ie 3 WaRNER LEWIS, 

Surveyor General. 


From which it appears, as stated in your office letter, that 


‘the county surveyors and State selecting agents, as far back as 1860, found that the 
greater part of each smallest legal subdivision of lands bordering on the lake as rep- 
resented upon the official plat, in sections 19, 20 and 29, T. 97 N., R. 34 W., was aul) ect 
to overflow to such an extent as to render thent unfit for sallivation: 


and. the inference is drawn by your office that 


‘the lake was where it is represented by the official plats, and that the meander Tides’ 
‘established by the deputy surveyor in 1857, a8 shown | upon the eh are approxi- 
mately correct, — a 
and after an extended consideration of tis case, your office submits it 
to the Department without recommendation, | 

It appears that from 1890 to 184 these applicants have, at different 
times, appled to your office for a survey of. the land in question, and 
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that they have also applied to Congress. for the passage of an. act to 
authorize a survey ther eof; and that your office has refused to recom- 
mend the survey of said lend or to recommend legislation looking to 


~ its survey. But this action ‘oes not preclude favorable action upon 


the present application, if a proper shone is made ther eunder. 
‘Timothy B. Case, 9 L. D., 625. 

The case of Grant v. Hemphill, 92 Iowa, 218, is cited in the brief of 
the counsel for the applicants, which involves: the greater part of what 
was claimed to be said section 19—wherein it is held by the supreme 
_ court of the State of Iowa, that the Jand therein in controversy “is not 
now and probably never was, any part of a lake;” that there is no evi- 
dence in the case “that, at or near the time of the survey, or since, 
there has been any body of water anywhere on the land upon which to 

base a meandered line;” that “some of the land, like all bodies of land 
in that country, is low, flat, and marsh land, but the evidence shows 
that a greater part of the land... . is dry, tillable land, and that if 
it had been surveyed it would fig have passed to the State under the - 
-swamp-land grant;” that “all the land” therein “in dispute is part of 
the unsurveyed domain of the United States to which no one can 
‘obtain title,” except through the methods adopted by the general 
‘ oe for the disposition of the public lands. 7 

In the case of Hardin v. Jordan, 140 U.S., 37], ‘it is held. that. 
grants of the government for lands bounded on. streams and other waters, without any 
reservation or restriction of terms, are to be construed as to their effect according to 
‘the law of the State i in which the lands lie; 
and in the case of Noyes ». Collins, 92 Towa, 566, the supreme court of 
Iowa held that the title of the riparian owners upon a natural lake or 
‘pond, not navigable, does not extend beyond the natural shore. So 
that if it should be found in the present case that there was no body 
of. water outside of the line of the public survey as made i in 1855-1857, 
‘upon which.a meandered line could. properly be based, the so- eclled 
riparian ‘owners. could have no vested claim to the inna outside OF 
said line, by accretion or reliction, or 1n any other manner. 

In view of the showing made in the affidavits presented by the appli- 
cants and the decision of the supreme court of Iowa in the case of 
Grant v. Hemphill, supra, it is deemed. proper to institute an inquiry — 
into the facts.. You are therefore directed to send a special agent to 
the locality to make a careful examination of the lands in question, © 
and the position of the lake, past and present, and to obtain all the 
information attainable, relating to the question at issue, and you will 
submit his report when made to the Department, cece with your 
| recommendations thereon, 
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TOWNSITE ENTRY—ACTUAL OCCUPANCY —ADDITION AL TOWNSITE. 
TOWNSITE OF GLADST ONE v. GERIN EY. AL. 


Actual occupancy of land for townsite purposes is a prorequisite to the ale ie 
make an additional townsite entry thereof. _ 


‘Jn all: eases, either of application to make original, or additional townsite entry, 
where the inhabitants of the land are less than one hundred in number, it is a 
matter of executive discretion whether such entry will be. allowed. 


— Secretary Bliss to the Commissioner of the Gener al Land Office, March 
(W. V.D.) 8, 1898. | : (0. J. W,) 


On April 15, 1895, at nine o clock a, m., Patrick J. Gerin applied to 
make homestead entry for lot 4 in the SH. 4 of Sec. 23, lots 5 and 6 in 
the SW. 4 of Sec. 24, the SE. 4+ of the Sw. 4 of Sec. 24, and lot 6 in. 
the NW. 4 of Sec. 25, T. 104 N., R. 72 W., containing 139, 56 acres, in 
the Ohamberlain land district, South Dakota, 

At 9:05 a. m. of that day Isaac N. Auld applied to enter as a home- | 
stead lots 7 and 8 in the. SH. 4 of Sec. 24, the SW. 4 of the SE. 4 and 


the SE. + of the SE. 4 of Sec. “4, and ob 5 in the N..4 of Sec. 25, a 


104 N., R. 72 W., sontaihing 163, 62 acres. 
On Agri 26, 1895, Lewis E. Church, county ee waniied to enter 
lots 5, 6 and 7, the SH.4 of SwW.4 ae the SW.4 of SE. 4 of Sec. 24, 
and. lots 5 and 6 of Sec. 25, T. 104, N., R..72 W. pening? 231.25 ae 

as a townsite addition. 

Immediately after the applications of Gerin and Auld, on hes il 15, 
1895, John G. Bartine offered to file a townsite declaratory staccinent 
in behalf of some townsite settlers, which had the effect of delaying 
action on the applications of Gerin and Auld, but said application of 


_ Bartine was rejected on April 23, 1895, and on ‘April 26, 1895, the appli- 


cation of Lewis i. Church, as ponnte judge, was siheticited for that 
of Bartine. As the latter application was in conflict with the appli- 
cations of Gerin and Auld, and charged priority of right over them, 
notice was issued for a ean between the respective parties, which 
hearing closed July 31, 1895. 

On September 7, 7, 1895, based upon evidence taken at the hearing, the 
register and receiver rendered a decision adverse to the application of 
Church. An appeal was taken in the name of Church, county judge, 
and a motion was filed by counsel for Gerin and Auld to dismiss it, 
supported by an affidavit from the county judge showing that said 

appeal was unauthorized by him. 

On April 23, 1896, your office, by letter “G,” ce aed the motion to 


dismiss the appeal, and passed upon and. approved the aa and - 


decision of the local office in the ease. 
Counsel for the townsite claimants moved fo review of your said 

office decision and for leave to amend the appeal. . 
On October 31, 1896, your office a denied the motion and adhered 

to the former decision 
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A petition for certiorari was filed and con sidered by the Departn tment, 

January 18, 1897, and denied. 
A siotision ancien Rule 114 of Practice has since been filed by j ohn 
‘G. Bartine, claiming to represent: both the townsite claimants and the 
county judge as attorney, invoking the exercise of the super visory 
- authority of the Secretar y, and praying for the consideration of the 
- ase on its merits.. The homestead applicants have filed a motion to 
dismiss this petition, chiefly on the ground that it is a second petition 
for the exercise of supervisory authority and is filed out of time, and is 
without merit, the petition for cer tlorarl having irivoked the ¢ exercise of 
the same sathouiy. 3 
- “The petition is open to some of the shiecreis nade nai it has been 
Tound necessary to go through the record, including the evidence taken 
at the hearing, in order to comprehend the present complaint, and it is 
now deemed best to consider and aiaDOne of the case on the whole 
record as presented. we 

The lands in question are a part of those described. in the proclama- 
tion of the President of December 5, 1894 (19 L. D., 431), and declared 
‘open. to entry under homestead. laws, as provided. by act of March 2, 

1889, ‘‘ whenever the Secretary of the Interior shall give due notice to 
the nea officers of this declaration of forfeiture.” This notice took 
effect on April 15, 1895, and at that date the lands were first subject 
both to settlement and entry: They were a part of the ceded Sioux 
Indiau lands, claimed by the Chicago, Milwaukee and St. Paul Railway 
Company under section 16 of said act of March 2, 1889 (25 Stat., 888), 
‘and were by its terms withheld from any sort of use or appropriation 
‘under townsite laws. Whatever steps may have been taken prior to 
April 15, 1895, looking to its ultimate appropriation to townsite pur- 
‘poses, were of no effect, and could in no way become the predicate of a 
future right. The contention that there was a townsite settlement and 
‘survey upon the land on April 15, 1895, which served to appropriate 
and except it from homestead entry, is not tenable. There was no sur- 
vey and no settlement-which the law recognized. _ 

The application of the county judge to enter the lands deearibed as - 
an addition to the townsite of Gladstone, rests then upon the theory of 
its actual occupancy for trade and business on and after April 15, 1895, 
and upon the assumption that Gladstone had not less than one hun- 
dred inhabitants. The record has been carefully examined as to the 

‘status and condition of the original townsite of Gladstone. The land 
applied for is contiguous to it. The original townsite contains an area 
-of only 55.15 acres, but this seems to be more space than is actually 
used and needed by it. There was some discrepancy in the estimates 


made by the witnesses as to the number of its inhabitants. The esti. 
mates of those having the best opportunities to judge, and who were 


| apparently freest from interest in the result of this litigation, placed. 
_sthe number at from forty- one to fifty-four.. The local office found the — 
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Dumber | to be less than one hundred. It is true an affidavit filed by 
some townsite claimants, and which is part of the record, states in. gen- 
eral terms that, Gladstone has more than one hundred inhabitants, but 
_ when the persons who signed the affidavit came to be examined on the 
stand, and to explain, it appears that any persons were considered as 
inhabitants who were in fact not so, and they were unable to make out 
the one hundred. There is no reasonable basis anywhere in the testi- — 
mony upon which the conclusion that it had-one hundred actual inhab- 
itants can rest, and the conclusion reached by the local office, that the . 
number was less than one hundred, is supported by the record and 
approved as a finding of fact. Of its buildings, sixteen were occu- 
pied and twelve unoccupied. This is not evidence of a town the growth 
of which is restricted for want of space to accommodate the growing 
population and increasing business. There appears to have been some: 
lots left over, for which no purchasers were found. The conclusion is. 
irresistible that the additional territory applied for is not needed by 
said townsite for any purpose connected with the legitimate pursuits 
of its inhabitants. But it is insisted that if the townsite applicants are 
not entitled to have this land entered as an addition to the townsite of 
Gladstone, then they nay enter it as an original townsite, or so many. 
subdivisions thereof as are occupied for trade and business, there being 
no express statutory provision as to the number nese than one hundred 
who may make entry for this purpose. 

Section 2387 of the Revised Statutés has reference to public lands 
‘settled upon and occupied as a townsite,” and section 2388 declares 
that an entry under section 2387 “shall iaelade only such land as is 
actually occupied by the town.” The question of the settlement and 
occupancy of this land for townsite purposes will be considered. in 
connection with other townsite statutes. | 

— Section 2389 of the Revised Statutes, and the act of seen 3. 1877 
. (19 Stat., 392), furnish authority for, and indicate the method by hick: 
towns eat founded may be aaded to on the basis of ie Nail 
The fourth section of the act of March 3, 1877, supra, 18 as follows: 


It shall be lawf ul for any town which has macle,. or may hereafter make, entry of 
less than the maximum quantity of land named in section twenty-three hundred and 


eighty-nine of the Revised Statutes to make such additional entry, or entries; of ~ : 


contiguous tracts, which may be ocenpied for town purposes, as when added to the | 
entry or entries theretofore made will not exceed twenty-five hundred and sixty 
acres: Provided, That such additional entry shall not together with all prior entries 
be in excess of the area to which the town may be entitled at date of the additional 
entry by virtue of its ee as prescribed in said section oyenty: three hun- 
dred and eighty-nine, oO 


It is apparent that actual ocenpancy for town purposes isa pre- 
requisite to the right to add the land so occupied to the original town. — 
Tu all cases, however, where the inhabitants of a town applying to | 
make additional entry, or the inhabitants of land of which original 
townsite entry is sought to be made, are less than one hundred in num- 
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ber, it becomes a matter of executive discretion whether such original | 
or additional entry will be allowed. 

In the present case it is necessary to look to the akowne made by 
the townsite applicants to ascertain what claims they have, and with 
what purpose the application is made. It appears that there are 
eighty-seven lot claimants, and that most of them have contributed 
about two dollars each, ostensibly for the purpose of paying the 
expenses of a sur vey. ‘Four of the eighty-seven were residents on 
_ the land applied for on April 15, 1895, and five, according to some of | 
the witnesses, at the date of the hearing. . ‘Where the others were does 
not appear. The townsite claimants were permitted to place their own 
estimate upou the value of improvements. — J. Wellman, who seems to 
have managed most of their affairs, estimates all improvements at 
$3000... Included in this estimate is a lamber office, near the river, with 
the good-will of its business, estimated at $1000. The cost of the sur- 
veys and of a race-track, whieh had been graded across the land applied 
for, but which was grown up in weeds and grass at the date of the 
hearing, was also included. Most of the’ buildings were such as had 
been removed trom the original townsite of Gladstone.. J. Wellman, 
the ehief promoter of the new settlement, was a resident of Gladstone 
‘and the owner of one of the blocks in that town. One resident in the 
proposed addition sold lumber, near the river, one had a photograph- 
car, or building in the. shape of a car aieh could be loaded upon a 
wagon, and there was a. rough stable where stage horses were housed 
and fed. It was claimed that many of the lot owners had dug founda- 
tions, and in some instances had enclosed the lots claimed with wire 
fencing, all of which was estimated as improvements. 

_ As to eighty-two or eighty-three of the lot claimants, they were ot 
actual occupants, but claimed lots by virtue of having contributed to 
defraying the expenses of the survey and having made selection of 
lots. These lots were not resided upon or used for business. c | 

It appears from the affidavit of Judge Church, filed with the answer 
of the homestead applicants to the petition now under consideration, 
with the record, that at the time it was filed there were but two actual 
occupants remaining on the proposed addition. | 

There is no such showing of actual occupancy for townsite purposes 
Nags will authorize the entry to be made. either as an original or as an 
additional entry for the benefit of the occupants. 

' It appears that Auld made settlement on the land claimed by him. as. 
a homestead on February 10, 1893, and that Gerin commenced building 
ov the land claimed by him asa homestead ; in the month of February, 
1893. The first survey for the addition to the townsite: of Gladstone 
‘was commenced in May, 1893, and. the last one in February, 1895. . The 

alleged acts of improvement by townsite claimants cover the period 
between March 1, 1893, and April 15, 1895, and if settlement prior to 
the latter date as any legal airaihoaice in the case, then the home- 
stead claimants are entitled to Pee 7 


- DECISIONS RELATING TO THE PUBLIC LANDS. 327 | 3 


—Itis urged that the local officers err ed i in treating the sppneationk of 
Auld and Gerin as those of qualified homestead applicants, and that 
your office erred in not finding that there was no affirmative proof of 
their qualification. 

- Accompanying the record, and fonmitie part of it, are the applica- 
tions of the homestead claimants with the affidavits required by law as 
to their qualification. These prima facie Show them to be qualified, and 
this prima facie showing was not overcome by any proof offered at the 
hearing. It was not error therefore to treat their applications as those 
of qualified entrymen. — 

It is now insisted that Auld and Gerin are seeking to enter for specu- 
lative purposes and are not qualified. It is sufficient to say, however, 
that this matter is not presented by corroborated affidavit, or specific. 
allegation, such as could properly be made the ‘basis of a » bearing 0 on 
that subject. : 

It is further sourlained that the local officers failed to cover the 
issues in the case in their report, and that your ‘office ignored them. 
That report has been carefully examined and it contains a very com- | 
plete and comprehensive summary of the facts, fairly and impartially ~ 
stated, followed by the statement of the conclusions reached based on 
these facts. The report covers sixteen type-written pages and embraces — 
the material questions in the case. The local officers were not required 
to pass upon irrelevant and immaterial matters, either of law or fact, 
which found their way into the record. The report seems to have pre- 
sented the record and the facts fairly and fully to your office. | 

It is charged that the county judge whose name is used as the 
representative of the townsile claimants both in the application and. | 
subsequent litigation, has sought to surrender the rights of those he 
represents and is in- collusion with the homestead claimants. The 
Department declines to consider the personal controversy between, 
counsel for townsite claimants and the county judge, and has instead 
considered the case on the whole record as though such consideration 
was desired by said county judge, who at least nominally represents | 

townsite claimants. es 

The application of Lewis E. Church, county judge of Cprmay County, 
. to enter an addition to the townsite of Gladstone, is rejected, and in 
the absence of further proceedings the applications of Patrick J. Gerin 
avd Isaac Nv Auld will be, respectively, allowed. my 

Your office decisions referred to in the’ petition, and departmental 
decision of January 18, 1897, are modined to conform hereto. 
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“Y “REPAYMENT CANCELLATION-JUDICIAL DECREE. 
JouN C. HOLLISTER, 


The purpose of the act of June 16, 1880, in requiring the ceinaieiaaent of all sisi 
“under the entry, and the cancellation’ thereof, prior to the allowance of repay- 
--, ment, is to prevent ary assertion of right under such entry after repayment; and. 
- such purpose is fully satisfied where the applicant, who has received patent for, 
_ , the land, in obedience to a judicial decree executes a deed for the land to 
| another, who by such decree i is adjudged to be entitled tu receive the govern-~ 
- meut title. “ vee 4 an % 


_ Séor etary Bliss to the Seoretar' y of the Lr eCusury yy March 8; 1898. 
(W.. V. Dz). | 

| May 21, 1897, the Commissioner of the General Land Office dabnuitiea 

. to this Deonrtnent the application of John C. Hollister for dun acaas 

of $412.70, purchase money and fees paid by him February 26, 1892, 

Seattle, Washington timber and stone entry } No, 16128, for the NE. 4 

of Sec. 24, T. 37 N., BR. 4. EB. 3 

August 21; 1897, the application was aa lowed aaa referred back is 

the ‘Commissions: for settlement, and was subsequently submitted by” 
him to the Auditor for this Department to be certified for payment. 
- September 28, 1897, the Acting Auditor for this Department, by let- 
ter of that date, returned the claim to this Department with the state- 
ment that its allowance does not appear to be authorized by the act of 
June 16, 1880 (21 Stat., 287), because there is no evidence that the 
Commissioner of the General Land Office has canceled the entry. The 
Acting Auditor’s letter submits that such cancellation is essential.to 
give the Secretary of the Interior lawful authority to ¢ cause repayment, 
vo be made. 

' October 4, 1897, the Gener al Land Office reported at iength all of the 
facts beaming upon the case. Jt appears therefrom that the land was 
first entered July 5, 1884, by George W. Smith, who made timber land 
entry No. 8677 therefor; that March 20, 1889, Smith’s entry was can-: 

Geled; that February 26, 1892, John C. Hollister made timber land ~ 
entry for the tract and the same was patented to him thereunder 
- August 8, 1892; that subsequent to the patenting of the tract to-Hol- - 
lister the Stimson Land Company, as the grantee of Smith, the first - 
entryman, brought suit against Hollister to quiet the title to said land, 
and to have it declared that Hollister held the legal title thereto in 
trust for said company; and that March 16, 1896, in the United States _ 
circuit court, sitting at Seattle, Washin gton, a decree was entered in 
said suit holding, among other things: . | _ 
that the plaintiff, the Stimson Land Company, is the equitable owner in fee and 
entitled to the legal title of all the lands described in its bill of complaint, to wit: 
‘The north east quarter of section twenty-four i in township thirty-seven north, range. 
four east, Willamette meridian; that the patent. of the United States of America 


issued to said defendant, Tahini C. ‘Hollister, for said above described land was 
improvidently issued, and was issued without author ity of law, and that said patent 
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- ig‘a cloud upon the title of said plaintiff to the lands therein described and that said: 


t 


cloud shonld be removed, and whatsoever title may have accrued to said defendant: 
under or through said patent is, by said defendant, John C. Hollister, held 1 1n trust for. 
the use and benefit of said plaintiff, the Stimson Land Company; 


lt also appears that this decree further directed that Hollister should 


| convey said tract to the Stimson Land Company within a time stated, 


and that. in pursuance thereof Hollister | made the conveyance as 
commanded, x es : | 

By this decree it was determined i in effect that under his aie and. 
purchase Smith acquired an equitable title to the land and became | 


- entitled toa patent thereto; that the. cancellation of that entry was, 


unlawful; that the sapaeanent entry of the same land by Hollister 


and the patenting thereof to him were unlawful and erroneous by rea- 
son of the previous entry and purchase by Smith, and that the right 


and title of Smith had passed to the Stimson Land Company. 
The act of Tune 16, 1880 (21 ‘Stat., ie oe to. repayments, 
provides: 


‘In all cases where fietaseteud or timber-culture or lesert-land entries or other 
entries of public lands have heretofore or shall hereafter be canceled for conflict, or 
where, from any cause, the entry has been erroneously allowed and can not be con- 
firmed, the Secretary of the Interior shall cause to be repaid to the person who made 
such entry, or to his heirs or assigns, the fees and commissions, amount of purchase 
money, and excess paid upon the same upon the surrender of the duplicate receipt 
and the exeeution of a proper relinquishment of all claims to said land, whenever | 
such entry shall have been rae canceled by the Commissioner of the General Land 


Office. 


» This statute authorizes repayment where from auy cause the entry. 


7 has been erroneously allowed and can not be confirmed. Here the judg- — 


ment of the court. determined that’ the entry of Hollister was errone- 
ously allowed because of the prior and existing lawful entry and. 
purchase. of Smith and that by-reason thereof the entry of Hollister 
could not be confirmed in him. The statute, however, makes the repay-- 
ment conditional upon the surrender of the duplicate receipt, the exe- 
cution of a proper relinquishment of all claims to the land and the 
cancellation | of the entry by the Commissioner of the General Land 
Office. Here the decree of the court and the conveyance of Hollister 
thereunder operate as a.surrender and relinquishment to Smith of all 
claims by Hollister to the land, | 

According to the decree of the court Smith was entitled to the gov- 


ernment title, and.a surrender and relinquishment to him of Hollister’s 


Claim was as effective as would be a surrender and relinquishment to 
the government itself, in a case. where it had not otherwise disposed of 
the land. By.the decree of the court Hollister’s entry and title, with 
all the rights. resulting thérefrom, were effectually transferred to and 
invested in Smith, so that no entry by Hollister remains to be canceled. 
‘The purpose in requiring the surrender of the duplicate receipt, the 
relinquishment of all claims to. the land and the cancellation of the 
entry was to prévent any assertion of claim or tight under the entry. 
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after such repayment. In other words, any possible cloud cast upon 
the titlé by reason of the entry must be removed before the purchase 
money and commissions can be returned. Here the purpose of the 
statute has been fully satisfied by the complete transfer of all possible 
rights under the Hollister entry to one who has been decreed to 
have succeeded to all of the rights of the government in the land. 

I must, therefore, hold that Hollister’s application for repayment 
comes within ue act of June 16, 1880, and that he is entitled to ed 
ment. | 
I trust that the objections presented by the MoGae ‘Moaivot will be 
| obviated by a consider ation of the matters herein presented. — 


— 


HOMESTEAD ENTRY—EFFECT OF REPEAL—SUIT TO VACATE PATENT. | 
J OSEPH WwW. BILBIE ET AL. 


Rights lawfully acauinen by homestead entry, under proceedings in the land office 
| authorized by existing law, may properly be perfected, though the law author- 
izing such entry is subsequently repealed. | 
An application for suit to set aside a patent, based on a charge of fr aud in securing 
_ the entry, will not be entertained, where said charge was fully cousidered by the. 
Department, prior to the issuance of patent, and the alleged facts on which said 
_ charge was made were found not to exist. | 
Suit to vacate a patent will not be advised on the request of a party, where it does 
not appear that the. government is under any obligation to him: to take such 
action, or that any rights, legal or equitable, of the applicant have been ‘preju- . 
diced in the disposition of the land. 
A patent will not be set aside by the courts on the ground of fraud i in ita issuance, if 
by such fraud the entry is only voidable, not void, and the land so patented. 
has been sold to Innocent purchasers without notice of any defect in the title of 


. 


a the patentee. 


Secretary Bliss to. the Commissioner of the General Land Ofte, Mareh 
MND _ © <8, 1098. e 7 (G. BG.) 


J oseph W. Bilbie and numerous other nities of Hillsborough county, | 
Florida, and alleged residents upon lands in said county which were 
- formerly part of the Fort Brooke military reservation in said State, — 
have filed in this Department a petition, asking that suit be instituted | 
to set aside certain patents heretofore issued for said lands. | | 

Said petition was duly entertained, returned for service, and the 
7 parties in interest have filed their respective answers. | 
By departmental decision of July 24, 1894 (on review), 19 L. Ds 48, 
| certain lands in said reservation were awarded to the parties 1 in interest, _ 
and patents issued in due course, as follows: 

To the heirs of Lewis Bell, deceased, lot 8, Sec. 24, T. 29 8. | 

‘To the widow of Edward S, Carew, deceased, lots 9 and 10, same sec- 
tion, township and range. _ | 
: To Frank Jones, lot 16, Sec. 18, same township and range. 

. To Martha Stillings (now Turner), widow. and heir of Andrew Stil. 
lings, deceased, lot 12, oe 19, same township and range. | 
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To Julius Caesar, lot 13, Sec. 19, same township and range. 

To B.B. Chamberlain, lot 14, same section, township and range. 
These are the patents which the petitioners seek to vacate. | 
The history of the litigation and administrative procedure in the 

Interior Department, which was finally closed, so far as lies within this 

jurisdiction, by the issuance of the aforesaid patents, is briefly as fol- 

lows. 

Under instructions from the War Department in MaKe ne 1824, cautain 
lands in the State of Florida were occupied by the United States troops 
in cantonment, and on December 10, 1830, the Fort Brooke military 
reservation, covering an area of sixteen miles square, was established 
by executive order. After various restrictions and modifications, the 
Yemainder, containing 148.11 acres, was on January 4, 1853, duly relin- 
quished, in writing, by the Secretary of War, and, on thie 1 th of March, 
1883, a plat of the tract.so relinquished was sent to the local office at 
Gainesville, Florida, with COMMIESIONEE MecFarland’s letter of that - 
date, as follows: | 7 

‘Herewith inclosed I transmit for the files of your office an approved diagram of 
the subdivision into lots of the late Fort Brooke military reservation in Florida, in 
Secs. 18 and 19, T.2958., R.19 E., and Sec. 24, T.29 S., R.18 E., relinquished by the © 

‘Secretary of War to this Department in writing under date January 4, 1883. 

The plat referred to was received at the local office at 4:45 o’clock 
P. M., March 22, 1883. On that day, at 4:50 o'clock P. M., Edward 8. 
Carew made nomestead entry, covering the whole tract. | 

On April 2, 1883, the Commissioner of the General Land Office . 
instructed the local officers, by telegrain, to allow no entries upou any 
jJand within said reservation. 

On December 17, 1883, Commissioner McFarland, eorsideding the 
status of said land mie the Jaw applicable thereto, held that the land. 
released from reservation was, by the act of August 18, 1856 (11 Stat., 
87), placed under the control of the General Land Office for disposal, 
that the manner of disposition therein provided for was modified by 
the act of July 2, 1864 (R. 8. 2364), and the act of August 3, 1846 (B.S. 
2455), and that it was not subject to entry under the homestead and 
pre-emption laws, nor scrip location. 

Pursuant to said decision, on January 22, 1884, said Gomsiasinnes 
held for cancellation the iomestend entry of Carew. and the pre een, 
declaratory statements of Clifford Herrick and Lewis Bell. 

On appeal to the Department, Mr. Secretary Teller, on May 16, 1884. 
(2 L. D., 606), affirmed. the Commissioner’s decision, holding that the | 
entries and filings upon the tracts in question were premature, and did 
not foreeiose further action by the Commissioner under the pEowsions 
of section 2364 of the Revised Statutes, and said: | : 


1am further of opinion that section 2364 of the Revised Statutes is not inconsistent 
with: said act of August 18, 1856, and that, as it is a general statute, without restric- 
tion, it applies to the disposition and sale detesevatious in Floridaaselsewhere. ... « 
“You sent the plat to the local office to be filed, but you neither instructed the offi- 
cers to open the land for settlement nor to withhold them. Perhaps, you might have 
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? disregarded the provisions of section 2364 (considering them only as directory), and 
instructed the local officers to receive entries aud filings for the tracts. In the 
absence of any instructions, I do not think the filing of the plat of itself foreclosed 
- any further action on your part, and precluded you from applying to the lauds the 
provisions of that section intrusted to your office. . 
The act of 1856 and section 2364 must be read together. Together they make the 
- general law for the disposition by you of these Florida military reservations, and 
claimants are charged with notice of the whole law upon the subject. 
~ On May 10, 1887 (5 L. D., 632), Acting Secretary Muldrow considered 
. the eenlcaton of Daniel Mather to make pre-emption entry of lots 8, 
~9and 10, on said reservation, on the said Mather’s appeal from the 
rejection thereof, and held that the disposition of lands in said reser- 
vation was governed by the act of July 5, 1884 (23 Stat., 103), and that 
said act protected the rights of settlers prior to January 1, 1884, who 
were qualified to make homestead entry. 

On. June 4, 1887, the Honorable Wilkinson Call, a United States Sen- 
ator, from Florida, filed in the Department. a request that the said case 
of Daniel Mather be reconsidered, for two reasons—one of which was 
that a bill had been favorably reported by the committee on public 
lands to donate said reservation to the town of Tampa. 

The attention of Mr. Secretary Vilas was. » called to this’ report, | 
whereupon: he ordered. a hearing 
for the purpose of determining whether said land is ‘included within the limits of an» 
‘incorporated town, or occupied for the purposes of trade and. business, and to deter- 


mine the character of Mather’s settlement, and whether it was simply as an ioe a 
by permission of the military authorities, 


and to this end, all the papers before the Denevanants in the case of 
Mather, and algo in the case of Lizzie W. Carew, were returned. 

| ‘A hearing was had, at which all the conflicting alleged. interests 
were heard, and, on November 25, 1892 (15 L. D. 487), Mr. Seeretary 
Noble rendered a final decision on the record, rejecting all of the claims 
to. the land, among which were the claims of BE. S. Carew, Daniel 
Mather, Andrew Stillings, Julius Caesar, Louis Bell, E. B. Chamber- 
lain, the Heirs of R. J. Hackley, deceased, ald. also the Mayor and City 
Council of Tampa. It was held that the land had never been thrown 
open to settlement and entry, and said: | | 


Under the law as it now stands said reservation will be disposed of Pinte er r the: 
Secretary of the Interior is of the opinion the public interests so require, under the. 
provisions of said act of 1884. .... Action looking ‘to the disposal of said land 
| will be deferred until you are further advised by this Department. 


. _ Motions for review of this decision were filed, upon the consideration 
of which.the aforesaid decision of Secretary Smith of July 24, 1894, 
was rendered, wherein it was held that from the time the aforesaid plat 
was received in.the local office, on March 22, 1883, until April 2, 1883, 
when the telegram was received directing that no entries be allowed, 
said land. was subject to entry as other public lands, of the United 
States; that the entry of Carew was a valid appropriation of the land, 
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except as to prior adverse and subsisting settlement rights, which set- 
tlement rights were recognized and award made, as heretofore appears, 
and it was specifically held that there was no competent evidence in 
the record tending to show. that the a of Carew was made in bad. 
faith. 
- The pertinent legal conclusions are set forth in the syllabus of said 
decision, as follows: | 7 | 
The. act of July 5, 1884, prov iding for the disposition of abandoned military reser- 
vations, is limited in its appitaun to military reservations that were in existence . 


at the date of its passage, or that should be thereafter created. 
The disposition of a military reservation in Florida, abandoned and ceetonsa to 


: : the public domain prior to the passage of the act of July 5, 1884, is governed by the 


provisions of the act of August 18, 1856, and under said act the Commissioner of the 
General Land Office was authorized to dispose of such ne either at public sale or 
under the homestead and pre- emption laws. 


It is submitted by the petitioners that these lands have eisai dis- 
posed of without authorization of law, and the various claims, espe- 
cially the Carew claim, conceived and initiated in fraud, and per fected 
by false pretense and perjury. — . 3 

~The act of August 18, 1856 (supra), provided : 


That all public lands heretofore reserved for military purposes in the State of 
‘Florida, which said lands, in the opinion of the Secretary of War, are no longer useful | 
or desired for such purpose, or 80 much thereof as said Secretary may designate, shall - 
be, and are hereby placed under the control of the General Land Office, to be dis- 
posed of and sold in the same manner and under the. same. regulations as other public 
lands of the United States. 


The sixth section of the act of June 12, 1858 (11 Stat., 336), provided: 


That all the existing laws or parts of laws which authorize the sale of military 
sites, which are or may become useless for military purposes, be, and the same. are 
hershey repealed, and said lands shall not be subject to sale or pre-emption under any 
of the laws of the United States: Provided further, That the provisions of the act 
of August eighteenth, eighteen hundred and fifty-six, relative to certain reservations 
in the State of Florida, shall continue in force. 


The act of July 2, 1864 (supra), provided: | 


. That whenever any reservation of public lauds shall be broug ht into market under 
existing laws, it shall be lawful for the Commissioner of the General Land Office to 
fix a minimum price, not less than one dollar and twenty-five cents per acre, below 
which such lands shall not be disposed of. . 


This act was carried into section 2304 of the Hevibed Siatatew: but 
there made to read, not that “it shall be lawful for the Commissioner,” . 
&e., but the Commissioner “shall fix a minimum price, not less than 
one dollar and twenty-five,cents per acre below which such lands shall 
not be sold.” | 

‘The act of July 5, 1884 (23 Stat., 103), provides: 


That whenever, in the opinion of the President of the United States, tie lands, or 
any portion of: them, included within the limits of any military reservation hereto- 
_ fore or hereafter declared, have become or shall beconie useless for military purposes, 
_he shall cause the same or so much thereof as. he may designate, to be ae under — 
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the control of the Secretary of the Interior, for disposition as hereinafter provided, 
and shall cause to be filed with the Secretary, of the Interior a notice thereof, 


' Section 2 of this act provides for the manner of disposition, whieh i is 
‘sat public sale to the highest bidder for cash:” 7 


Prov ided, That any settler who was in actual occupation of any portion of any 
such reservations prior to the location of such reservation, or settled thereon prior 
- to January first, eighteen hundred and eighty-four, in good faith, for the purpose of 
securing a home and of entering the same under the general land laws, and has con- 
tinued in such occupation to the present time, and is by law entitled to make a 
homestead entry, shall be entitled to enter the land so ocenpied, not exceeding one 
hundred and sixty acres, in a body, according to the government surveys and sub-. 
divisions: Provided further, That said lands were subject to entry under the puyie : 
land laws at the time of their withdrawal. ° 


Section 4 provides: 


That the provisions of the act of Aaa eighteenth, eichteen hundred and fifty- : 
six, relative to military reservations in the State of F lorida, and the sixth section of 
the act.of June twelfth, eighteen hundred and fifty-eight, relative to the sale of 
military sites, be, and the same are hereby, nepesiee: 


This legislation may be summarized as follows: 

The act of 1856 provided that military reservations in the. State of 
' Florida, no longer useful for that purpose, should be placed under the 
control of the General Land Office to be. disposed of and sold in the 
same manner and under the same regulations as s other public lands of 
the United States. 

The act of 1858 did not singe or sibel the act of 1856, 

The act of 1864 (Sec. 2304 R. 8. ) made it lawful for the Commissioner 
of the General Land Office to fix a minimum price, not less than one 
dollar and twenty-five cents per acre, below which any reservation of 
public lands brought into market should not be disposed of, and the 
revision (Sec. 2304) made mandatory what: was by the original act per- 
missive and diseretionary. 

The act of 1884. provided for the disposition of all such lands at 

publie sale to the highest bidder for cash, but protected the rights of 
settlers in actual occupation prior to the location thereof, or who set- 
tled thereon prior to January 1, 1884, in good faith, for the purpose of 
securing a home and of eae the same under tie general laws, and - 
had continued in such occupation to the date of the act: Provided 
further, “That said lands were subject to entry under the public land 
laws at the time of their withdrawal,” and the oe section of said act 
specifically repealed the aforesaid act of 1856. 
- Departmental decision of July 24, 1894, does not refer io the sack that 
- the act of 1884 repealed the act of 1856, but whether such fact was 
overlooked or considered and not thought material, it is not now 
believed that the fact of such repeal rendered the disposition of the 
lands, as directed by said decision, unlawful or erroneous. 

It is reasonably clear that prior to the passage. of the act of 1884, the 
act of 1856 was. the only legislation governing the SeEOr of lands 
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occupying the status of those here involved. It was a special act pro- 
viding for the disposition of lands theretofore reserved for military 
purposes in the State of Florida, and. that disposition was to be in the 
same manner and under the same regulations as other public lands of — 
‘the United States. This included, at the date the lands in the Fort 
Brooke military reservation were placed under the control of the Gen- 
| eral Land Office, homestead entries and pre-emption filings. 

The same purpose was again expressed by Cougress in the act of 
1858, continuing in force the provisions of the act of 1856. 

The act of 1864 was a general act, and whether it be considered as 
permissive or mandator y, did not oneal or modify the act of 1856. 

General statutes do not affect special ones, unless such is clearly the 
legislative intention, and no such intention-here appears, elther express 
or implied. Moreover, the fact that Cougress. saw fit to repeal the act. 
of 1856, in 1884, is legislative recognition of the act at that time as 
-existin Blea. If therefore, rights had been lawfully acquired by home- 
stead entry, and the proceedings of the land office had by virtue of 

authority of the act of 1856, it was not unlawful to allow those rights to 


be perfected under the nomeaicaal law, even though the act which 


authorized the disposition of the land under the homestead law, had. 
been repealed. 

' At the time of the filing of the township plat aforesaid, at the local 
office, the Land Department had full jurisdiction of the land, and was 
authorized, as. has been seen, to dispose of the same under the home- 
‘stead and pre-emptiou laws. Under the practice at that time, a town- 
ship plat was treated as officially received and filed at the moiieahor 


time it reached the local office, and homestead entries and pre-emption ° 


filings were recognized as valid made immediately thereafter. This 
practice was changed in October 1885 (4 L. D.,202), but it was the 
practice in force March 22, 1883. It results that, at that time the Gen- 
‘eral Land Office having fall authority to dispose of said lands under 
the homestead law, the entry of Carew was such an appropriation | 
thereunder that subsequent legislation relating to the disposition of 
like lands would not operate upon it, and this is true regardless of the 
fact that part of the land was afterwards awarded to other parties in. 
the adjustment of equitable priorities. | 

On the question of the alleged fraud in making the entry, it may be 
said that, conceding the United States to be under such obligations to 
* the petitioners as would authori ize it to institute a suit for their benefit, 

it is not believed that such suit could be successfully maintained evell - | 
though the fraud was perpetrated, as alleged. | 

It appears that the charge now made, that Carew and other parties 
entered into a conspiracy to defraud the government of this land, was 
specifically considered. by the Department in its decision of J aly 24, 
1894. (supra), and it was therein found that said entry was made in good 
‘faith, and that the evidence did not establish the charge of conspiracy. 
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| Whatever difference of opinion might exist as to the correctness of 
that finding, it is now conclusive of that issue, the land having been 
patented in pursuance of that decision. The Department is without 
jurisdiction to reverse it, and inasmuch as it is a finding on a question .. 
of fact, the courts will not review it. Fraud is a mixed question of law: 
and fact but the Department has here found that the claimed facts. 
upon which the alleged fraud rested did not exist. 

The general allegation by.the petitioners. of frand in the submission 
of final proof is not sustained by the record. | 
- Moreover, it does not appear that the United States i is under any such 7 
obligation to the petitioners as would enable it to maintain a suit for 
their benefit. | | 
_ The supreme court of the United ‘States, in the case of the United 

States 7. San Jacinto Tin Company (125 U.58., 285), says: 


We are of opinion that since the right of the government of the United ‘States to 
institute such a suit depends upon the same general principles which would author- 
‘ize a private citizen to apply. to a court of justice for relief against an instrument 
obtained. from him by fraud or deceit, or any of those other practices which are’ 
admitted to justify-a court in granting relief, the government must show that, like 
the private individual, it has such an interest in the relief sought as entitles it to 
move in the matter. If it be a question of property a case must be made in which 
the court can afford a remedy in regard to that property; if it be a question of frand - 


-. which would render the instrument void, the fraud must operate to the prejudice of 


the United States; and if it is apparent that the suit is brought for the benefit of 
some third party, aa that the United States has no peéuniary interest in the remedy © 
sought, and is under no obligation to the party who will be benefited to sustain an 


action for his use; in short, if there does not appear any obligation on the part of 


‘the United States to the public, or to any individual, or any interest of its. own, it 
can no more sustain such an action than any private. periou could under similar | 
circumstances, ; | 

. There is nothing in connection with the. pr oceedin; gs had in ‘the ie 
position of the land involved which has operated prejudicially on any 
legal or equitable right of the petitioners. They aré mere squatters, 
and even if these patents were vacated, it does not appear how. they 

-are to be benefited. In that event, the lands would have to be dis- 
posed:of under the act of 1884, supra, which is at public sale to the 
highest bidder for cash. 

Conceding for the sake of argument that the petitioners settled on 

- said land prior to January first, eighteen hundred. and eighty- four, in 

good faith, for the purpose of securing a home and of entering the same 


under the general land laws, and had continued such occupation to the | | 


‘date of said act of 1884, they would not be protected by the proviso to 
‘said act, for the reason that said lands were not subject to entry under 
the public land laws at the time of their withdrawal, hence the pro- 
vision in that act for the benefit of settlers has no application i in the 
disposition of these lands. 

- Another obstacle in the way of a successful maintenance of a suit to 
vacate these patents lies in the fact, made to appear by affidavits and. 
exhibits, that all.or nearly all of the land so patented has been sold 
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and conveyed to third parties. The presumption is that such parties 
are innocent purchasers. for value and without notice of any defect in 
the title of the patentees, on account of fraud or other infirmity. Even 
if. the patents were procured through fraud, unless they were abso- | 
 Jutely void on that account, such purchasers would be protected by the 
courts. 
~The fraud here alleged; even. if permitted to be shown in the courts 
after the proceedings had thereon in the Land Department, is not. of 
_ the character that would authorize. a vacation of the patents as against 
such purchasers, If the frand as alleged were established, it would 
render the patents voidable only, and under such a patent innocent 
‘purchasers for value and without notice would take a perfect title. _ 
It is not believed that the suit prayed for could be maintained. 
The petition is. dismissed, and the papers are herewith transmitted | 
for the files of your office. . 


PROCEEDINGS BY THE GOVERNMENT-—RELINQUISHMENT. 
ALFRED A. ANSCOMB. . 


i: relinquishment filed pending proceeding es by the government takes effect at once, 
aud the land is thereafter open to the first legal applicant, subject onl; y to valid 
adverse claims. 


Baer etary Bliss to the Commissioner of the General Land Office, March 
(W.V.D.) : 8, 1898. | (C.J. G.) 


December 11, 1898, James Malone made pre-emption cash entry for 
the NH.4 SE. 4, E. 4 NE. Zand SW.4 NE. 4 Sec. 12, T. 67 N., BR. 20 W., 
Duluth land district, Minnesota, 

August 25, 1894, on the report of a special agent, the above ie 
was held for Sac ion, it being charged that the entry was fraudu- 
lent in that the entryman did not settle on this land until after the 
repeal of the pre-emption law; that the said entry was made for the 
purpose of obtaining the timber on said land; and that January 4, 1894, 
the entryman eutered into a contract with one Herbert Armstrong to 
convey the laud to him for a consideration of $1500. | 

January 11, 1895, your office, upon the application of the entryman, » 
directed that ‘hearing be had on the above eheneess which said hearing 
was fixed for August 14, 1895, aa | 

J uly 31, 1895, Alfred A. Anscomb made timber and stone application. for the same 
asad, and filed with said application a properly executed deed of conveyance from 
said James Malone to Herbert Armstrong, quit-claiming all right, title and interest . 
in aud to said land; also quit-claim deed from Herbert Armstrong and. wife, Mary L. 
Armstrong, conveying all right, title and. interest in and to said land to the United — 
States of America; also an abstract of title, Properly certified to, BROMINE: non- 
incumbrance of. said land. . 

On the last mentioned date the ial office transmitted this -applica- 
tion to your office, together with an application by. one Thomas M. 
12209—VoL 26—22 
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McConnell, dated December 10, 1894, to purchase the land i in question 
under the ‘amber and stone act, sail pec mended that Anscomb be 
allowed to enter said land. | 

Your office took no action at the time. on the ap pleaneus referred to 
on the ground that they were filed after action had been taken by the 
government looking to the cancellation of Malone’s entry, and prior to 
final action thereon. Instructions, however, were telegraphed to the 
special agent to proceed with the hearing. 

The hearing was duly had at the time fixed therefor, and testimony 
was submitted by the government, no appearance being made on the 
part of the defense. The local office rendered decision holding that the 
charges had been sustained and recommending cancellation of the entry. 
Both the entrymen and tr ansteree were duly notified of ot decision, 
but no appeal was filed.. 

April 25, 1896, your office, the record in this case having been sent 
up, aginmned the desision of the local office and canceled the entry. The 
local office was advised in regard to the applications of Anscomb and 
McConnell that 3 


inasmuch as proceedings ek Beat instituted by the government, looking to the 
cancellation of said entry for fraud, any other action concerning the land involved, 
pending such proceedings, would be irregular and unauthorized. . | 


April 29, 1896, the local office transmitted an application by Thomas 
M. McConnell, filed on that date, to make timber land cash entry for 
the land in question. At the same time attention was called to the 
former application of McConuell and that of Anscomb, both of which 
were then pending in your office. — 7 

May 21, 1896, your office rendered decision in which it was asserted | 
that the ieee ee employed in your office decision of April 25, 1896, 
heretofore quoted, was in effect a rejection of the applications referred: 
to. The local office was further advised that 
an application to enter. lands included within the entr y of another is not recog- 
nized as the initiation of a contest; and where the application is rejected, and an 
appeal is taken ther efrom, a aa Uebaient relinquishment, (or final cancellation of the 
entry of record, ») will not inure to the benefit of the applicant. 

In support of this holding the case of Swanson v. Simmons, 16 L. D., 
44, was cited. The local office was instructed to advise the parties that 
“they acquired no preference right of entry to the land should it again 
become subject to entry, by the filing of said applications.” The appli- 
cation of McConnell, filed April 29, 1896, was returned without action. 

-.Anscomb has now appealed from your said office decision of May 21, 
1896, to this Department, the errors assigned being as follows: | 

1. In not finding that the relinquishment of the Malone entry took effect as soon 
_ as filed, and at once opened the land to settlement and entry without sure action 
on the part of the Commissioner. 
. 2, In not finding that Anscomb made the fir st legal application to enter said land 


after the filing of said relinquishment, and in not applying to the case at bar the 
principles laid down in the case of Her bz0g v, Demmer sa L. 'D., 590). at 
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3. In applying the principles laid down in Swanson. v. Simmons (16 L. D., 44) as. 
having any bearing in this case, as a relinquishment always takes effect as s00n as 
filed no matier what the status or condition of the entry may be. ; 

It appears from the record that McConnell’s first arnloanGnts was not 
formally rejected until your office decision of May 21, 1896, and then ‘on. 
the ground that government proceedings had been ApShIDNEAE looking — 
to the cancellation of Malone’s entry. The said application should have 
been rejected when presented, for the reason that the land was not 
. Subject to entry, the same being embraced in Malone’s entry of record. 
But even if it had been so rejected and McConnell had appealed from 
such action, it would not have been a pending application that would | 
have attached on the cancellation OF Malone’s entry. AMAR ErS Laird, 13 
L. D., 502, 

Vout office rejected Anscomb’s application also because: the govern- 
ment had alr eady instituted proceedings against Malone’s entry. ‘There 
is no doubt as to the authority of the Department to proceed with an 
investigation of an entryman’s good faith, or to take advantage of the 
evidence submitted ‘at a hearing, even after the withdrawal of a con- 
test or the filing of a relinquishment. But in this case, under the first 
section of the act of May 14, 1880 (21 Stat., 140), Malone’s relinquish- - 


ment took effect eo,instanti, and the land thus released became subject 


to the entry of the first legal applicant. As hereinbefore stated McCon-- 
nell’s application did not have the effect to initiate a contest or create 
an adverse claim; hence there was no reason why Anscomb’s applica- 
tion, Malone having rélinquished, should have been held to await the 
proceedings instituted by the government. These proceedings looking: 
to the cancellation of Malone’s entry for fraud, could not operate to. 
defeat the application of Anscomb, who was not a party to the fraud. 
The failure of the local office, therefore, to immediately act upon 
_Malone’s relinquishment does not prejudice Anscomb’s rights. The 
latter’s application, when acted upon, will relate back to the time it 
was filed. The case of Swanson v. Simmons, supra, is applicable to the 
case under consideration so far as the first application of McConnell is | 
concerned, but it does not affect the application of Anuscomb which was 
made after Malone had relinquished. | 
It may be remarked in this connection that an affidavit of contest 
is in the nature of an information, and where the charges contained 
_ therein are sustained the land becomes subject to the preferred right 
of the contestant. If a relinquishment be filed pending the contest 
proceedings it takes effect at once and the land becomes open to the 
entry of the first legal applicant subject to any rights the contestant 
may have. There would seem to be no good reason for the application 
of a different rule where the government itself has instituted proceed- 
ings looking to the caneellation of an entry. As the land in question 
was not subject to any preference right or other adverse claim at the 
time Anscomb filed his application to enter, his said application will 
now be favorably acted upon, if he is found to be otherwise qualified. 
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McConnell’ application, being subsequent to Anscomb’s, is subject 
thereto. 

It is sufficient to say that Anscomb is entitled to perfect his entry 
for. his land because he is shown to have been the first legal applicant 
= therefor after Malone’s relinquishment, without epeeliow ly. discussing 

' the applicant’s specifications of error. — 


Your office decision of May 21, 1896, is modified in accor rdance with | 
tne views expressed. pero. . 


WRIGHT Vv. Goonr. 


- Motion for review of departmental decision of January 6, 1898, 26 
4. Did; paenied by Secr dea Bliss, Mar ch 8, nous: 


———a 


RAILROAD GRANT—INDEMNITY SELECTION--'RANSMUTATION, 
NORTHERN Pacific R. RB. Co. v. GUNTHER. 


An indemnity selectiou made for land included in a pre-emption filing, under which 
“residence has been duly established and maintained, will not defeat the right of 
the pre-emptor to subsequently transmute his claim to a homestead entry. 


Secretary Bliss to the Commissioner of the General Land Office, March 
(W.V.D.) | .  §, 1898 — - (BF. W.C.) 


‘The Northern Pacific Railroad Company has appealed from your 
office decision of May 27, 1896, holding for cancellation its indemnity - 
selection covering the E4 of the NE4 and the Ed of the SE4 of Sec. 9, 
T. 146 N., R. 85 W., Bismarck land district, North Dakota, with a view 
to the allowance of homestead application of Jacob Gunther presented 
therefor. 

The above described tract is within the indemnity. nits of the erant 
to the Northern Pacific Railroad Company, and was included in its list 
-of selections No. 50, filed July 14,1890. It appears that prior to the 
filing of said list of selections, to wit: on May 14,.1890, Jacob Gunther 
had been pernitted to file pre-emption declaratory statement covering 
- said land. On May 24, 1894, not having made proof upon his pre- 


. | émption filing, he fendered a homestead application for the land, and 


in his homestead affidavit alleged continuous residence and improve- 
ments upon the land since the spring of 1887. Upon said allegation 
of settlement hearing was ordered and had, after due notice, and upon | 
the record made at said hearing, both your office and the local officers 
agree in finding that Gunther’s allegation of settlement, residence . 
and improvements was fully sustained as alleged; and your office 
~ decision therefore holds that the tract was not subject to the company’s | 
selection on July 14, 1890, and said selection is held for cancellation, 
with a view of allowing Gantner: application, as before stated. | 

It is contended on behalf of the company that Gunther’s claim to 
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the land at the date of its selection rested solely upon his occupation: 
of the land, and that such occupation without a record claim was not 


sufficient to bar the company’s right of selection. This allegation is — 


not sustained by. the record for, as before stated, on May 14, 1890, just. 
two months prior to the selection by the company Gunther had been’ 
permitted to file pre-emption declaratory statement for this land.. This 
declaratoty statement was regularly and properly allowed, and the. 
right of transmutation is an incident to every valid pre-emption filing... 
The application by Gunther to make homestead entry of this land is, — 
_in effect, a transmutation of his filing, as he claims credit for his resi-. 
dence and improvements antedating the filing of his preemption 
declaratory statement. Having established his allegation of continuous. 
residence since prior to the filing of his pre- emption declaratory state .. 
. ment, it must be held that no such right was secured by the company - 
nice its selection made subsequent to Gunther’s pre-emption filing a as 
would. bar his right of transmutation as applied for. | 
Your office decision is accordingly affirmed; and upon completion of | 

entry by Gunther the company’s selection will be canceled. 


- HOMESTEAD-SETTLEMENT RIGHUTS—PRACTICE—REHEARING. 
| Rowan v. KANE. 


If a contestant, who bases his claim on priority of settlement, fails to maintain his 
residence on the land during the pendency of the contest, an intervening adverse 
settlement will defeat his right to the land. 

The remedy of a party who isnot ready for trial is by way of moton for continuan ce, 
and not by application for rehearing filed after default and judgment, 


Secretary Bliss to the Commissioner of the deena Land Offtee, Mar ah : 
(W.V.D) 10; 1898. E (®. 5.0.) 


The land involved i in this controversy is the SW. 4 of See. 20, T. 48 N., 
BO W,, Ashland, Wisconsin, land district, aud was formerly einbtacad | 
in @ railboad grant that was forfeited by act of September 29, 1890 


(26 Stat., 496), By section 2 of said act it was provided that all settlers on 


in- good faith on the lands forfeited, at the date of the passage of the 7 
act, if they were otherwise qualified, should be entitled to a six months’ : 
preference right to enter the same under the homestead laws. | 
Anterior to the present controversy it is shown that one Leonard re 

Knox made homestead entry of the tract; that George W. Kane, the 
defendant herein, initiated a contest apainst this entry, alleging settle- 
ment thereon prior to September 29, 1890. As a final result of the 
hearing had between these parties, the Department, on September 23, _ 
1893, affirmed the action of your office in awarding the land to ne. 

Motion for review of this decision was filed, and on colie 26, 1895, the 

- same was denied. - -_ 
On pOPnaany 16, 1895, before the decision by ie Department i in the : 
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first case, Mary Rowan. filed an. affidavit of contest, alleging that 
neither Kane nor Knox had resided on or occupied the land for two 
years prior thereto, and that both had abandoned the same. On May 
31, 1895, Rowan filed her application to make homestead entry of the 
Avact: ailesing that she was residing thereon. 

On June 6, 1895, and within thirty days from sscieing notice of the 
decision of the Department, Kane made homestead entry of the lands, 
-and on June 10th following, Rowan filed another affidavit of contest, 
reciting her former applications to contest and enter, alleging settle- 
‘ment on February 15, 1895; that she established her residence thereon 
March 9, 1895; and that Kane had not cultivated or improved the 
same, or resided thereon for more than three years. A hearing was 
ordered, personal service made on Kane, and on the date set for the 
hearing he made default. The contestant put in her testimony, and 
the local officers deeided in ber favor. 

Thereupon the entryman filed a motion for a ete wine: aiiesiae that 
owing to his failure to get some money he was negotiating for, he was 
unable to procure witnesses for the trial, or go himself; that each year 
he had cultivated to crop a portion of the land; that he had made 
his home on the land and had no other; that he kept up and main- 
tained his improvements. thereon; that he did not remain there con- 
tinuously because of his poverty; that he had his house furnished with | 
_all things necessary for house-keeping, and the same were stolen dur- 
ing his absence. This affidavit is corroborated by the person with 
whom he alleges he was negotiating a loan, and by two others, who 
swear they know the contents of the affidavit made by Kane, and know 
the same to be true. These affidavits were sworn to in Douglas county, 
Wisconsin. The land in controversy is in Bayfield county. © | 

The local officers overruled this motion: whereupon the entryman 
appealed. Your office, by letter of March 18, 1896, dismissed the con- 
test for the reason that— | 

‘Pending this contest (Kane U. Knox) no J could be acquired by any interven- 
ing settler or applicant. No rights could subsequently attach as against Kane by 
settlement, or the tiling of an application, by a third party, aud while the land was 
covered by au entry which he was contesting, he was not required to maintain his 
residence thereon. 

Motion for review of this decision was overruled July 16, 1896, | 

The contestant has appealed, assigning error as follows: | 

I, Error in holding that pending the former contest of Kane v. Knox, no rights 
could be acquired by Mary. Rowan as an intervening settler or applicant. _ 
~ ID. firror in holding that “while the land was covered by an entry which he 
(Kane) was contesting, he was not required to.maintain his resideuce thereon.” 

II. Error in finding that “he (Kane) had returned on June 16, and when notice 

was served June 17, he was on the Iand.” 

_TY. Error in dismissing plaintifi’s contest. 

-Y, Error in not holding that one who contests an entry ly reason of his alleged 
prior settlement must comply with the settlement laws and must maintain his resi- 
dence on the land, even though it is covered by the any he is contesting. 
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The testimony submitted by the contestant shows that for a number 
of years prior to his. entry Kane had not resided upon, improved or 
cultivated the land; that he did not reside in the same county, but 
was employed in the police department of a town in another county ; 
that his house on the tract.was in an uninhabitable condition, and that 
he was not even seen on the land for a long time prior to his ae In 
brief, the testimony shows that he did not reside upon the land after 


the contest against Knox. It also shows that Rowan established her - 


residence thereon March 9, 1895. 
‘The Department i is unable to agree with the decision of. your office 
quoted above. It will be recalled that Kane based his right to the © 

’ tract, in his contest against Knox, on the fact that he was a prior set- 
tler thereo; and it was decided’ that he was, on this ground, entitled 
to the land. “But to avail himself of this right he must have main- 
tained ‘his residence and complied with the law. In Hall ». Stone. 
(16 L. D.,199) the Department laid down the general rule that— 

A homesteader who claims’ priority of right by virtue of an alleged settlement, 
inust comply with the settlement law and can not defer the establishment and main- 
tenance of residence until the allowance of his application to enter. 

The doctrine announced in this case has been followed in all cases 
where the party to the contest has relied on prior settlement. (McInnes 
wv. Cotter, 21 L. D., 97; Foote v. McMillan, 22. Id., 280; Benjamin ~. 
Eudailey, 25 Id., 103; Thompson et al. v. Craver, ic 279; Griffin v. 
Smith, Id., 329.) In the case of Johnson et al. v. Smith et a (23 L. D., 
317), the facts are similar to those in the case at bar and the land situ- 
ated in the same land district. It was there decided (syllabus): 


A second contest may be entertaiued on the charge that the entryman has failed 
to comply with the law since the hearing in the former suit. 


If a contestant relying on his prior settlement does Abi ‘neintaia 
7 his residence on the land during the pendency of the contest, then it is 
- competent for another to settle upon the tract and argue a right 3 
superior to the first. . 
_ The rule announced by your office would be senna iene the dotiiedt 
was based on mere default of the entrymen and when the latter had | 
possession of the land, but where one relies on his prior settlement it is 
incumbent on him to maintain his residence and otherwise comply with 
the law. This, apparently, Kane has not done. Hence the contest | 
should not be dismissed. | 7 
The order of your office, therefore, in dismissing the eentsse, - . 
reversed, _ 
The motion for a rehearing, which the local officers overruled, is riot 
- sufficient to warrant the re- -opening of the case. Kane had full thirty 
days’ notice, in which to prepare for the trial. If for any sufficient 
reason he was unable to proceed. at the time set therefor, the hearing 
would lave been postponed on. application. Instead of making an ~ 
application for a continuance, he elected to ig nore the proceeding, and. 
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after judgment against him seeks to have a rehearing. “This motion 
must be treated the same'as any other of a like kind and its sufficiency 
determined by the rules governing ‘new trials in courts of Jaw. 

Katie does not allege that he has lived on the tract during the period 
_of the former contest. He says he has made the same his “home and 
have had or owned no other home”; that he has not remained continu: 
— ously thereon because of his Nowe. and the expense of the former: 

contest, and that he had to earn money by daily labor for his own sup: 
_ port and that of his mother; that he has each year cultivated to crop_ 
a part of the land, as his time and ineans would permit. 
He does not state that hecan prove any of these matters if given an_ 
oppor tunity, neither does he give the names of any witnesses by whom 

he can establish any of the allegations, or set forth what he or any > 
witness would swear to if a rehearing was granted. The witnesses who 
verify the affidavit do not pretend to know the land or the conditions. 
that prevailed, neither do they swear that they would be: pr esent and. 
* testify. . 
The action of the local officers in denyin g the siotion: and their 
recommendation ou the merits of the case, is therefore approved. 


HOMESTEAD CONTEST DEATH OF: ENTRYMAN. 
Rover v, GROVER’S HEIRS. 


In a contest against the heirs of a homesteader, on the saa that they have failed 
to comply with the law, itis essential that the. death of the entrymau should. 
be alleged se proven. 


Secretary Bliss to the Commissioner of the General Land Office, Mareh 
(W. Vv. D.) - 10, 1898. CH Gh) 


~ James M. Grover made homestead entry, September 15, 1890, for the 
SW. 4 of Sec. 24, T. 17 N., R. 1 W., within the land district at Olympia, 
Washington. July 11, 1895, Michael Robel instituted contest proceed-- 
ings seeking a edncellabion of such entry, alleging that Grover died 1 in 
the month of June, 1894, : 


and that his heirs have wholly abandoned said tract and changed their residence 
_ therefrom for more than six months since making said entry, and ‘next prior to the: 
date hérein, and that they have failed to improve said tract; that said tract is | not 
. settled upon and cultivated by said heirs. as required by law. 


- The affidavit of contest is corroborated by Otto Hoffman, who site _ 
ward appeared at the hearing asa witness for the contestant and who 


states in his corroborating affidavit that he knows from personal 
observation that ute statements made in the atidavit for ca are 


true. 

- duly 12 , 1895, Robel filed an affidavit in the local office, which is to: 
_ the effect that so far as can be ascertained by inquiry, and from the 
records in the office of the clerk of the court for the county in which 
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the land is situate, there has never been any administrator. appointed 
for the éstate of the deceased entryman; that his only heir resident in 
said State, “so far as affiant can ascertain,” is Mrs. Lucy Warriner, of 
Whatc¢com county therein, and that he believed that all-other heirs of 
Said decedent are non- residents of the State of Washington, as he madé 
diligent inquiry regarding the residences of. the same from the neigh- — 
bors in the vicinity of the land in question and also from the postmaster. 
at Olympia, Washington, the post-office address of the residents in thé 
neighborhood of the land. Upon this showing Robel requested. that. 
notice issue for publication, posting, and mailing, as provided by Rules’ 
13 and 14 of Practice. Personal service of the notice was made upon. 
Mrs. Warriner, on July 16, 1895, by the deputy sheriff of Whatcom: — 
county, Washington. It further appears that on said date the con: 

_testant deposited in the mails a registered letter, addressed. to: Mrs. 

Elizabeth Cruikshank, at Oakes, Colorado, a sister of the deceased 
entryman, containing a true copy of the notice of contest,-and he also. | 
addressed a like letter to the heirs or legal representatives of James: 


M. Grover, deceased, at Olympia, Washington, and. deposited the same. - 


in the post: office at Olympia, Washington, which was the post-office at_ 
which the entryman, Grover, received his mail. The contestant further — 
; alleges in an affidavit filed by him that the residence of none of. the | 
legal heirs or representatives of the deceased, who are non-residents of | 
the State of Washington, is known to him, axoept that of Mrs, Cruik- 
shank, upon whom service by registered mail had been secured. 7 

Notice by publication was ordered by the local office, and was pub- 
lished, posted in the office of the register and in a conspicuous place 
on the tract in contest, each for the prescribed period.. .The heirs are 
not named in the published notice.- 

A hearing was had, and prior thereto Mrs. Elizabeth H.G. Guilkenane | 
caused a written appearance to be entered by her as sister and heir at’ - 
law of the deceased entryman. At this hearing the evidence offered by’ 

_ the contestant was that of -himself and Otto Hoffman, which was taken: 
on printed blanks, and these witnesses Were Cross- exanined by the 
attorney for Mrs; Cruikshank. | 

_ The contestant, Michael Robel, testified in chief, that he resided 1 in 
_ Kitsap county, Washington. abour seventy-five miles from the tract 
involved, and had been acquainted with the tract since about April 15,. 
1895; that he knew from personal observation that the heirs of Gr over, | 
deceased, had not fenced, cultivated, built or resided. upon; or in any 


| Way improved said tract, except to elas: about one and one-half acres) 


aiid to erect a small log cabin: that the said tract was then i in its natu. 

Tal condition, except as stated by him, and that the present residence’ 
of the defendants was unkuowh to him, except that of Mrs. Lucey War:. 
tiner and Mrs. Elizabeth Cruikshank, who were duly served with notice: 
of the contest. Upon cross-examination, the contestant states, in sub- 
Stance, that he had been upon the land three times in April and July; 
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that. he was shown the land by one Seyfang, who. lived near the cabin — 


on the tract; that none of the “ slashing” was cleared, and that there 
was no ele where the tract could have been édltvated: and that the | 
cabin on the tract. a as if it had not been occupied for three 
years. | 

_ Hoffman testified 4 in chief, corroborating eener salty: ‘ne faseimony of 
the contestant, and stating that the present residence of the defendants 
was unknown to him, except that of Mrs. Warriner and Mrs. Cruik- 


_ shank, which he gives. Upon cross- -examination, he states, in substance, 


that he had been on the main part of the land Hires times. ‘the preceding 
spring; that Seyfang showed him the corners, and from that fact and — 
‘because he had seen it on the map, he knew the tract visited by him to 
be the tract in dispute, although he could not give the section, town- 
ship or range in which the tract is located; that he knew that there 
had been no cultivation of the tract the preceding year, 1894, because 
nothing had been done to the slashing and the land had not been 
cleared; that one could not stay in the house, and that he “would not 
like to sleep there at night;” and that everything was ‘‘torn up around 
there.” — 

At the close of this evidence, the attorney for Mrs, Cruikshank, none 
of the other heirs appearing, either in person or by attorney, moved to 
dismiss the contest, for the reason that a prima facie case had not 

been made out, and because the allegations of the contest had not 
been proved. No further testimony was offered, and ‘thereafter the 
local officers held that the land embraced in the homestead entry of . 
Grover had been “wholly abandoned and not cultivated or improved 
by the heirs of the deceased claimant in accordance with the homestead 
law,” and they recommended the cancellation of such entry. | 

. Upon appeal by Mrs. Cruikshank, your office, on May 2, 1896, held 
_ that the contestant had made out a prima facie case, and affirmed the 
decision of the local office. A further appeal by Mrs. Cruikshank 
brings the case to the Department. 

_ She contends that the contestant did not establish by proof the alle- 
gations of his contest and that the same should therefore be dismissed, 
‘no just grounds being shown for the cancellation of the entry. 

_. Itis unnecessary to consider her rights in the premises, or any ques- 

| tion touching the sufticiency of the proof as to the ideutity of the land, 
its abandoninent, or the alleged failure to cultivate and improve fhe 
- gaine, inasmuch as there is a total] failure of proof upon one of the essen- 
tial allegations of the contest, namely, the alleged death of the entry- 
man in the month of J une, 1894, This allegation is not supported by 
any evidence whatever. This omission is fatal to the contest, as there 
must be both allegation and responsive proof as to the death of the 
entryman where the charge of the contest is the failure of the heirs to - 
comply with the law after the death of the entryman. lense v. Hart- 
well’s Heirs, 13 L. D. , 837-338.) | a 
The appeulrance of Mrs. Cruikshank, as s shown by. the record, is not 7 
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_ sufficient to dispense with proof in this case of the death of the entry- 
man. Other heirs, known and unknown, who were made parties by 
service and by publication, are not bound by the record unless all the 
essential allegations of the contest have been proven. The failure to 
prove the death of the entryman having been brought to the attention - 
of the Department, and there being other parties who must be affected — 
' by the result of the contest for whom no appearance has been made, 
the necessary proof of the death of the entryman can not be pene 
with. 
The decision of your office i is therefore reversed and the contest must _ 
be dismissed. : 
SCHOOL INDEMNITY—INDIAN LANDS. 
STATE OF SourH DaKora, 


Lands within the limits of the Great Sioux reservation, restored to the public 
domain by the. act of March 2, 1889, are subject. to disposition only under the 
homestead Jaw for the heneht. of the Indians, and cannot be taken as school’ 
indemnity; and the certification, therefore, of said lands under school indemnity 
selections is wholly inoperative and conveys no title to the State. 


_ Secretary Bliss to the Commissioner of the General Land Office, Mareh 
(W. V. DD.) oe 10, 1898. . (E. FYB.) 


By letter of J anuary ol, 1898, you submit for consideration two lists 
of indemnity school elect bis “ierewlore certified to the State of South 
. Dakota, said lands being within, the limits of the Great Sioux reserva- 
vation and were selected in lieu of losses occurring outside of said 
reservation. 

All lamis within the limits of this reservation, which were cappored 
to the public domain by the act of March 2, 1889 (25 Stat., 888) are sub- 
ject to disposition only under the hantestoatl law upon the conditions _ 
prescribed by the act, except the sixteenth and thirty-sixth sections, 
which by the 24th section of the act are expressly reserved for the 
benefit and use of the public schools, whether surveyed or unsurveyed. | 

It was never contemplated that these lands should be subject to selec- 
tions by the State as indemnity to compensate for losses, occurring 
either in the reservation or out of it, for the reason that the lands are © 
to be disposed of for the benefit of the Indians and the act provided 
that payment shouid be made for every acre of land disposed of within 
said reservation which should be eppnes to the ponmenent fuid of said 
Indians. 

The act mere that all lands disposed of within the first jnese 
years after the taking effect of the act shall be at the rate of one dollar 
and twenty- five cents an acre, and at the rate of seventy-five cents an — 
acre for lands disposed of in the succeéding two years, and thereafter 
at the rate of fifty cents an acre, and all lands, not disposed of at the end 
of ten years are to be taken by the United States at fifty cents an acre 

which sum is to be credited to the permanent fund of said Indians, - 
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The 24th section reserves the 16th and 36th sections for school pure | 
poses, but provides that. the United States shall pay said Indians for 
said lands at the rate of one dollar and twenty- five cents per acre for 
all lands reserved under the provisions of said section. 

The certification of these lands to the State of South Dakota being: 
clearly contrary to the express terms of the Statute, and in.violation of 
the solemn agreement entered into with the Indians as expressed in 
the act of March 2, 1889, the certificate of the Secretary of the Interior 
was wholly void and ineffectual to convey to the State any right, title 
or interest in the same.. Weeks v. Bridgman 159 U.S., 541. There is 
no authority to dispose of these lands except in the manner and for - 
the purposes provided for by the Statute aud as no conveyance of said. 
lands has been made by such certification, it is the duty of the Depart- 
ment, to execute the trust imposed by the Statute and to pinuORe of the 
‘lands for the benefit of the Indians. | 
But in view of the fact that the State may have fisposed of some of 
the tracts, since certification, the first being as early as September, 1892, 
relief should be afforded through legislation authorizing the State or 


its grantees to purchase said lands at. the price for which the United 


States is liable under the 21st section of the act of March 2, 1889. 
In order that the State or its grantees, may have the opportunity of 
securing such relief through congressional interposition, you will with- 
hold from entry all lands embraced in such lists until further ordered by 
the Department. In the mean time the State should be notified of this. 
action, that it may take such steps as it may deem proper. | 
With reference tothe decision of February 12, 1894, in the case of © 
the State of Nebraska (18 L. D., 124), to which you al attention, you. 
are advised that no other lists of seloobions of lands, within said reserva- 
tion should be acted upon by you under said decision until. ae ecnuoE 
of the Department is. apecially called thereto. 


—— 


| PRACTICE—APPEAL—CERTIORARI—MINING CLAIM-—PROTEST. 


Crown Port Minne Co. v. Buck. 


When notice of a decision is served on counsel resident in Washington the rule does 
not require a copy of said: decision to be served. 

Certiorari will not be granted where it is apparent, from the facts as stated by the 
petitioner, that if the. appeal were before the Department it would be dismissed. 

A protest. against a mineral application will not be entertained during the pend- 
ency of adverse judicial proceedings instituted by the protestant and others; 
and this rule is especially applicable to a case where the matters alleged in the - 
protest may be made the subject of Peeteaten inquiry in the pane Buyers’ 
“proceedings. | . 


Secretary Bliss to the Commissioner of the General Land Office, March 
—(WVeD) 10,1898 ((P.d.6,) 


It appears. frot the record that W. M. Buck, in =; anuary, 1897, made. 
| application for patent for the Louisa lode mining claim, survey, No. 
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10,532, in Pueblo, Colorado, land district, and during the period of pub- | 
lication ten different adverses were filed a gainst the same, and suits 
brought in support thereof, and are still pending. 

- After the commencement of these suits, and on May 24, 1897, The 
‘Crown Point Mining Company, one of the adverse claimants, filed in 
the local office a protest against the Louisa application, asking for its 


rejection and cancellation, on the enoyne that the Louisa paiey was... 


_ fictitious and fraudulent. 

The local officers dismissed the pr otest, “aud the protestant. appealed: 
Your office, by letter of September 9, 1897, sustained the action of the — 
local officers, for the reason 


thaé all proceedings in the matter of oi sppiation must ibe stayed until such 
time as the suits pending on the errors claims shall have been devermned or said © 
adverse claims waived. © ©. . 


On the same day, resident counsel was sore with notice of your 
office decision. On November 13th following, resident counsel filed in 
‘your office an appeal. It appears that the local officers forwarded 
_ another appeal, filed in their office November 27th. Counsel for the 
applicant moved that these appeals be dismissed for the reason that 
they were not filed in time, and your office, by letter of December 24th, 
sustained the motion, holding that the time within men appeal should 
have been filed expired November 11, 1897. | 

Counsel for The Crown Point Mining Company have filed in the 
Department a petition for a writ of certiorari, pray g that the record 
may be forwarded to the Department. | 

A motion has been filed by the defendant to dismiss this petition, for 
the reason that the right of appeal has not been denied, and therefore 
_ the petitioner, under the decisions, has no right to a writ of certiorari, 
Aside from the recital of the facts, substantially as set forth above, 
_ the petition assigns no legal reason for the issuance of the writ. It is 
alleged that the appeals should not be dismissed for the reason that a 
copy of your office decision was not served until September 27th. It 
is not denied that local counsel had notice of the decision of Septem- 
ber 9th, or that he received such notice on that day. When notice ” 
of a clecision is served on counsel resident in Washington, the rule 
does not require a copy of the same to be served.. The reason. for this 
rule is fully set forth in Weed v. Sampsel (19.1. D. 461). See also 

Porter v. Burns (20 Id., 89). : 

This notice to resident counsel is equivalent to service on the party 
in interest, and appeal should have been filed within sixty days from 
date of such service on them, The time for filing the appeal expired 
prior to November 13th. It was not filed until November 13th. 

It is well settled that an appeal filed In your office without objection, 
places the case to which it relates beyond the jurisdiction of your | 
_ office, and the question as to whether it is filed in time, is ordinarily 
one for the Department to determine. But, while this is true, it would 
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seem te be minecessaiy to require the record to be sent up in this 
instance. (Rudolph Wurlitzer, 6 L. D., 315.) 

It is apparent from the facts as stated by the padidiong: that if the 
case were here the appeal would be dismissed, because of the tardy 
appeal, and in such cases the writ of certiorari will not. be granted. 
(Nichols v. Gillette, 12 L. D., 388;. King et al. 0. Chieago, ete., 18 Id., 
452; The Ourrency Mining Co., 20 Id., 178.) 

Aside from this, however, the action of your office in dismissing the 
protest is not alleged or shown to be erroneous. The most that can be 
said is that the petitioner alleges that it will suffer material injury 
because of vexatious and costly litigation “in opposing an application 
which must be canceled, sooner or later, no matter what the courts” 
may determine in the pending adverse proceedin gs.” The “adverse 
proceedings” were initiated by the protestant. The Orown Point Com- 
pany and the other adverse claimants resorted to the local courts to 
settle their respective rights to the ground in conflict, and if there be — 
merit in their claims it will be established by the judgment of the 
court. In that event they will get all they could by any other means, 
and in the event of their failure the question as to the validity of Gia, 

survey will be one simply between the government and the entryman. 
Again, it is believed that the matters alleged in the protest may be 
made the subject of legitimate inquiry in the adverse proceedings. If 
there has been a fraud perpetrated on the government in making this 
survey, as charged, if would be a fraud to the same extent upon those 
who own or claim the ground in conflict. The locus of the land claimed 
by the applicant for patent, and that for which he procured an order 
for an official survey, is deemed to be an important element in deter- 
mining the possessory rights of the ‘patties to the litigation now 

pending. : + 

The petition for certiorari is therefore denied. 


RAILROAD LANDS—ACT OF MARCH 3, 1887_SETTLEMENT. 
OLSON v. TRAVER ET AL. 


' The right to receive patent conferred by section 4, act of March 3, 1887, on. pur- 
chasers of railroad Jands, can not be recognized, where the contract of purchase | 
has. been abrogated. by a subsequent agreement, made prior to the application 
for the exercise of such right. | . 

A decision of the supreme court of the United States that dint a patent for lands 
issued to a railroad company, and restores the title to the government, renders | 
such lands subject to settlement, in the absence of any prohibition; but in such 
ease it is competent for the Land Department to determine when sald lands _ 
shall be opened to entry, and. make due provision therefor. 

One who settles on patented lands can gain no right thereto while the patent i is out-. 
standing ; but if the patent is subsequently vacated, and the lands become sub- 
ject to settlement as part of the public domain, the right of such settler will _ 
attach from such time, aud must be protected, if duly asserted. 
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An application to perfect title under the act of March 3, 1887, ‘will not defeat the 
right of the applicant to subsequently abandon such application, and assert a . 
claim to the land as a homestead settler. 7 


Secretary Bliss to the Commissioner of the General Land Office, March 
(W.V.D.) | 10, 1898. (Y. ‘B.) 


This case comes. before the Department on the appeal of Ole Olson’ 
and Daniel L. Simpkins from your office decision of March 6, 1897, 
affirming the action of the register and receiver in awarding to William | ~ 
Traver the right to make homestead entry of the SE. 4 of Sec. 25, T. 
94 .N., R. 41 W., Des Moines land district, Lowa. 

The tract in oneoreEs is within the fweuty: mile cent limits 
of the grant made by the act of Congress of May 12, 1864 (13 Stat., 79), 
to the State of Iowa, to aid in the construction of a railroad from Sioux 
City, in said State, to the south line of the State of Minnesota, which 
grant was conferred upon the Sioux City and St. Paul Railroad Com- 
pany; was withdrawn for the purposes of the grant September 2, 1867; 
is opposite the constructed line of road; was selected by the company 
September 2, 1867, and patented to the State for the benefit of said 
road June i, 1873. Subseqnently suit was instituted by the govern- 
ment to secure the cancellation of said patents and restore title to the: 
lands to the United States, which resulted in the decision by the 
supreme court, October 21, 1895, in the case of Sioux City v. United States, | 
159 U.S., 349, awarding the land to. the government.. Afterwards, by 
order of November 18, 1895, the lands involved in that suit, including 
the tract in coritroversy: were made subject to entry, on February 27, 
1896, under the public land laws, pursuant to instructions contained in. 
said order. In said instructions it was directed’ that ninety days’ 
notice be given, during which period claimants of rights under the pro- 
visions of the adjustment act of March 3, 1887, were required to give 
notice of their claims in BEOOEC ANCE with the dirdular of eens 13, 
1889 (8 L. D., 348). | 

On January 7, 1896, Ole Olson and William ore both filed appli- 
cations for said SB. 4 , under the provision of the said act of March | ie 
1887. Whereupon a eeane was ordered for March 24, 1896. On Feb- 
ruary 27, 1896, the day fixed for the opening of the lands to entry, 
Simprins and. eight others presented applications to make homestead — 
entries of said SEH. 4, and tendered the usual fees. On the day fixed 
for hearing, March 24, 1896, Traver, tendering the proper fees, filed an 
application to make. homestead entry of said tract, declaring that. his | 
former application had been made through inadver tence and misunder- . 
standing. Thereupon the trial proceeded, Olson, Traver and Simpkins 
only being represented. The other applicants, not having then appeared | - 
or subsequently appealed, are out of the case. Decision was nade, as 
before stated, by the register and pees ane by y our aks, on appeal, 
in favor of Tr aver.. 
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The case was élaborately argued here, has been fully considered, and 
conclusions reached as hereinafter stated. | 

Olson claims a right to purchase the tract under the provisions of 
section 4 of said act of March 3, 1837, and. this claim will be first 
7 considered. | 

Said section, so far as s applicable to his claim, iS aS follows: 

. That as to all lands, except those mentioned in the foregoing section, which have 
been go erroneously certified or patented as aforesaid, and which have been sold by 
the grantee company to citizens of the United States, or to persons who have declared 
their intention to become such citizens, the person or persons so purchasing in good 
faith, his heirs or assigns, shall be entitled to the land so purchased, upon making 
proof of the fact of such purchase at the proper land office, within such time and 
- under such rules as may be prescribed by the Secretary of the Interior, after the 
grants respectively shall have been adjusted. 

Has Olson shown himself to be a qualified ere pone fide purchaser, 
of the tract in question, from said company, within the purview of the | 
section? To answer this question, in the view now taken of this case, 
it is only necessary to state the following material matters, found in 
the record, in addition to those already stated. 

Tt thus appears that on March 21, 1887, Olson’ entered ‘ato a written 
cenknaes with the St. Paul and Sioux City Railroad Company, and 
Drake and Wilder, trustees, to purchase the tract in question at and 
for the sum of $2,240; the sum of $160 being’ paid in cash and the 


balance to be paid in ten. equal annual instalments, with interest onthe _ 


deferred payments. From endorsements ou. the contract, it appears 
that two other payments. were made prior to November 10, 1889, wancn 
made the aggregate amount paid. on the contract $686.00. 

On October 16, 1894, Olson and the railroad company made a sup- 
plementary contr act, svhereii it is recited that, in a suit pending therein, 


| the United States circuit. court for the northern. district of Towa had — 


decided that the company had no title to said tract of land, and that: 
the company had taken an appeal | from this decision to the United States 
- supreme court, and it is then. agreed that the fornier contract be so | 
modified as to postpone further payments thereunder until after the 
decision of the supreme court in said. case, and it is also. stipulated: 


_ That in the event of a decision in the above entitled action in the United States 
supreme court adverse to said Sioux City and Saint Paul Railroad Company as to the 
title to the said land above described, the said party of the second part will within 
ninety days thereafter surrender said original agreement and this modification 
thereof to the parties of the tirst part, at St. Paul, Minnesota, and receive therefor 
from the said parties of the first part, or either thereof, the amount which has then 
been paid on said agreement on account of principal and interest mentioned in said 
original agreement, the same to be received and accepted by said second party in 
full settlement of all his rights under said original agreement and this modification 
thereof, and as a release of any and all claims suffered by said party of the second 
part, his heirs, executors, administrators or assigns, by reason of the failure. of the 
title of said parties of the first part to said land. 2 fe 


' Conceding, for the sake of argument, that the original. contract. evi- 
denced a purchase from the company, and that it is otherwise shown 
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that Olson acted in good faith and was duly qualified as eqn the 
supplementary contract clearly provided for the annulling and sur- 
render of the original contract and an abandonment of Olson’s rights 
thereunder, on the happening of a stated contingency, and for the pay- 
ment to him of a liquidated sum for said surrender and abandonment. 

After the supreme court, on October 21, 1895, decided that the com- 
pany had no title to the lead, under ihe terms of the supplementary 
contract and within the time fixed therein, in contemplation of law, the - 
abrogation and annulment of the first contract, and the abandonment 
of Olson’s rights thereunder, became fixed, determined and complete. 
In lieu thereof he had only the supplementary agreement with the com- 
pany, which does not evidence a ‘purchase by: him from the company, 
- but an annulment of a claim of purchase. | | 

It results then that, in the opinion of this Departinent, Olson was 
not at the time of his application, on January 7, 1896, a purchaser of 
the tract in question within the purview of the provisions of euler the 
act of 1887 or that of that of 1896. . 

This view eliminates the claim of Olson from the case. 

It remains to decide between the.claims of Simpkins and Traver. 

As before stated, the record shows that Simpkins presented an appli- 
cation to make homestead entry of the tract in dispute on. February | 
27, 1896, the day of the opening of the recovered land, and tendered | 
proper feas and. commissions. “= 

In regard to this claim you say ; 

‘As to Simpkins, the testimony shows that he filed his application on the day of © 


the opening of the lands to entry and prosecuted his claim up to this office, and that 
is all his connection with the land: 


and his right to enter was denied. 

In his appeal here Simpkins alleges that. he also presented an ee ; 
cation to enter said tract under the homestead laws on November 19, 
1895, which application was rejected, aud, on appeal, the rejection was 
approved by your office “by direction of the Hon. Secretary.” 

-The evidence shows that Traver was a qualified entryman, that he 
purchased: a small house from a prior claimant and settled upon the 
tract in qnestion Mareh 4, 1886, built: another louse, cornerib and 
‘stable, dug wells, broke about seuenty acres that year and made other 
_ Improvements, cultivating and fencing the land from time to time there- 
after, so that at the time of the hearing his improvements were esti- 
mated to be worth $1000; that shortly after his settlement he applied 
to make homestead entry, and from that time his porsesnee of the. 
land has been continuous, open and notorious. 

_ he fact of actual settlement and improvement by Traver as stated, 
is not denied by Simpkins; but whether denied or not it is substanti- 
ated by the evidence. -However, whilst not questioning the evidence 
as to these facts, Simpkins Hoities their legal efficacy and asserts in his. 
appess in substance, that Traver has no super ior right because of set- — 
12209—voL 26——23 -_ | 
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tlement, inasmuch as he sean acquire no o priority of right by virtue of 
said settlement in 1886, and continued residence since, the land then 
“4 beirrg patented land and not subject to settlement under the land laws; 

that, by his application to purchase the same under the act of March 3. 
1887, filed January 7, 1896, and the published notice thereof, he waived 
and abandoned, and thus lost, any settlement rights that he may have 
previously had; that he, Simpkins, was therefore the first legal appli- 
cant for entry, and can not be deprived of his rights thus acquired by 
the application subsequently presented by Traver, who, as against that 
intervening right, is estopped. from now claiming the land as a settler. 
In this connection, Suupkins states, in the specifications of error, that 
all parties went to: trial ou March 24, 1896, submitted evidence, te 
upon the claim made and uotice given by. Traver, prior thereto, of his 
right to purchase; and that he did. not present. his homestead entry. 


until March 31, 1896,” after the case “ was closed ;” that thus Traver 


also lost his nar asa settler because he did not preseae his applica- 


. tion within the time required by the act of February 18, 1891 (26 Stat., 


764), relative to settlers on forfeited lands. 
| Simpkins also insists that said land, either upon -the rendition of the 
decision of the supreme ‘court, October 21, 1895, or by the order of 
the Commissioner of the General Land Office of November 18, 1895, 
was restored to the public domain and his homestead entry presented 
November 19, 1895, should have been accepted as being first in point 
of time; and that the application of Traver of March 31, 1896, was too 
late to preserve any settlement right he may have had, because not 
presented within ninety days from the date of the restoration of the 
‘land to the public domain. | . 

The decision of the supreme court of October 21, 1895, whilst remov- 
ing the cloud from the title of the lands in controversy in that case, 
had the effect to restore them to the public domain in a certain sense. 
But that decision did not have the effect of so restoring them as to 
make them subject to entry without the co-operation of the Land 
Department or to deprive it of its administrative function as to the 
disposition of said land under the laws and regulatious applicable 
thereto. After said decision, your predecessor proceeded to discharge 
the duty which the law devolved upon bim, in this respect, and by 
letter of November 18, 1895, to the register and receiver at Des Moines, 
lowa, directed that there be published, for the period: of thirty days, _ 
in the vicinity of the lands, a description of the same, together with a _ 
notice that they are restored to the public domain and will be subject 
to entry. “ninety days from the date of the first publication, ” during 
which period all parties claiming a right to purchase any of the lands, 
under the provision of the act of March 3, 1887, must come’ forward 
and assert their claims in accordance with the circular of February 13,. 
1889 (8 L. D., 348). And in order to avoid complications, which might 
arise, and to enable rightful claimants to acquire title with as little 
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seeing as possible, it was further diteented: that notice be. given : at the 

same time— 4 | ) 
to all prior applicants; ‘eiat their apolientions confer no rights upon them, and that — 
upon the day set by you for the restoration, the Jands will be open to entry and dis- — 
posal without regard to such applications, whieh shall be held by the notice to be 
-rejected. That all such applicants may, however, have opportunity to present new 
applications upou the expiration of the ninety days’ notice, you will notify specially 
all parties shown by your records to have pending applications for these lands of. 
the rejection thereof, of the date of restoration, and of the necessity of recente 
new applications for the protection of their rights. 

There can be no doubt that when by tlie decision of the supreme 
court the legal title to the lands was restored to the United States they 
became part of the public domain, and subject to settlement, in the. 
absence of any prohibition, as was the case with thé Omaha lands, in 
relation to which the decision in the cited case of Smith v. Malone (18 
L. D., 482) was made, But it remained for the Department, and for it 
algae in the absence of congressional direction otherwise, to deterinine | 
when and how they should be thrown open to entry. -This authority 
. to regulate the time, place and manner of making entries of the public 
lands is inherent in the Land Department, is essential to a proper 
administration of the wen: and is not to be puernnne at this 
| late day. | 
In regard to these particular lands, ne Depend Sareie ere 
cised its authority, in directing that entries should not be received © 
therefor until the expiration of ninety days’ previous notice by publi- 
cation. This order, however, did not preclude the right to settle upon 
the land and acquire rights thereby, as was forbidden when the Omaha, 
lands were opened. . 

Whilst, therefore, one who went upon the land and lived thereon and. 
Te | the same during the period when the patent was yet out- 
standing, could gain no right by such acts, yet if he was there at the 
time when the land became subject in due order to settlement, and he 
be otherwise qualified, he would acquire rights which ought to be pro- 
tected, notwithstanding the fact that he may have previously trespassed | 
upon patented land, the land laws providing no penalty for such tres- .- 
pass. It is not needed that decisions be cited for propositions so plain ~~ 
and. well settled as these. | 

It results, then, from what has been said, Simpkins gained nothing 
by his application made to enter the land on November 19, 1895, the © 
local officers having no authority to allow his application, the land not 
then being subject to entry. , 

Jt follows, therefore, that the only application by him, which remains : 
to be considered, is that presented on February 27, 1896, the day of - 
opening. As ie has not shown that he made sattlomont upon or 
improved the tract in controversy during the period of the published 
notice, or at.any time prior to the application of Traver, it would be an 
entire nusapprehension of the theory of estoppel to make it applicable 
to him. in case case, 
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It is considered utterly sramnatertal whether Traver filed his applica- 
tion to purchase by mistake or. deliberately. Nobody was prejudiced 
by this action, and if he sought to correct his mistake or changed his 
mind on the subject he had an undoubted right to do so, as the rights. 
of no one else had so intervened as to prevent it. From the fact that. 
shortly after settlin g upon the land in 1886 he made application to enter- 
it under the homestead law, the inference is most reasonable that the. 
subsequent application to purchase the same made by him, was in sonie— 
way due toa mistake. This inference is strengthened by the evidence 
in the record that the land was in fact sold by the company to Olson, 
and there is no pretense that there ever was such Sale to Traver or any 
negotiations between him. and the company relating to such sale. 

However, whatever may have caused the filing of the claim to: pur- 
chase, it is very clear. that. the subsequent presentation of his home- 
stead application was a waiver and withdrawal of his claim to purchase, 
and was so treated, properly, by the local office and your office. ; 

As the settlement, improvements and residence on the tract by Traver 
are clearly shown, and not controverted by Simpkins, who claims only 
through his applications: and Traver’s application, though subsequent 
in date to that of the former, yet was presented within proper time 
after the land was opeu to entry, the latter has the superior right to 
the tract here in question, and your judgmeut co that effect is affirmed. 

Tn this connection it is to be said that the forfeiture act of Septem- 
ber 29, 1890 (26 Stat., 496), and its amendment of February 18, 1897 (29 
Stat., 535), relate to lands described and forfeited by the first act and 
has no application whatever, as contended by Simpkins, to the lands. 
involved iu this controversy, the title to which was restored to the 
United States by decision of the court, not because the road was not 
constructed opposite thereto, but because they had been erroneously 
patented by the land officers. 7 

The arguinent of counsel has taken a wide range and mauy questious 
supposed to bear upon this case have been exhaustively discussed; but 
the grounds upon which it has been clisposed of render it unnecessary 
to oe consider many of the questions presented. 


| WAGON ROAD GRANT—SELECTIONS-ORDER OF WITHDRAWAL. 


WILLAMETTE VALLEY AND CASCADE M7. WaGon Roap Co. v. 
‘BRUNER (ON REVIEW). 


Tader the wagon road grant of July 5; 1866, it is the duty of the Secours of the 
Interior to see that the selections made in satisfaction of the grant are confined 
to lands described in the granting act, but as between different sections, equally 
subject to selection under said grant, and the order of withdrawal, the Secretary 

_ cannot say which shall be taken. | 

An executive order of withdrawal made in aid of a Conbieislwnal: ae ners there 
is no statutory prohibition against such action, rests upon the general authority | 
of the Department, and no rights, either legal or equitable, can be acquired by 
settlement or entry in violation of such order. . | | 
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The departmental decision herein of J une 9, 1896, 22 i D., 654, vacated on review. — 
Directions g civen for the restoration of lands withdrawn for the benefit oe this crant, | 
and not included i in pending selections. a 7 


Secretary Bliss to wi Commissioner of . the General Land Office, March 
(W. V. D.) 10, 1898. (HF. B.) 


I have considered the motion of the Willamette Valley and Cascade 
Mountain Wagon Road Company asking a review and reversal of the 
departmental decision of June 9, 1896 (22 L. D., 654), involving lots 1, 
2 and 3, Sec. 31, T. 22.8., BR. 323 $B. Burns land district, Oregon. 

The land is cinimed by the wagon road company.under the act of July 
5, 1866 (14 Stat., 89), and is claimed by Bruner under a homestead entry 
made November 20, 1889. | a . 

The grant under whieh the wagon road company claims provides: 


* That there be, and hereby i is, cranted | the State of Oregon, to aid in the con- 
atruction of a military wagon road from Albany, Oregon, by way of Canyon City, 
and the most feasible pass in Cascade range of mountains, to the eastern boundary 
of the State alternate sections of public lands, designated by odd numbers, three 
sections per mile, to be selected within six miles of said road: Provided, That the © 
lands hereby granted shall be exclusively applied in the construction of said road, 
and shall be disposed of only as the work progresses; and the same shall be applied 
to no other purpose whatever: And provided further, That any and all lands heretoforé 
reserved to the United States by act of Congress or other competent authority be, 
and the same are, reserved from the operation of this act, except so far as it may be 
necessary to locate the route of said road throu gh the same, in which case the right 
of way is granted, subject to the approval of the President of the United States | 


Suc. 2. And be it further enacted, That the said lands hereby granted to said State, - 


shall be disposed of by the legislature thereof for the purpose: aforesaid, and for ne 
other; and the said road shall be and remain a public highway for the use of the 

government of the United States, free from tolls or other charge upon the trans- 
portation of any property, troops, or mails of the United States. | 
- Suc. 3. And be it further eacted, That said road shall be constructed sith such 
width, graduation, and bridges, as to permit of its regular nse as 2 wagon road, and 
in such other special manner as the State of Oregon may prescribe. 

Src. 4. And be it further enacted, That the lands hereby granted to said State shall 
be disposed of only in the following manner, that is to say: that when ten miles of 
said road shall be completed, a quantity of land not exceeding thirty sections for | 


— said road may be sold coterminous to said completed portion of said road; and when _ 


the governor of said State shall certify to the Secretary of the Interior that any ten — 
continuous miles of said road are completed, then another quantity of land hereby 
granted, not to exceed thirty sections, may be sold, coterminous to said completed | 
portion of said road, and so from ‘time to time until said road is completed; and if 
said road is not completed within five years, no further sales shall be made, and the 
Jands remaining unsold shall revert to the United States. 


The State of Oregon, by act of its legislative assembly of October 
24, 1866, conferred this grant upon the Willamette Valley and Cascade 
Mountain Wagon Road Company. 

_ The granting act was supplemented by. the acts of J uly 15, 1870 (16 
Stat., 363), and June 18, 1874 (18 Stat., 80), but their provisions are not 
now material, excepting perhaps that the last act recognizes the trans- 
_ fer of the erat by the State. Under section 4 of the crane act the 2 
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| completion of the road in the manner Sequited by fiat: act was certified 
by the governor of Oregon in four several certificates, the first bearing 
date April 11,1868, and the last bearing date June 22, 1871. Diagrams 
or plats showing the location of the constructed road were filed in the 
General Land Office and copies thereof also showing the lateral six- mile 
limits of the grant were transmitted to the local offices, accompanied 
by executive orders of withdrawal containing the followin ¢ instructions 
to the local officers: , 
- It is hereby directed that you will withhold from. disposal the odd sections thus 
falling within said designated limits, and make note of such in your records. 
These withdrawals were received at the local offices long before Bru- 
ner made either settlement upon, or entry of, the Jands in dispute. 
The plat of the township embracing this land was approved by the 
United States surveyor-general February 28, 1884, the survey having | 
been theretofore made in the field; the plat was filed in the local office 


May 26, 1884; and this land was scleutod by the wagon road company, 


under the erant, July 17, 1884.. The land so selected is within the 
limits of the withdrawal; is in an alternate section of public land; is 
within six miles of the roads ‘was not reserved to the United | States or 
otherwise disposed of before the date of the grant; and was free from 
adverse claims at the time the withdrawal was received at the local — 
oifice. 

The facts pena ie Bruner’ S claim, taken trom ‘his: own affidavit 
which is a part of the record, are (1) that he settled upon the land 
about March 1, 1884, anbsequent to the survey in the field and prior to — 
the filing of the township plat in the local. office. (2) April ——, 1884, 
he offered pre-emption declaratory statement for the land hich was 
- rejected by the local office because the township plat had not been - 
received at that office; (3) about April 30, 1884, he again offered pre- 

emption declaratory statement which was rejected because the land 
was claimed by the wagon road company; (4) in April, 1885, he made 
application at the local office to make timber culture entry of the land, ' 
which was rejected because the land was claimed by the wagon Oat 
company and also because it- was claimed by the State of Oregon as 
- swamp land; (5) in September, 1888, he made application to make 
homestead ee of the land which was rejected for the reasons last 
named; (6) November 20, 1889, he again made application.to make 
homestead entry of the laud and the local officers, in violation of the. 
order of withdrawal, allowed the entry; and (7) he resided upon the: 
land continuously from his settlement up to the time of the hearing 
had in the local office. | 
- The consideration of this motion for review has been postponed from 
time to time in order that counsel for both parties could be heard in 


~~ oral argument. The oral argument has been had, both parties have 


filed written briefs and the case has been carefully considered. 
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In the decision under review (22 'L. D., 654), it was beld (syllabus): 

While no rights are acquired as against the government by settlement on land 
“withdrawn in aid of a congressional grant, and entries of Jands so reserved should 
not be allowed, yet, under the withdrawal for the benefit of this grant wherein no 
rights to specific tracts are acquired prior to selection, and entrics or filings have 
~~ been allowed, based on settlement prior to selection, iu violation of said withdrawal, 
_ the Department may, in its exercise of its supervisory authority, require the selection 
of other tracts, if it appears that the erant can be fully satisfied from the remaining 
lands; and to this end entries or filings of such character may be suspentled to await 
_ the adjustment of the grant. 


In. that decision reference was made to the ruling of the Danarient 
in the case of Willamette Valley and Ca scade Mountain. Wagon Road 
Company v. Hagan (20 L. D., 259), in which the validity of the execu- 
tive withdrawal made for the benefit of this grant and its effect in pre- 
venting the subsequent initiation of any claim to the lands withdrawn, 

were fully considered and determined. | 
_ di the case of Hagan, it was held that the company had the unquali- 
fied right to select in satisfaction of its grant any of the odd numbered. 
sections within the limits of the withdrawal to which no adverse claim — 
had been initiated, prior to the receipt of the withdrawal at the local 
office, and that settlement or entry of any of the lands so withdrawn 
after the receipt of the withdrawal at the local office would not enable | 
the settler or entryman to defeat the company’s right of selection, even 
though it failed to appear at the local office and assert its sieht in 
response to the usual notice of intention to offer final proof. It was. 
intended that this decision should control in the adjustment of this . 
grant. Its language is free from ambiguity and admits of but one 
meaning. The purpose of the withdrawal was to withhold the lands 
embraced therein from settlement and entry so that the State, or: its 
- grantee, could take any of the odd numbered sections within the six- — 
inile limits in satisfaction of the graut. 7 : 
If the withdrawal was valid it was as effective.to withhold the lands — - 
from settlement and entry during its continuance as if it had been pro- 
vided for in the granting act, and the right of the State, or its grantee, 
to select in satisfaction of the grant any particular tract covered by 
such withdrawal was fully protected thereby. The right of selection 
conferred by the granting act can uot be restricted or limited by the 
Secretary of the Interior. It is his duty to supervise the administra- 
tion of this grant but his authority does not permit him to revise or 
limit the laws of Congress. He is as much bound by the provisions of 
the granting act as is either of the claimants in this case. It is the 
duty of the Secretary to see that the selections: made in satisfaction of 
the grant are confined to lands described in the granting act, which, 
according to its language, are—‘ alternate sections of public inns 
designated by odd numbers, three sections per mile, to be selected 
within six miles of said road,” excluding “any and all lands heretofore 
reserved to the United States by act of Congress or other competent 
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authority ;” but as between different sections Sanity subject to selec-_ 
_ tion under the granting act and the order of withdrawal, the Secretary 

of the Interior can not say which shall be selected or which shall not 
be selected, for in. doing this he would be denying the right of the — 
State, or its grantee, to make the selection.. The supervisory authority 
of the Secretary is not unlimited and can not be exercised arbitrarily 
for the purpose of conferring rights upon one person to the detriment 
of the peer eel nents of others, Cor nelins v Kessel ee U. S., 

456). | | 

‘However strong may be the disposition to exercise the executi ve will 
in favor of settlers, the Departinent must recognize its duty to admin. - 
ister the laws according to the interpretation. given to them by the 
supreme court, and when that interpretation is expressed, it is the duty 
of the executive to follow it in the administration of the rae 

The power of the Secretary of the Interior to withdraw lands in aid 


of a congressional grant, where there is no statutory denial of such 


authority and the effect of such withdrawal in reserving the lands from 
settlement and entry, has been so definitely settled by the decision of 
the supreme court that it is no longer a subject of controversy.. Such 
power does not rest upon statutory provision expressly requiring or 
authorizing it, but npon the general authority of the land department 
to make a withdrawal in aid of the grant. Walcott v. Des Moines Co., 
5 Wol., 68; Wolsey v. Chapman, 101 U. S., 755; Wood v. Beach, 156 
U.S., 548; Spencer v. McDougal, 159 U.S., 62; Riley v. Wells, 19 U.S., 
oni ai 548, 
In the case last cited the court said that a settlement upon land with- 

drawi by executive order was— > 

without right, and the possession was continued without right; the permission of 
the register to prove up the possession and improvements, and to make entry under 


- the pre-emption Jaws s were acts in violation of law aud void, as was also the issuing 
of the patents. | 


The effect of a withdrawal in preventing the acquisition of any legal 
or equitable right to the Jands: withdrawn by occupation or entry 
thereof after the withdrawal takes effect, is very forcibly and clearly 
stated by the supreme court in the case of Wood v. Beach, supra. 
There the land in controver sy was withdrawn for indemnity purposes 
in aid of a congressional grant. Wood went upon the land and sought 
to enter it as a homestead, and his occupation and settlement although. 
made prior to selection by the railroad company, was: subsequent, to the 
withdrawal. When he made application to enter the land he was 
informed that it was railroad land and his application was rejected. As 
to the effect of the settlement of Wood, the court said: “If those 


withdrawals were valid, no rights, leg al or equitable, were acquired by 


his occupation and settlement.” 
After stating that it is the settled. rile of Lis courts dnd of the lanid 
department that a withdr awal by the executive i is sufficient to defeat the © 
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acquisition of any ent by settlement, while the order is in force, the 
court Says: | | 
Upon these admitted facts it is clear that Mr. Wood acquired no eae rights 

by his occupation and settlement. He went upon the lands which were not open to 


homestead or preemption entry, and can not make his unauthorized occupation the 
‘foundation of an equitable title. He'was not acting in ignorance, but was fully 


informed both as to the fact and the law. He deliberately ‘took the chances of the 


_ railway company’s grant, being satisfied out of lands within the place limits, or by 
selections of Jands within the indemnity limits other than this, and trusted that in 
such event this tract would be restored to the public domain and he gain some 
- advantage by reason of being already on the land. But the event he hoped for 
never happened. The party for whose benefit. thé withdrawal was made complied 
with all the conditions of title and took the land. . 


The rule announced in these decisions is so clearly stated. by the 
supreme court and has ‘been so frequently followed and applied inl 
instances similar to the one at bar, that the Department can clo. nothing 
less than cancel the homestead entry of Bruner aud sustain the selec- 
tion of the wagon road company. Any other ruling would permit local 
officers to set aside a withdrawal ade by the Commissioner of the 
General Land Office or the Secretary of the Interior, or even the Presi- 

dent, and also to defeat a legislative orant. | | 
 'The action of Bruner and others in settling upon and making entries — 
of lands embraced within the existing withdrawal made for the benefit 
of this grant, is perhaps explained when it is stated that from 1878 
until 1889, there were frequent and serious complaints made to the 
Jand department and to Congress of the alleged failure of the wagon 
road. company to construct or complete this wagon road, and that these 
- complaints resulted in the act of Congress of March 2, 1889 (25 Stat., 
850), directing the attorney-general of the United States to institute a 
suit against the wagon road company and. all claimants of the land 
granted | 
to determine the question of senasonable and proper completion of said road in 
accordance with the terms of the granting act, either in whole or in part, and the 
legal effect of the several certificates of the governor ot Oregon of the completion 

of the road, and to declare forfeited to the United States all land not earned in 

accordance with the granting act. to 3 

In pursuance of this act and for the purposes stated, a suit was insti- 
tuted by the United States again st this wagon road company and other 
claimants of the land, in the circuit court of the United States for the 
district of Oregon, which proceeding resulted in a decree December 16, 
1892, in favor of the wagon road company and other claimants and 
‘ neat the United States (55 Fed. Rep., 711). This decree became | 
final and precludes the United States and its land department from 
now inquiring into any of the questions of fact or Jaw determined in 
that suit. Bruner and the other settlers probably hoped that the com- 
“plaints against the construction and completion of the wagon road 
would be successful and that the land embraced in the withdrawal 
would be relieved from the claim of the wagon road company, but their 
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expectation was not realized. ae making settlement upon and entry of 
_ the lands withdrawn they took the chance incident to the contemplated 
proceedings agaiust the wagon road company, and lost. 
~ It is contended by the wagon road company that this grant is one in 
—praesenti and that when, by the construction of the road and by the 
company’s selection, the sections granted are ascertained and identified, 
its title thereto takes effect by relation as of the date of the grant, and 
that if no withdrawal had been made, or if made and disregarded, the 
company’s rights are not affected or defeated by any claim initiated 
after the date of the erant, and as a part of this contention the com- 
pany refers to the fact that: the only exception orieservation in the 
evant is “any and.all lands heretofore reserved to the United States 
by act of Congress or other competent authority.” The other matters 
, hereinbefore discussed fully dispose of the case and render tt decision 

upon this contention unnecessary, | 3 7 
_ The motion for review is sustained, the leciba of the Department of 
June 9, 1896, is hereby revoked and set aside and you will proceed with 
the adjustment of the grant according to the views herein expressed. 

In the Hagan case, supra the eros (lirection Was giveu to your 
office: 

While I recognize the propriety of the withdrawal made by the sxsoutive to pro- 
tect this company in the exercise of its right to make selection in satisfaction of its 
grant, ] am also impressed with the impor tance of requiring the company to make © 
the selections necessary to satisfy this grant as speedily as possible, in order that the 
surplus remaining in the limits of this withdrawal may be restored to settlement 
and entry, The reason alleged by the company for failure to make selections to 
satisfy the grant is, that the government has. failed to have the lands surveyed. 
That reason no longer exists. The act of August 20, 1894 (28 Stat., 423), anthorizes 
the deposit of a sufficient sum by the owners of grants of public lands for the pur- 
pose of having a survey of the townships within the limits of their grants. If this 
company refuses to accept the benefit of this act, it will be required to make its: 
selections from the surveyed portion ot lands along the line of its road, and the 
withdrawal of the uusurveyed lands along the line of its road will be revoked.. It 

will, therefore, be notified that a survey mnst be made of such Jands as it desires to 
_ survey, on-or before November Ist, next, and to make all selections necessary to 

satisfy its grant, within ninety days ther safer and thereafter the withdrawals will 
be revoked, | 


By departmeutal letter of Outabe: 26, 1895, the time eiehin which the 
company was requir ed to complete its selections was extended one year. 

Your offive letter of April 1, 1897, calls attention to the fact that the 
time allowed the Willamette Valley and Cascade Mountain Wagon 
Road Company within which to complete its selections has expired, 
and you recommend that the withdrawals heretofore made be revoked. | 
- The wagon road company has also expressly assented to the revocation | 
_of the orders of withdrawal made for the benefit of the grant. — 

1 have therefore to direct that after due notice by publication you 
restore all lands formerly withdrawn on account of ‘this grant and not © 
meme in pending selections. | 
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_ RELINQUISHMENT~APPLICATION “VACANCY IN LOCAL OFFICE. 
PRICE v. RILEY ET AL. 


The tender of a raltuguishivent, accompanied by an application to enter, at a time 
when there is a vacaney in the office of the register, and when, under the rulings 

‘ then in force, such papers should have been received and held tu-await the 
resumption of business, entitles the party making such tender to have said 
papers treated as though filed, thou gh in fact aoe Wels retur ned on account of 
said PACUONGY « 


Acting g Secretary Ryan tu the Connaseone of the Gener al Land Office, 
CW. V. D.) «. | March 11, 1898, — a (A. G.) 


A nearing was ordered in this cause by departmental decision’ of 
October 9, 1894, upon the application of Willie-C. Price upou his con- . 
test against the honiestead entry of Francis M. Riley, made September | 
— 23,1891, for the NW. 4 of Sec. 9,T.9 N., B.3 E., I. M., in the land office 
at Oldahoms, Oklahoma Territory. 19 L. D., 17 DB.) 

The facts are detailed fully in the departmental decision, and it is 
unnecessary to rehearse them at length. 

At this hearing, ordered upon the contest of Price, all the parties 
appeared. Francis M. Riley was called as a witness for Price, the con- 
testant, and testified, in substance, that he made the entry of the tract; | 
that he had been the head of a family.since his entry, but did not go — 


upon the tr act with his fainily to live and make his home there; that 


he never made any improvement thereon and had not cultivated any 
part of it; that he made relinquishment of the tract in the month of 


March, 1892, from six to ten days prior to the expiration of six months — 


after he valle his entry, having sold out to Rodman for e200 00. No 
further testimony was offered on behalf of Price. 
Rodman testified, over the objection of Price, to the effect that he, 
Rodman, was a warried man and the head of a family, consisting of his — 
_ wife and three children; that he gave Riley $250 to relinquish the land 
so that he could file on it; that this transaction occurred in March, | 
1892, before the 22d of that month; that he attempted to file on the. 
- land on the same day that he received the relinquishment, and pre-_ 
sented the same, with his application to enter the land, to the clerk in 
the local office, who examined these papers and returned them to Rod- 
man, informing the latter that the office could transact no business, 


as there was no register; that Rodman had the money ready to pay the 7 | 


land office fees at that time; that this tender was renewed a week or 
ten days later, but was not received, evidently because the office of . 
register was yet vacant; that the receiver of the local office then 
informed Rodman that the latter had ninety days from the date of the 
~relinquishment within which to file; that he finally tendered the relin- 
quishment on May 9, 1892, which was five days after the filing of the 
contest by Price; that the same was accepted and Rodman was permit-_ 

ted to make entry of the tract; that Rodman settled on the land in ~ 


364 | DECISIONS RELATING TO THE PUBLIC LANDS. 


- February, 1892, and had fenced eighty acres of the tract, built a house 
and barn thereon, dug a-well on the premises, and had twenty-five acres 
of the tract in cultivation; that his improvements were of the value of | 

$625.00, and that he had made no other homestead entry and did not 
own any other land. On cross- examination, Rodman testified that he 
eould not give the dates when he unsuccessfully presented the relin- 
-quishment and his application to enter the land, but that he first offered | 
these papers the day the register resigned. He also stated that he did ~ 
not file the relinquishment in the interval between the second time 
he attempted to do so and April 18, 1892, when the register appointed 
to succeed Judge Burford qualified, because he had already made two 
trips for that purpose, was very busy on the claim, and did not desire 


to make the third trip until such time as he knew the land office could — - 


act upon his papers, and as he had been informed that the land office 
was besieged with applications for filing in another portion of the land 


~ district just opened to settlement, which would compel him to remain a 


day or two at the office before his application vould be acted upon. He 
further testified that he had not made all of his improvements upon 
the tract before he was advised of the contest, but was dwelling ina 
tent on the land. and had erected a storm house and was building a 
permanent dwelling upon the tract at the time. Rodman learned that 
a successor to the register who resigued had qualified two days before 
he made.his last trip to the land office, when the relinquishment was 
filed and bis entry was made. He farther offered in evidence the show- 
ing formerly made by him and referred to in the former departinental 
‘decision, the admission made by Price that the relinquishment made 
by Riley was not caused by Price’s contest, and the records and files in 
. the case. At this stage of the proceedings, counsel for Price called — 
attention to the order addressed to Rodman, to show cause why his © 
entry should not be canceled, issued by the focal office at the time his 
entry was allowed, and req nested Rodman to make any further showing 
that he desired to make under said order or to introduce further evi- 
dence in support of his entry. Rodman, iu response to this request, . 
contended that he had fully complied with the order of your are, and 
that of the Department. 

Upon this evidence, the local office found or Price had caneanel 
the allegations of his contest, and held that the oy of oon an should. 
be canceled. | 

| Upon appeal from this Aegon: your 17 6ffioe; on Apiil 10, 1896, reversed. 
-. the decision of the local office and dismissed Price’s contest, upon the | 
ground that it appeared that Register Burford had not vacated his 
office at the time of the tender by Rodman of the relinguishwnent. of 
Riley and the application. of the former to enter the tract. In support 
of this ruling, your office states that the evidence shows that Rodman 
-- presented to the local office these papers on the day the register 
resigned, Marchi 22, 1892, which was the last day of his term of office; 
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that the account of the receiver for the first quarter of that year shows | 
that the register had been paid his salary up to and including that day, 
and that Burford “was therefore register of said office until the close 
of said day, and said relinquishment and homestead papers should have 
been received when presented at your (the local) office for the first. 
time.” Price contends that Register Burford, having been appointed 
one of the judges for Oklahoma Territory, entered upon his duties on 
March 22, 1892, the day on which Rodman- fir st tendered his papers, 
but there is no evidence to support this contention, 

Although Rodman’s affidavit, made at the time he offered these papers _ 

for filing, sets forth that he pr esented them on March 23, 1892, his sub- 
- sequent affidavit, submitted on the rule to’ show cause why bis entry 
should not be canceled. and quoted in full in the former departmental 
decision in this case (19 L. D., 176), fixes the date as March 22, 1892; 
and his testimony is to the effect that such tender of the relinguish- 
ment and application to enter. was on the day the register resigned. 

In the case of Smith v. McKerracher et al., 20.L. D., 276, a case analo-- 
gous to the one at bar, and relating to the vacan¢y in the same land 
district, it appears that on 1 | 
March 18, 1892, the register at said local office resigned and there was a vacancy in 
the office of register until cue 18, 1892, on which last date the new register tool 
charge. . 

This siatoment was not a controlling one in the case from which it” 
was taken, and can not be resorted to in this case, but it throws some © 
doubt upon the meager proof relating. to the day upon which the reg- 
ister actually resigned. | 

The clerk of the local office declined to receive the papers presented 
by Rodman, because there was ‘no register,” but your office holds that 
the register having drawn his salary for March 22, 1892, was in office 
for the day, and that Riley’s relinquishment and Rodman’s application 
to enter should have been filed for that reason; but the action of the 
clerk of the land office and his declaration that there was no register 
in office would imply that: the position had been vacated at the time 
- Rodman presented his papers. 

It nowhere appears in the record that the resignation of the register 
was accepted by the proper authority. It seems that to create a 
vacancy in such a case there must uot only be a resignation of the 
office, but an acceptance thereof by competent authority. Edwards ». 
U.S. (103 U.S., 477).. Owing to the slight degree of proof present in — 
the case at bar - the question of a vacancy in the office of register, the. 
case will be disposed of on other grounds. . It will be assumed that 
_ the office of register was vacant when Rodman presented the papers in 
the local office. _ , 

This leaves for disposition the question of the effect of nc tender, 7 
if the office of register was vacant at the time. : 
No such question can arise under cases of like nature occurring since © 
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the issuance of the circular of June 12 1896 (22 L. D., 704), which pro- 
vides that upon a vacancy in the srice, of register ‘and receiver all 
business requiring the action of. both officers must await the filling of 
the vacancy, and while the office i is kept open for the purpose of furnish-— 
ing general information, no action can be taken upon applications to . 
contest or enter lands in the district where the vacancy. occurs; and, 
in such cases, applications to contest entries or to enter lands and all 
other applications requiring the joint action of both officers, presented 
‘during the vacancy in the local office, are received, the time of presen- 
tation noted thereon, and upon the resumption of business, such appli- 
cations are to be disposed of in their order. Prior to the falc effect 


of this circular, it was held that applications to enter lands received 


during a vacancy in the office of register at the land office at Guthrie, 
’ Oklahoma, caused by the death of the incumbent of that office, wust 
be treated as simultaneous upon the ‘resumption of business in the 
local office, and where one of the applicants had settled upon and im- 
proved the tract applied for and the other had not, the priority of right 
should be accorded to the actual settler. (Hillebrand e. Smith, 22 L. 
D., 612.) In the case just mentioned, the case of Williams v. Loew (12 
DL. D., 297,) 18 cited, where it was held that “An application to enter 
dane the vacancy in the register’s office is, in contemplation of law, 
submitted for official action when the vacancy is filled,” and this deci- 
sion, it is said, has never been overruled. Tt is further said, in the 
course of the opinion, that | | 
when the vacancy is filled, the machinery of iii office, 1 resumes its work, and the 
register and receiver in the exercise of official ents peer to adjndicate all cases 
on file and pending in their office, | | 
The case of Hillebrand v. Smith, supra, is not in narmigay with the 
earlier decision.in the case of Smith v. McKerracher ¢é al., supra. In 
the latter case, an application to contest an entry, sent by mail to the 


local office during a vacancy in the office of the register, and there © | 


remaining unacted upon during said vacancy, was held subject to a_ 
similar application presented by another party on the opening of the 
~ office to business; and in support of the aane a number of depart: 
mental decisions Gere cited. | 

The case of Armstrong v. Miranda (14 L. D., 133) holds that a 
vacancy in either of the local offices disqualifies the remaining incum- 
bent for the performance'of the duties of his office during the period of 
such vacancy, and that a relinguishment sent to the local office during te 
a vacancy in the office of register is not filed in contemplation of law, 
and if returned to the entryman before said vacancy is filled, no action 
could be subsequently taken by the register and receiver. In that 
ease, the entryman filed his affidavit, to the effect that he was so intox- 
icated at the time he executed the Telingnishment: as not to compre- - 
-hend the character of the instrument, and demanded the return of the | 
same, which request was. granted, and the decision is partly based 
upon this fact, but mainly upon the ground. that the relinquishment 
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was not the voluntary act of the entrymwan, owing to his intoxication 
at the time of its execution. It was said in that case that the relin- 
quishment in question was received at the local office during a vacancy 
in the office of register and while the machinery of the office was stop- 
ped, and was therefore not filed therein, and before the vacancy was’ 
filled it was returued to the entryman, so that when the office resumed 
its work there was nothing connected with such relinquishment for the 
register and receiver to adjudicate. 

In the case of Graham v. Carpenter (9 L. D. , 365) Graham presented 
for filing an affidavit of contest, on the a renid of abandonment of a 
homestead entry, but the register of the local office refused to receive 
and file it, on account of the vacaney in the office of receiver, caused by 


the death of the latter officer. It was held that neither of the local — 


officers could operate independently of the other, and that when there 
was a vacancy caused by the death of one of them, the machinery of © 
the office stopped at that moment, and could not be put in motion until 
the office was filled. The case of Christian F. Ebinger, 1 L. D., 150, 
was held as decisive authority. in that case. The application for a tim- 
ber culture entry was rejected in the Ebinger case, because there was 
a vacancy in the office of the register, owing to the death of the incum- 
bent, and that the subsequent application, renewed when. the vacancy 
was filled, was cut off by an intervening application.’ 
It was held in the case of the Dean Richmond Lode, 1 L. D. 545, 
that in case of such vacancy in either of the local offices, the rematiing 
- Incumbent. is disqualified for the performance of his own duties during 
the period of such vacancy, except where by departmental order he was 
directed to temporarily fill the vacant office as well as his own, | 
In the case of Williams v. Loew, supra, the acting register was noti- 
fied that his term had expired because the appointee for that office had 
not been confirmed, prior to the expiration of the Congress, at the last 
session of ‘which it had been sent to the Senate. The former incum- 
bent was directed to act as clerk and receive applications to enter lands, 
until a register should be appointed. During the vacancy, and while 
the former register was so acting as clerk, the package containing the 
application of a desert land applicant, with an enclosure of money to 
pay the initial instalment on the land, was received and filed by such 
clerk. The application was overlooked and another was permitted to 
enter the land. after a register had been appointed and had qualified. 
It was held that the application for desert land entry being on file at. 
the time of the resumption of business, the same was, in contemplation 
of law, submitted to the newly appointed register and to the receiver 
for official action, and that.being first in point of time should have been 
allowed, even where the cash payment was required by circular issued 
_ the same day to be double the amount tendered, the land lying within 
railroad limits, as the applicant promptly paid the additional amount © 
required by the later circular, when advised of such requirement. 
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From this resume of decisions, it is appareut that there is some con- 
flict, but it may be gathered from these cases that prior to the depart- 
mental circular of June 13, 1892, no business could be transacted by 
any local office during a vacancy in either of the official positions. 
therein, except merely to receive papers tendered for future’ action 
when the offices became filled, and the official quorum was present, but 
such applications should be treated as simultaneous applications, with- 
out preference or priority, when the office resumed business, and would 
have precedence over others presented thereafter. Applying this rule 
to the case at bar, it appears that had the application of Rodman been 
received; accompanied by the relinquishment of Riley, it would have 
been taken up and regarded as filed at the time of the resumption of 
the business of the local office, on April 18, 1892. This was sixteen 
days prior to the filing of the contest affidavit of Price, aud would | 
therefore dispose of the question of priority. Neither the relinquish-_ 
ment nor the application remained in the office, but this was not the 
fault.of Rodman, He tendered them twice, and stood ready to pay the. 
proper fees. He manifested his good faith by continuing the improve- 
ments he had already begun on the tract. after purchasing the relin- 
quishment from Riley. Twice baffled in his attempts to file the 
relinguishment and enter the land, laches can not be imputed to him 
because he did not renew his etfor ta to make entry immediately after 
the oftlice resumed business, of which he had no official notice. He .— 
appear ed again at the land office about three weeks atter it was opened 
anew, a few days after having received infor mation of the resumption 
of business, and was but five days later than Price, who contested the 
~ entry of Riley. Rodman’s excuse for this delay is reasonable. Hehad 
heard that, owing to the rush to enter a tract of land recently thrown 


_ open to settlement, a few days would elapse before he could present 


his papers for the third. time for action, and he was engaged at his 
~ labors upon the disputed tract, at a time in bHe year when farmers are 
unusnally busy. | 

‘It must, therefore, be held, in 1 the liett of the Pan gs of the Depart t-. 
ment in similar cases, as applied to the circumstances of this case, that 
Rodman’s efforts to file the relinquishment of Riley and his own appli- 
cation to enter, which were presented by and returned.to him—once on 
account of an alleged vacancy in the office of register, and at a subse- 
quent time by reason of an actual vacancy in said office—were tanta- 
mount to a filing of these papers, because they should have been received 
when offered, and held to await the resumption of official business. If 
they had been so received, when the machinery of the local office had 
been put in motion by the qualification of a new register, they could | 
have been acted upon at once, as there were then no other apes | 
to enter the tract, or to contest the entry then of record. | 

It was insisted at the hearing and is now urged that, under the former | 
- departmental decision, the case was fully decided, and Price was i | 
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mitted to éatablish the. al eatens of his contest against ‘Riley, which | 


excluded from consideration the claim of Rodman. 


A careful reading of the opinion does not sustain this contention, 
Rodman had been cited to appear and show cause why his entry should 
not be canceled for conflict with the prior contest initiated by Price, 
and he appeared and presented his affidavit, the truth of which was 
admitted, to show that the relinquishment of Riley was not induced | 
by the contest of Price, as it was executed. nearly two months prior to 
the initiation of such contest. The former departmental decision did 


not direct the cancellation of Rodman’s entry, but evidently provided 


that the entire case should be fully presented and not decided piece-' 
meal. At the hearing ordered it was competent for Price to prove the 
allegations of his contest and disprove any allegations of Rodman not 


admitted, and it was competent for Rodman to show his attempts to 


make entry, that he acted in good faith and was not chargeable with 


laches in aking application to enter. This was evidently understood. | 


by counsel for Price, who called upon Rodman to make any further > 


showing he. desired to make under the former order to show cause why 
the entry of the latter should not: be oa or to. introduce further 
evidence in support of his entry. : 

~ The uncontradicted testimony of Rodman satabliahés his reasonable 
diligence, evinced by two. attempts to file the relinquishment of Riley 
and to enter the tract, and his good faith is shown by his continuous 
residence upon the tract and his occupancy and improvement thereof 


before the contest was initiated. 


For the foregoing reasons, the decision of your office is affirmed. The . 
entry of Charles M. Rodman will remain® ‘intact, and the contest of 
Willie ©. Price is dismissed. : 


. Se 


OKLAHOMA HOMESTEAD— QUALIFICATIONS S OF HOMESTEADER. 
-MAson ¥. CROMWELL (ON REVIEW). — 


_ The limitation by section 20, act of May 2, 1890, of the right of homestead entry in 


Oklaboma to persons who are not ‘‘ seized in fee simple of one hundred and sixty 
acres of land in any State or Territory” does not operate to disqualify an appli- 
. cant for such right who may at such time own a less amount, unoues the land 

thus held may have been taken ag a technical ‘‘ quarter section.” 

The conclusive effect of the surveyor-general’s return, as to the quantity of land in a 
legal sub-division, is only operative while such sub-division remains public land. 

The field notes of survey are part of the permanent official records:of the General 
Land Office, and as such may be resorted to upon any question, whereon Huey 
have bearing, arising in any case before the Land Department. | 

The decision herein of March 15, 1897, 24.L. D,, 248, vacated on Teview. 


Acting Secretary Ryan to the Commissioner of the General Land Offices 
(We V.D;): | + March 11,1898. (HB. Jr.) 


- The above-entitled case comes again before the Department under 
an order dated December 27, 1897, entertaining a motion for review of 
its decision of March 15, 1897 (24 L. D., 248). | 
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Cromwell’s claim to the land involved—the SW. 4 of section 20, 
T. 23 N., R. 6 W., Enid, Oklahoma, land district—was initiated by home- 
- stead entry thereof on October 27, 1893; Mason’s claim by alleged set- 
tlement thereon October 13, 1893. Without deciding whether Mason 
~ made settlement, in fact, as alleged, the Department held that he was — 
disqualified to make valid homestead settlement in Oklahoma by reason 
_of his ownership at that time of the NE. 4 of section 28, T.95., R. 34 


W.., in the State of Kansas, containing one hundred and fifty-nine and _ 


_ thirty-five one-hundredths acres.- Under the motion for review and 
entertaining order the question of law is again presented whether ne 
- ownership of that quantity of land disqualified Mason. | 

In section 20 of the act of May 2, 1890 (26 Stat., 91), among other 
_ provisions relating to the disposal of public lands in Seone Terri- 
tory, is the following: | 

and no person who shall at the time be seized in fee simple of a hundred and ne 
acres. of land in any State or Territory shall hereafter be entitled to enter land in 
said Territory of Oklahoma. 7 . 

This is the provision of law which, applied to the facts of the case, 
the Department held disqualified Mason. It has not been proven that 
Mason owned one hundred and sixty acres of land in any State or Ter- 
ritory at the date of his settlement or since. The decision under review 
concedes that as a matter of fact he did not then own that quantity of 
land. He has steadily denied such ownership. He admitted at the 

trial of the case in the local office that he had owned ‘a quarter sec- 
tion” of land in Kansas, but claimed that he conveyed it by deed 
executed a few hours prior to his alleged settlement. The Department 
held, however, that no delivery of the deed prior to his alleged settle- 
ment had been shown and that mere ue title to the land was still 
in him at that time. 

That Mason was the owner of the Kansas land above described at 
the time of his alleged settlement may be regarded as settled by the 
decision of the Department. But it was said, in that decision, in effect, 
that the terms ‘a quarter section” and “a hundred and sixty acres” as 
used in legislation by Congress were interchangeable terms, meaning 
the same thing, and that therefore as Mason owned “a quarter section” 
of land it made no difference, upon the question of his qualification, 
that the quantity of his land was “‘a fraction less than one hundred 
and sixty acres,” that is, in fact, nearly three-fourths of an acre less. 
These are the propositions whose soundness is now in question. | 
. It is true that in legislation fixing the maximum quantity of public 
land which might be taken by one person under the homestead, pre- 
emption’ and certain other laws, Congress has frequently used the 
foregoing terms interchangeably, but in no instance, so far as the 
Department is aware, where the ownership of land is made a disqual- 
ification for the exercise of the right, otherwise existing, to take publie 
- Jand, is the quantity of the land stated in other terms than as a specific 
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number of acres.’ Reasons for this difference in language are readily — 
found. The present:system of surveying and subdividing the public 
lands was not adopted until toward the close of the last century. 
Again, in several States the United States never held any public lands, 
‘and the system of rectangular surveys now employed by the general 
government was not extended to the State and private lands in those — 
States, so that the term “a quarter section” is without application to 
the lands therein. A specific quantity of land expressed in acres is, 
on the other hand, applicable to the conditions in all the States and — 
Territories, and a statute using such terms could not fail to operate 
equally upon all persons owning the same quantity of land without 
regard to its location. It would be unjust to hold disqualified one who 
owned less than one hundred and sixty acres of land in. Kansas, and to 
hold another qualified who owned the same quantity in Pennsylvania. 
The law should operate equally upon all persons of the same class and 
undoubtedly this was the intent of Congress in enacting the statute in 
question. The words “a hundred and sixty acres of land” were here 
employed in a sense which permits their equal and uniform application 
to all persons coming within the purview of. the statute in which they 
are found, and in that sense they are not the equivalent of the words 
a anater section,” but are used to. describe land according to its 
extent and area in acres no matter whether located in.one tract or in 
several tracts nor whether constituting a subdivision of land embraced 
in the regular governmental survey or constituting a tract with irreg- 
ular lines and embraced in a special or private survey. 

But it is urged by counsel for Cromwell that as the proof that the 
land owned by Mason was less than one hundred and sixty acres was 
only brought to the attention of the land department after the case had 
- reached the Secretary, such proof is not part of the record and should. 
not be considered;. and, at all events, it is further urged, that the 
return of the surveyor-general of the said section of Kansas land as a 
full section of six hundred and forty acres, is conclusive as to the quan: - 
tity of land in the section, and also in the quarter-sections thereof, _ 
For purposes of the’ disposal of the public lands the law makes the 
' gurveyor-general’s return as to the quantity of land in a legal subdivi- 
sion conclusive. See sections 2395 and 2396 Revised Statutes, espe- 
cially par agraphs: 5 and 3 respectively. Whether a section returned © 
as a full section contains more or less than six hundred and forty acres 
of public land, according to actual computation from the field notes of 


. survey, it must, under the provisions of the sections last above cited, 


~ be disposed of by the land department as containing just six tidied 
and forty acres, and each quarter thereof as containing one hundred 
and sixty acres. These provisions of law were enacted to facilitate the 
disposal of public land. Under their operation such a quarter section 
always contains, for the purposes of such disposition, exactly one hun- 
dred and sixty acres. In fact it rarely ever contains just that quantity, — 
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but usually contains either more or less. This law i is conclusive of the 

quantity in a legal subdivision only while it remains public land. It 
has no such conclusive effect after the land has become private prop- 
erty. Applying this rule to the present case, it.is conceded by counsel | 
for Cromwell, that the Kansas land awe short of one hundred and 
sixty acres In actual quantity. 

No evidenee to show the precise quantity of. Mason’s Kansas land 
was offered at the trial of the case. From an examination of the 
official field notes of survey and computation therefrom by your office 
it was found that the quantity of land owned by Mason was more than 
one half an acre less than one hundred and sixty acres. These field - 
notes are part of the permanent official records of your office. Such 
records may always be resorted to upon any question whereon they 
have bearing, arising in any case before the land department. If, as 
would undoubtedly be the case, the Department would be bound to 
give due effect to anything in the official records of your office adverse 
te the qualification of 1 Mason, whenever the same should come to its — 
notice, it follows that it is equally bound to consider and. give due. 
effect to evidence from such records when favorable to him. 

The contentions of counsel in favor of the conclusive effect of the 
S§urveyor-general’s return, and against the consideration of the evi- 
dence afforded by the records of your ones are therefore’ equally 
ansound. : : 

- So much of the decision of March 15, 1897, supra, as is in conflict 
with the foregoing views is accordingly overruled and vacated. : 

‘It becomes necessary, in view of the foregoing, to consider the ques- 
tion of Mason’s alleged settlement rights to the land in controversy. 
The evideuce shows that he made due settlement thereon on the date | 
he alleges, October 13, 1893; that he followed up the same promptly by 
making per mInanent improvements on the land; and within a few weeks 
had a house thereon, which has since been occupied as a home by himself — 


_ and family. He appears to have fully complied with the homestead law. 


His settlement right is prior and superior to the entry of the land by 
Cromwell. The entry of the latter should therefore be canceled and 
Mason be allowed to perfect title. 

The decision of your office is reversed. 


SAVAGE v. CENTRAL PaciFic R. RB. Co. 


Motion for review of departmental decision of January 18, 1898, 26 
&. D., 57, denied by Secretary Bliss March 12, 1898, 
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MINERAL LANDS—AGRICULTURAL CLAIM—SANDSLONE. 
HAYDEN v, JAMISON (ON REVIEW). 


Land more valuable on account of the sandstone therein than for agriculture is min- 

~ eral in character, subject to disposition under the mining laws, and a homestead — 
entry thereof is unauthorized by law. 

Departmental decision herein of May 5 5, 1897, 24 L. D. , 403, vacated on review. 


Secretary Bliss to the Commissioner of the General Land Office, Marek 
(W.V, D.) aa 12, 1898. (GB. Gy 


This case is before the panne on a motion ie review, made by 
Hayden, of departmental decision of May 5, 1897 (24 L. D., 403), in the 
case of Rename Hayden v. Thomas Jamison, wherein was involved 
the SW. fof Sec. 6, T. 3 N., R. 70 W., Denver land district, Colorado. 

Said een was ‘entertained November 8, 1897, ser vice was made, 
and J amison has answered. 7 
The record shows that Jamison uiade:a homestead entry for this land 
on September 24, 1889; that on September 18, 1889, Hayden, with 
others, made a ee Tecaton for one hundred and tsenty acres of the 
same land afterward entered by Jamison, and on the 10th day of Jan- 
uary, 1890, having purchased the interest of the other locators, Hayden 
presented mineral application therefor, which application was rejected 
on account of said homestead eutry, and the mineral claimant thereupon 
filed a protest against the entry, alleging, among other things, that the 
land was more valuable for mining than for agricultural purposes; that 
after a hearing on the issues thus made, the local officers dismissed the 
- contest; that your office, on appeal, found that the. land was more 
valuable for the mineral it contained than for agricultural purposes and. 
held the entry for cancellation; and that the Department, on appeal by 
- Jamison, affirmed the action of your office (15 L. D., 276), which decision 
was adhered to on review March 7, 1893, but on June 21, 1893 (16 L. D., 
537), the case then being before the Department upon a motion for 
re-review, reversed its former action and ordered a hearing to determine 


_ the character of the land, its capacity for agriculture, and the nature, value and 


extent of all deposits of a stone or mineral character found therein, and re-adjudicate 
' the question in the light of the evidence thus obtained: 


it being said that this course was pursued because of the allegation of — 
the presence of valuable deposits other than building stone, as gypsum 
and fire-clay, and on account of representaions that the land was worth 
$300,000 by reason of these alleged deposits. 3 | 
‘After the second hearing the local officers recommended the dismissal 
of the contest. Your office affirmed that action, and the Department, 
on further appeal, by its decision of May 5, 1897, supra, affirmed the 
7 decision of your office. By said last mentioned decision it was held : 
Prior to the passage of the act of August 4, 1892, there was no authority to locate 


and purchase lands chiefly mal for paildiag stone under the placer mining laws 
(syllabus): 
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a it was ceria said: 


An examination has been made of the volumin ous record in this case. It is shown 
that the chief value of the land is for red sand stone suitable for building purposes, 
paving, and curb stones. The attempt to show gypsuni, pene or a deposit of 
fire clay, is not supported by the evidence. 


Itis now alleged, substantially, that chia decision i is ag gainst both the . 
. law and the testimony. | 
Counsel for the homestead signanait asks that the ion for review 
be dismissed on the ground that it is not accompanied by an affidavit of 
good faith and does not specifically point out the errors complained of. 

-The Department when it entertained the motion for review, thereby 
waived these alleged omissions, and they can not now be urged in 
objection to the consideration of the motion. — 

Inasmuch as itis practically admitted that this laud is more valuable 
for the red sand stone it contains than for agricultural purposes, it 
remains to be seen whether it was subject to disposition under the 
placer mining law prior to August 4, 1892. If it was, then the decision 

under review was error and must be vacated, for the reason that a 
 inineral location thereof was made ‘prior to the homestead entry of 
Jamison aud for the further reason that if it was subject to placer loca- 
tion it is mineral land and title can not be acquired thereto under the 
homestead law if its character is known a to the issuance of final 
certificate. 7 

In the recent case of the Pacific Coast Marble Co..u. N. orthern Pacific 
R. R. Co. et al. (25 L. D., 233) the mining laws of the United States, and 
the decisions of the Department and the courts in construction thereof, 
were reviewed at length, In that case, iu conclusion of the aiseassion 
of the question of what 1 is a mineral within the. meaning: of the ae 
laws, it was said: | | 

The Depar tment aiitier es to sae calles That whitey er is recognized as a incr by 
the standard authorities on the subject, whether of metallic or other substances, — 
_ when the same is found in the public Jands in quantity and quality sufficient to 
render the land more valuable on account thereof than for agricultural purposes, | 
should be treated as coming within the purview of the mining laws. 

Bainbridge in his work on the law ug mines and minerals, page one, 
Says: . | | 

A mineral has been ened to be a fossil, or Saale is dug out of the earth. The © 
term muy, however, in the most enlarged sense, be described as comprising all the 
- substances which now form, or which once formed, part of the solid body of the 
earth, both external and internal, and which are now destitute of and incapable of 


supporting animal or vegetable life. In this view, it will embrace as well the bare 
granite of the high-mountain as the deepest. hidden diamonds and metallic ores, 


Unquestionably, the great weight of authority is to the effect that 
sand stone is a mineral substance. 
It having been found, and not being now aueaiousd: that the Jand 
in controversy is more valuable on. account of its sand stone deposit 
than for agriculture, this case comes squarely within the rule above set. 
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- out, and it results that the homestead entry of Jamison as to the land 
. in conflict was and is unauthorized and can not be upheld. _ 
Departmental decision herein of May 5, 1897, supra, is hereby vacated, 
and it is directed that the homestead entry of Jamison, as far as the 
same conflicts with the prior location of Hayden, be canceled and the 
mineral application of Hayden allowed, unless further objection appears. 


————— 
- 


RAILROAD GRANT—-INDEMNITY SELECTION—SETTLEMENT CLAIM. 
 SouTHERN Pactric R. R. Co. v. TRIPP. 


An offer made by a settler-to purchase from a railroad company lands within its 
indemnity limits that are not protected by withdrawal, and have not been 


selected, will not defeat the right of such settler to su osoduently repudiate such ~ 


offer and assert his settlement right. — 

_An indemnity selection of land not protected by withdrawal, and included within a 
prior settlement claim, is no bar to the subsequent recognition of the settlement 
right. 


Secretary Bliss to the Commissioner of: the General Land Office, March 
(W.V.D.) ~ | 12, 1898. : (L. L. B.) 


The appeal of the Southern Pacific Railroad Company, from your 
office decision of July 3d, 1897, rejecting the company’s claim to the 
N. 4 NW. 4 and the N. 4 NE. 4 of Sec. 3, T. 75., Rk. 2 E., Los Angeles, 
California, iad sustaining the application of: One C. Tripp: to make 
homestead entry for the same, is here for eee and the follow- 
ing facts appear in the record. | | 

‘The tract is within the indemnity limits of ine grant to the company 
and was selected by the company July 13, 1885, without designating 
the losses for which indemnity was claimed? 

_ October 14, 1887, another list was presented in which the losses weré 
' designated, and on April 21, 1894, the company filed a re-arranged list, 


in which another and different bans was desi gnated for the land here in 


co ntroversy. 

October 14, 1890, Tripp spplied to make homestead entry of the jand 
alleging in ig aeplication that he settled on the land April 30th, 1878; 
this application, as above shown, was made between the presentation 
of the lists of 1887 and 1894, 

The register and receiver rejected his application and he annealed. 

By your office decision of March 30, 1895, adhered to on motion to 
review, July 22, 1895, the decision of the local office was reversed and 
the company’s selpetion held for cancellation. 

The company appealed from said decision and this Department on 
July 18, 1896, so far modified your office decision as to order a HOaEMne 
on Tripp’s allegation of settlement. 

On the hearing so ordered, the register and receiver recommended 
the cancellation of the company’s selection and the allowance of POD, s 
application to enter, 
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By your said office decision of J uly ord, 1897, the action of the 


local officers was affirmed, and the case is now r here on ae by the — 


company. 

The specifications of error assigned by counsel (fe the company are 
as follows:. , 

Ist. That it was error to hold that Tripp penne any right to make homestead 
entry of this land under his application of Desoner: 14, 1890, on his. alleged settle- 
ment in 1878. 

2nd. That it was error to hold that the company’s selection which was admitted 
to have been perfected October 14, 1887, was defeated by Tripp’ s alleged settlement. 

3rd, That it was error not to have sustained the company 's selection. 


Inasmuch as this Department has held that an executive aeaeal 
for indemnity purposes is in violation of the plain terms of the grant, 
made for the benefit of this road (Southern Pacific R. R. Co. v. Kanaw- 
yer, 23 L. D., 500), the company’s right to the land in controversy can- 
not antedate its selection made July 13, 1885; and inasmuch as Tripp’s 
settlement is. alleged as of April 30th, 1878, it follows that if it is 
shown that his settlement was‘of such a character as to except the 
land from the claim of the company at the date of its selection, the reg- 
ularity and legality of the said selection and all subsequent changes 
- and rearrangements of the company’s list may be eliminated from con- 
sideration here, unless it is shown that he thereafter abandoned his - 
settlement. 

_At the hearing Tripp sent testified; but it was admitted by counsel 
for the company that two other witnesses then present would if sworn 
and examined, corroborate him, “in all essential particulars” as to res- 
idence, cultivation and improvements. From his testimony it clearly 
appears that he settled upon the land at the date alleged in his appli- 
cation (1878) at which time he was nineteen years of age but otherwise 
qualified to make entry; that thereafter he resided continuously on the - 
land for eight or nine years, and has since resided there “ off and on” 
but has never removed his housebold effects from his house on the land; 
that his improvements are of the value of $600.00; that although he 
used the land principally for grazing he had grubbed about twenty 
acres and broke about ten acres; that he settled upon it with the inten- 
tion of making it his home and securing title under the land laws. 

He admits that on January 8th, 1883, he applied to purchase this 
tract, with some other land, from the eailvona a but says, the 
reason he made that application was. : 
to save trouble with the railroad company as I understood it would be better to buy 


their right than to have litigation with them, intending, if I bought their right out, ‘ 
to go ahead and prove up on my homestead afterwards. 3 : 


These statements having been accepted by the company as true, it is 
plain that Tripp’s settlement was made with the intention of securing - 
- title from the government, and although he afterwards applied to pur- 
chase from the company, his reason therefor, is satisfactorily explained, 
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aud such explanation by: no means makes him a tenant of the company, 
_ but shows only that he preferred to purchase the railroad claim, rather 
than engage in litigation with the company. 
_ Moreover, the application to purchase was made in J anuary. 1883, 7 
more than ‘iG years before the company’s selection in 1885, and ie 
withdrawal being invalid. the question is brought directly annder the 
ruling in Northern Pacific Railroad Company v. McMahan (21 L. D., 


_ 402), which holds that an offer to purchase from a railroad company, 


made prior to the time when the rights of the company attach, may be 
repudiated by the settler. 

The objection that Tripp’s residence was lot conunnows on the aad, 
‘is not supported by the evidence to the extent of showing an abandon. 
ment of his claim. While it is true he spent considerable time in San 
Jacinto, it is shown that his household furniture always remained in 
his house on the land, and that he never has had a home elsewhere. 

‘Having established his allegation of continuous. claim to the Jand 
based upon his settlement ante-dating the selection by the company, 
such selection is no bar to the allowing of his homestead application, 
and your oMmice decision is accordingly affirmed. , 


_ PRACTICE—MOTION FOR REVIEW—ORDER FOR HEARING. 
WALK v. BEATTY (ON REVIEW). 


There is no authority in the rules of practice for the review of.a departmental deci- 
sion ordering a hearing; and treating such a motion as a petition addressed to the 
‘supervisory power of the Secretary, it will be denied, if it presents no question 
that was not fully consider ed. in the decision ordering the hearing. 


7 See Bliss to the Commissioner of the Gener y Land Office, Mavoh 
~(W.V.D) tapers . | (G. B.G.) 


The land involved in the case of Leffie W: Walk v. William Ww. 
Beatty is the SW. $ of See. 14, T. 13 N., R. 3 E., Oklahoma, Oklahoma 
Territory, and by dfepasemontal decision of J aauaLy 18, 1898 (26 L. D., © 
' 64), a hearing was ordered between the parle to determine certain | 
questions therein indicated. - 

Counsel for Walk has filed a motion for review of this decision. 

There is no authority in the rules of practice for filing a motion for: 
review of a decision ordering a hearing. . 

Considered as a petition addressed to the supervisory power of the 
Secretary, it is found that nothing is suggested that was not fully con- 
sidered at the time said hearing was ordered; nor is anything urged 
tO cause the Department to doubt the correctness of the direction | 
thereby given. 7 
The motion is denied. - 
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MINING REGULATION S-AMENDMENT OF RULE 53. 


| CIRCULAR. 
Commissioner Hermann to registers and receivers, , March 14, 1898. 


Paragraph 53 of the Mining Regulations approved December 15, 
1897, 25 L. D., 561, is hereby amended to read as follows: 


The claimant at the time of filing the application for patent, or at any time within 
the sixty days of publication, is required to file with the register, a certificate of 
the surveyor-general that not less than five hundred dollars’ worth of Jabor has been 
‘expended or improvements made, by the applicant or his grantors, upon each loca- 
tion embraced in the application, or if the application embraces several locations 
held in common, that an amount equal to five hundred dollars for each location, has 
been so expeuded upon, and for the’ benefit of, the entire group; that the plat filed 
by the claimant is correct; that the field notes of the survey, as filed, furnish such 
an accurate description of the claim as will if incorporated in a patent serve to— 
- fully identify the premises and that such reference i is made therein to natural objects 
or permanent monuments as will perpetuate and fix the locus thereof; Provided, 
That as to all applications for patent made and passed to entry before July 1, 1898, 
or which are by protests or adverse claims prevented from being passed to entry 
before that time, where the application embraces several locations held in. comuion, 
proof of an expenditure of five hundred dollars upon the group will he snfficient and 
an expenditure of that amount need not be shown to have been made upon, or for 
‘the benefit of, each location embraced 1 in me appheavion: 


Approved: 
0. N. Buiss, Seoretary. 


ALIEN ATTON~TIMBER CULTURE ENTRY HEIRS. 
«GRAHAM », APPLEGARTH’S HEIRS. 


A contract of sale entered into by a timber culture entryman, to be consummated by 
| delivery of deed after the submission of final proof and the issuance of pateut, 
is in violation of law, and makes cancellation of the entry necessary; and where, : 
after such alienation the eutryman dies, his heirs are entitled to no greater rights 
under the entry than he had at the time of his death. 


8 Acting g Seeretart y Ryan to the Commissioner of the Benks al Land Office, 
(W. VY. D.) | March 14, 1898, © a (OC. J. G.) 


The defendants in the case of Robert E.Graham v. Henry W. Apple- 
garth’s Heirs have appealed from your office decision of May 9, 1896, — 
holding for cancellation timber-culture entry for the NE. 4 of Sec. 11, 
T, 21.N., R. 46 W., Alliance land district, Nebraska. 

November 19, 1890, Henry W. Applegarth made timber-culture entry 
for the above described tract, and May 25, 1895, Robert HE. Graham filed 
affidavit of contest against said entry, alleging that the entryman had - 
failed to comply with the law as to planting and cultivation and that he 
had entered into a contract to sell this land, the deed to be delivered 
upon the submission of final proof and issue of patent. 

The decisions of the local office and your office were based upon ine 
last mentioned charge. . 
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It appears that the contract referred to was entered into by Apple- — 
garth September 26, 1893, less than three years after the date of his 
entry. The entryman died in August, 1894. In July of that year pay- 
ment of a sum of money was made to and receipt obtained from the 
entryman’s daughter, in pursuance of the terms of said contract. 

It is: urged in the appeal, among other things, that as this contract — 
by the entryman was not ratified by the heirs and as the latter imme- 
diately took possession of the land and proceeded to comply with the 
timber-culture law; they thereby cured any violation of the law on the 
part of the entryman in making said contract. It was said in the case 
of Dixon v. Bell (12 L. D., 510). 3 

“When an entryman has sold his claim before final seaicais has been issued, and 
soon thereafter dies, no'‘amount of cultivation or improvement by his heirs or jewal 
representatives will cure such entry, and a contest may be commenced at any time 
after the fact of such sale is known. 

Proof that Applegarth entered into a contract to sell his: claim, that 
fact not being denied by his heirs, is the factor that proves fatal to any 
rights they might have; for, ordinarily, where the entryman who has 
complied with the law. dies betore final certificate has been issued, the 
right to perfect the entry descends to the heirs or legal ¥ epresentatives, 
There is sufficient evidence in this case to show that there was a viola-. 
tion by Applegarth of the letter and spirit of the timber-culture law, 
as set forth in the affidavit filed by him at the time he made his entry. 
The entryman having thus parted, contrary to law with his interest in 
this land, the heirs are not entitled to any meber rights. than he had at 
the time of his death. 

It is deemed unnecessary. to discuss the other allegations contaiiied 
in the defendants’ appeal. 

The cases of Klock v. Husted, 2 L. D., 329, Williamson v. Weiiner,. 
9 L. D.,.565, and Palmer 2. Stillman, 18 L. D., 196, were eprepeny cited | 
in sppert of your office decision. 

The said decision is hereby affirmed. 


RAILROAD GRANT—PRE-EMPTION CLAIM—ENTRY. 
SPIRLOCK v. NORTHERN PACIFIC R. BR. Co. 


The completion of a pre- sation entry for part of the land aiaaed within a 
declaratory statement is an abandonmentof the filing as to the land noi entered, 
and such filing, as to said land, will not. pheroneter serve to SS it from the 
operation of a railroad grant. 7 as 


Acting Secretary. Ryan to the Commissioner of the General pe Office, 
(W.V.D.) March 14, 1898. _* =, (I. Ww. C.) 


On October 1, 1897, the petition invoking the exercise of the super- 


- -visory power og. the Secielaty of the Interior to correct a mis-statement 


of facts in the matter of the decision in the case of James D. Spirlock — 
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~v, Northern Pacific Railroad Company, involving the W. 4 of the NW. 
tof Sec. 5,T.16 N., R11 W.. , Olympia land district, Washington, was 
sutartatned and robiened for service. It has since been served and 
was forwarded with your office letter of October 19,1897. — 

This case was first considered by this’ Department in. decision of 
‘February 4, 1896 (22 L..D., 92), in which it was stated that: 

An examination of the records in your office shows that one Jeremiah Mabie made 
a pre-emption filing with alleged settlement prior thereto, upon the NW. i-of the 
NW. 4 of said Sec. 5, township and range aforementioned, previous to the date of 
the grant to said railroad company; and that said filing was of record, subsisting 
and prima facie valid at the date of said grant, which excepted said forty-acre tract 
from the operation of the grant, and left Spirlock free to purchase the same in the 
absence of any adverse right. 

As to the SW. + of the NW, 4 of said a 5, it was held that, as the 
record showed a perfect patent, duly enrolled, issued upon the private | 
cash entry made for said land by Spirlock, the same had passed beyond 
the jurisdiction of this Department. 

Subsequently, upon motion for review, in iegnainental deeiaion of 
- December 26, 1896 (23 L. D., 588), it was held that this Department has 
authority to ee the eaneellation of the record of an ineomplete patent 
which was placed upon the record by mistake and which, in fact, was 
never issued, but still remained in the custody of your office, and you 

were therefore directed to cause the cancellation of such record. 

_ The land covered by Spirlock’s application is within the primary 
limits of the grant made by the joint resolution of May 28, 1870, to aid — 


in the construction of the portion of the main line of the Northern 


Pacific Railroad between Portland and Puget Sound. The mapshowing 
the line of general route upon which there was a statutory withdrawal 
was filed on August 13, 1870, and this tract was embraced within the 
limits of said withdrawal. It afterwards fell within the limits as 
adjusted to the map of definite location filed September 13, 1878. | 
After the filing of the map of general route, aud before the receipt of 
notice of withdrawal at the local office, to wit, September 17, 1870, 
Spirlock was permitted to make private cash entry of the land before 
described. Upon said entry, a8 has already been adjudicated in the 
previous decision of this case, he gained no right as against the com- 
pany under its grant. But as to the NW. 4 of the NW. 4 of said sec- 
tion 5, as before recited, it was held that the pre. amie tion filing of 
Jeremiah Mabie, eee at the date of the grant to the railroad 
company, served to except said tract from the operation of said grant. 

The petition under consideration alleges that the filing referred to, 
made by Mabie, was filed on January 12, 1861, and embraces, in addi- 
tion to said tract in section 5, certain other tracts in the adjoining even- 
numbered section, number 32; and that on June 16, 1863, Mabie per- 
fected said filing into an entry as to the tracts in Section 32, thereby 
abandoning the filing as to the tract in section 5. 

Since the nUDE of the pane your office has reported | that the alle- 
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. gation relative to the partial coon of said filing is Suswaded by | 
the records of your office. _ 
It is clear, therefore, that under the decisions of the courts and this. 
- Department, said. filing, as to the tract in section 5, can not be held 
sufficient to defoat the operation of the grant, and the: previous deci- 
sions of this Department, in so far as they have held to the contrary, 
- are recalled and vacated, and you are directed to cancel the eash entry | 
by Spirlock as to said tract. 
' Nix v, Allen, 112 U.S., 129. 
St. Paul, neyo and. Manitoba Ry. Oo: 23 L. D. 539, 


————, 


i 


RIGHT OF WAY—CANAL—INDIAN RESERVATION, 
Rio VERDE CANAL COMPANY. 


The act of March 3, 1891, does not authorize the apotoval of an avaetioatien for a 
tight of way for a canal across an Indian reservation; nor will such right of 
way below said reservation be granted, if the canal is dependent for its water 
supply npon the right of way asked for throug oh the reservation.. 


Acting gq Secretary Ryan to the Commissioner of the General Land Office, 
(W. Vv. D.) | _ — March 14, 1898. | 


' The. record shows that on September 18, 1896, ‘your office decision 
was rendered in the matter of the application of the Rio Verde Canal 
Company for a right of way to certain lands for the purposes of i irriga- 
- tion, in the Tucson land district, Arizona. : 

In part in said decision you held as follows: 


There are herewith the enclosed seven maps and seven sets of field notes, each in 
duplicate, filed by the Rio Verde Canal Company, under.Secs. 18 to 21, act of March 
8, 1891 (26 Stat., 1095), as part of an application for canal and reservoir right of 
way, and transmitted with your two letters of May 23, and your letter of eeu 
14, 1896.. 

- The map numbered by the company, sheet 3, transmitted with your istter of May 
23, shows the location of the canal line on unsurveyed land, about thirty-six miles, 
of which seven and one half miles lie within the Salt River Indian reservation. 

' It has been held that the right of way act does not apply to Indian reservations 
(14 L. D., 265), and further that right of way for a ditch depending for water on a 
ditch passing through an Indian reservation should not be approved (21 L. D., 356). 


Your office decision therefore refused to grant a right of way-to said 
company for such portion of said proposed canalas lay within the Indian 
reservation known as the Salt River reservation, and for such additional — 
part as lay beyond said reservation and depended for its water supply 
upon the proposed route through such reservation. From this action 
of your office appeal has been taken. 

The act of aren, 3, 1891, aes section 18 thereof page 1101, is as 
follows: 


That the right of way through the SuibliG lands and reservations of the United 
States is hereby granted to any canal or ditch company formed for the purpose of 
irrigation and duly organized under the laws of any State or Territory, which shall 
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_ have filed, or may events file, with the Secrcuaey of the Interior a copy of its 
articles of incorporation, and due proofs of its organization under the same, to the 
extent of the ground occupied by the water of the reservoir and of the canal and its — 
laterals, and fifty feet on each side of the marginal limits thereof ; also the right to 
take, from the public lands adjacent to the line of the canal or ditch, material, 
earth, and stone necessary for the construction of such canal or ditch: Provided, 
That no such right of way shall be so located as to interfere with the proper occu- 
pation by the government of any such resery ation. : 


In the Florida Mesa Ditch Company (14 L. D., 265) the decision 
concludes as follows: | 7 
For the reason herein set forth, I ain of the opinion that it was not intended by 


- said act of March 3, 1891, to ean the right of way for canals and ditches through 
Indian reservations. ; 


Without determining anit the ruling would be if the siento were 
now before the Department for the first time, the matter will be treated 
as settled by the eee cited, which has been acquiesced in for sev- 
eral years. . 
It is urged as a second ground of appeal that the pepsin is enti- 
tled to the approval of such portion of his map as lies beyond the Salt 
_ River Indian reservation and outside of its limits, though dependent 
for its water supply upon the Hen: of way asked for through such 

reservation. 
This question was considered in the case of La Plata Ir rigating Ditch 
Company (21 L. D., 355), and it was held (syllabus): 


A right of way for an irrigating ditch that traverses, among other lands, a mili- 
tary reservation, and also an Indian reservation, will not be approved as to any part 
thereof, where it appears that by the maintenance of said ditch the supply of water 
necessary for the proper use of said reservations will be seriously impaired. 


T assume that the true meaning of the act of March 3, 1891, which 
requires the approval of this Department of the map of location, 
imposes upon the Department the duty of requiring that it shall prima 
facte appear, before approval of the map, that a source of water exists 

which can be reached by the route selected. 

The Department having refused to approve the right of way tired 
the Salt River Indian reservation, which is the necessary connecting 
link between the two sections of the right of way asked for outside of 
and on either side of said reservation, it follows that. no source of 
water could be secured by said canal company along its proposed 
route on that portion of the canal which lies below the reservation. 

The approval by this Department of aright of way upon any given 
tract of land operates as an easement upon the land, and to that extent 
is an impairment of the use of such land, and where no useful purpose 
can be subserved by a grant of the right of way to a company whose 
application upon its face shows an inability to secure water along the 
proposed route, such approval would be vain and useless, apparently 
creating an easement upon the een without any desirable object being 
gained. 3 7 
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_ IT am therefore of the opinion that the company is not entitled to 
have its map approved for such portion of its route as lies below the 
Salt River Indian reservation. | 

Your ollice decision iS accordingly afiirmed, 


PRACTICE—PETITION FOR THE RE-OPENING OF A CASE, 
GAMMON v. WEAVER. 


When a decision of the Department has become final under the rules of practice, 
has been long avquiesced in by the losing party, the lands involved have been 
disposed of thereunder, and such disposition was not unlawful, a petition to 
re-open the case will not be entertained, though the original decision may rest 
on & construction of the law that no longer obtains. 


Acting Secretary oa yan to the Commissioner of the Generii Land Office, 
(W. VY. D.) March 14, 1898. | (GB. G.) 


The Department has received a “motion for re-review and petition - 
- to reopen” the case of Silas Gammon v. Henry vEeey et, filed by counsel 
for the said Gammon. | 

This case involved the application of Silas Gammon to make an - 
additional homestead entry under section 6 of the act of March 2, 1889 
(25 Stat., 854), for lots 5 and 6 of Sec. 31, T. 20 N., R. 1 Wa Perry 
land district, Oklahoma. 

Said eapleation was denied by the Department on June 18, 1896 | 
- (unreported 3), on the ground that the original entry was made subse- 
quent to the passage of said act, and it appears that Weaver has since 
made a homestead entry of the Tad: — 

In the case of Nancy A. Stinson (25 i. D. , 113), it was held (syl- 
labus): : a. 
The right to make an additional homestead entry under section 6, act of March 2, 


1889, extends to cases where the original entry was made either before or after the 
passage of said act, if the applicant is otherwise within the terms of said section. _ 


If this had been the rule at the time the case at bar was considered 
here, the conclusion reached might have been different. But such was 
not then the rule, and while the denial of Gammon’s application is now 
believed to have been erroneous, the fact that adverse rights have 
attached, on the faith of the decision then made, precludes a favorable 
consideration of the present petition. _ : 

When a decision of the Department has become final under the rules 
of practice, has been long acquiesced in by the losing party, the lands 
involved have been disposed of thereunder, and such disposition was 
not unlawful, a petition. to re-open the case will ae be entertained. 

— The petition i is denied. 
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_ PRACTICE—COSTS—CONTEST—RESIDENCE. 


‘Davis Vs - BISBERT. 


A park who files a protest alleging grounds sufficient to warrant the cancellation of 
the entry, if proven, and offers to pay ‘‘ the expenses of the contest, ” is properly 
taxable with all the costs as a contestant, under rule 54 of practice; and if, after 
a successful termination of such suit and the exercise of the preferred Tight by 
the contestant, a rehearing is ordered on the original issue the ge neeuon to pay 
the costs thereof rests with the contestant. . 

The acts of a settler looking toward the establishment of a permanent ioe on the > 
land may be propery considered: in determining the good faith of his residence 

| thereon. 

An allegation of failure to comply with the law ioe not furnish a basis for caneel- 

lation if not made until after the alleged default a been cured. 


| (Seoretar "y Bias to the Commissioner of the General Land Office, Mareh 
(W.V.D.) | es 15, 1898. » AG _ (G.C.R,) 


On April 25, 1884, aaa Bisbert filed his. preemption: declaratory 
statement for the Nw. i of the NW. 4 3 Sec. 23, and the N. 4 of the NE. 
4 and the NE. + of the. NW. 4, See. 22 T. 22 N., R. 3 E., Seattle land 
iene Washington. On April 25, 1885, he transmuted his filing into. 
homestead entry, No. 7374, and on July 9, 1890, he- gave notice of his 
intention to make final proof before the local office on October 31, 1890. 

On August 27, 1890, Charles H. Davis filed his sworn protest, alee: 
ing that Bisbert had ae established his residence upon said land until - 


October 15, 1888; that subsequent thereto he had been absent from the 


land more than half the. time; that the land was not poLueU upon and © 
cultivated as required by law. | 

When, on October 31, 1890, Bisbert offered his final anol Davis 
appeared, but waived cross-examination of Hisbert’s witnesses until the 
hearing, which was had on his said charges on April 7, 1891. Upon the 
hearing the register and receiver decided in favor of Bisbert: on appeal, 
your office reversed that action and held the entry for vancellation: on 
further appeal, on March 3, 1894, the Department affirmed that action, 
and on March 31, 1894 tanreported), denied a motion for review. The © 
' case was Closed, aa Dayis made entry of the land October 30, 1894. 

On December 10, 1894 (unreported), the Department denied Bisbert’s 
motion for. new hearing on the ero of alleged newly discovered 


ot. evidence. . 


On March 7, 1895, Eisbert died. me - : 

On December 28, 1895 (unreported), the Department entertained a 
motion for review of the decision denying a motion for rehearing, say- 
ing: “There seems to be no legal obstacle in the way of resolving that 
doubt by a further hearing, which may be had on terms fair to both 
sides.” | 

Hearing was s had, and the ‘register and receiver, on July 19, 1896, | 
recommended that Bisbert’s final proof be approved and the protest of | 


a Davis be dismissed. 
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On appeal, your office, by decision dated December 9, 1896, ae’, 
that action, aud on November 10, 1897, denied au motion for review, 

A farther appeal brings the case Were | 

Pending consideration of the appeal herein, Davis] has filed a petition 
asking arule against the defendant (now’ Celia Hisbert, widow of the 
entryman,) compelling her to deposit with: the register ad receiver — 
the sum of money necessary to reimburse petitioner herciu on account of a deposit | 
which he was erroneously compelled by the register and receiver to make to cover 
' cost of adducing all the means of the ‘further hearing’ ordered By the i 
ment in said case. 

While Davis’ § affidavit attacking the entry was iu thé form of & Pro-. 
_ test, yet in it he proposed “paying the expenses of the contest,” and 
for all that appears in the record he paid without question the expenses 
of the first hearing, and was awarded the rigbt of entry, as herein 
above shown. While his affidavit was styled ‘a protest,” being filed 
after Eisbert had given notice of his intention to submit final proof, 
yet by his very terms and allegations Davis, to all intents and pur- 
poses, became a contestant, since these allegations, if true, were sufti- 
cient to bring about the cancellation of the entry attacked, and his 
proposition to pay the costs of the contest, and his prompt compliance 
therewith, would have given him the pielenonce right of entry under 
the second section of the act of May 14, 1880 (21 Stat., 140), which, as 
shown above, was actually exercised by him October 30, 1894, after the © 
Department (October 10, 1894,) denied Eisbert’s motion for review, and _ 
your office (October 19, 1894,) canceled Hisbert’s entry and closed the | 
case. Davis was, therefore, a contestant; and the costs were properly © 

taxed under Rule of Practice 54, Emblen v..Weed, 13 L. D., 722;— 
‘Martin «. Barker, 6 L. D. , 763; Thompson v. Smith, 22 in D,, mao} Den- 
man v. omeieout 20 ia D., 395, | | 

After Davis had made his entry, the Deparment on Eisbert’s sib: 
ing for a- rehearing, was in “doubt” “as to whether justice has been 
done'the entryman,” ineaning, of course, Hisbert. a 

In allowing this motion, the Department says: 

There seems to be no legal obstacle in the way of resolving that doubt by anes 
hearing, which may be had on terms fair to both sides. I have therefore to direct 
that a further hearing be ordered, at as early a date as practicable, at which EKisbert 
shall be permitted to introduce the testimony indicated by affidavits, and which it 
is alleged it was not in his power to produce on the first hearing; after which rebut- 
tal testimony may be introduced—the question of fact to be determined ‘being, 
whether or not the entryman had complied with the homestead law in reference to 
residence and cultivation at date of offering final proof. Such testimony, together - 
with that offered at the former hearing, will be considered, and a decision rendered 
thereon. | ; 

‘Here’ a cebeecaee was Sidereat Ano to dctamine shat Davis had 
done under his entry, but solely to determine whether Eisbert had com- 
plied with the law. If Davis could maintain his allegations, Hisbert 
would not be permitted a reinstatement; if he failed to sustain his 
charges, Eisbert’s sentry would be remnsiatad and his final proof approved, | 
12209—voL 26-25 
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Under all the showing, the Department was in doubt, and so ordered 
a rehearing. The status of the controversy was precisely the same as 
before Davis made his entry, the question of F Hisbert’s compliance with 
the Jaw being the sole question at issue—that issue being raised by 
Davis’s contest. And so, when the rehearing was ordered, Davis was 
still under obligation to pay the cost of the contest, if he would still 
retain the status of contestant. French v. Noonan, 16 L. D., 481, nd 
he appears. to have done, although under protest. | 

The petition. asking a ey UstoM of me cost, is, for reasons mereny o 
given, denied. | 

The testimony taken at both nee has been eects examined; 
it is voluminous and somewhat contradictory. _ Jt clearly shows éhat 
Hisbert’s family resided on the land with him after October, 1888; 
indeed, there was very little effort made to show lack of compliance 
with the law after that date. It was about two years after that date 
before Davis attacked the entry, and then only when Bisbert adver- 
meee to make final proof. _ , | 

. The principal issue tried was heuig: Hisbert was a bona fide v resi- — 
dent on the land og to the removal of his family thereto in October, 
1888, 
It is admitted that fois. date of epee April 25, 1885, to October, 

1888—a period of over three years—his family (wife and three children) 
did not live on the Jand, but did live in Seattle, in a house which they 
rented from month to month. It appears, however, that during that 
period Mrs. Hisbert, from time to time, visited her husband on the 
land, as did also his two minor sons. With the assistance of others, . 
he built a double log-house, one half of which was situated on his claim, 
‘the other half on that of his daughter, who had a pre-emption claim 
adjoining on the north; this was in 1884, The land was heavily wooded, 
and he began to clear it off, grubbing out the stumps and burning the 
brush. His daughter lived in one side of the house, and he in the other. 
From year to year he cultivated such parts of the land, as he had pre- 
pared, into oats, vegetables, etc. It is in evidence that he was not a 
skilled farmer, but the proof shows that he used considerable diligence 


- in his efforts to make a farm. 


‘The land is situated on Maury Island, and is about Pi mile from a 


landing called Point Robinson; from this landing Hisbert and others, 


about the year 1885, carried the lumber on their backs to the house, 
and put a floor in the house. He appears to have had much trouble in » 


getting water, digging in four different places. . To avoid the expense = 


of taking the testimony of witness George W. Brittain on this point, it 
was admitted that said Brittain would testify that Mr. Bisbert dug a | 
well upon the place, commencing in the year 1885 and continuing in 
1887; that the well was dug two hundred feet deep, for which Eisbert 
paid to witness over five hundred dollars in cash}. that the well was 
eurbed with about three thousand feet of inmber, which had to be 
earried on their backs from Point Robinson to the land, the price of 
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the lumber not being included in the amount paid witness. Certain of 
Davis’s witnesses, while admitting the digging of the well, testified | 
that it added no value to the land, because it never furnished any 


water, ‘While that is true, it speaks eloquently for Mr. Eisber v's good . : 


faith. . 

The testimony shows that Mr. Hisbert did not bring his fatally: to the. 
land any sooner. because of: his inability to get water; that he finally © 
dug and cemented a cistern, and secured water; then he brought his 
family. The whole amount of clearing was Saal: Hisbert’s witnesses 
place the amount from four to six acres; Davis had it surveyed, mak- 
ing the amount about two acres. However this may be, there can be 
no question as to the amouut of labor and money which Eisbert 
expended upon the land. This, of itself, appears to be ample to dem- 


onstrate his good faith. According to the testimony of certain wit-_ 


nesses, the work Eisbert did was in excess of neighboring homestead- 


ers on the island. 


' The testimony shows that ier was frequeltly away from the land; on 
Some of these occasions he Pmphoyed a neighbor to care for and milk 


his cow. 


He was a J ewish rabbi, being ordained to eeu certain rites of | 


his church. 


He was called away frequently to Seattle, Olsmpis and other places 
to perform these rites, and would necessarily be away upou each occa- 
sion a few days. Again, he observed the Jewish holydays once or twice 
each year, and would be gone from the land two or three weeks upon 
those occasions. He also frequently went by boat to Seattle, where 


Chis family lived; would remain over pail eay and pancay, and return 
to the land Monday: 


An effort was made to show that E Bisbert was en gaged i in the business 


of a tailor, in the years 1885, 1886, and 1887, in the city of Seattle, and 


in partnership with his son-in-law, one Finkelstein: The purpose of - 
this testimony was to show that his real business was in Seattle, and 
not on the land. The fact that he might have been interested in such 
a@ business as partner, or otherwise, would not, ipso. facto, show that 


his home was not in fact on the land, for the one is not inconsistent 


é 


with the other. But the testimony failed in its purpose; it was posi- 
tively denied by Eisbert at the first hearing and by Mrs. Hisbert at the 
Second, and both were corroborated by other witnesses, 

It will be noticed that Mr. Eisbert transmuted his filing into a home: 
stead entry in 1885.. He thus appears to have decided to live on the 
land at least five years. It is in evidence that he was not without 
means. Had he lived there under his filing only a few months, and 
purchased the land, which he might have done with less than half the 
money, which he fruiblessly expended in digging for water, he might | 
have obtained title much earlier, and with less expense. The fact that 


he did not do so, but voluntarily changed his filing to an entry, and 


thus imposed upon himself the obligations which the law prescribes, 
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indicates that ‘he intended to make the land his home, and that the 
entry was not made for speculative pur poses. | 

Much testimony was given as to his actual presence on the land for 

much of the time before his family 1noved to it.’ Witnesses who had — 
worked for him in digging the wells, clearing and grubbing e the land, | 
and cult ivating the crops, testify positively as to his presence on the 
land as an actual resident. His furniture—household and kitchen— 
was meager, but that he actually lived in the louse there can be little 
question, and all the circumstances connected with his extr aordinary 
efforts to procure water strongly corroborate the undisputed testimony — 
of himself and afterwards his widow, that the late arrival of his family 
upon the land was due to his failure to procure water for their use. 
- Again, in December, 1887, Mr. Davis, the contestant, appears to have’ 
assumed. the duties of a government officer, being a lighthouse keeper, 
at Point Robinson. He was in a position to know something of His- 
bert’s relations to the land; indeed, he swears that in March, 1888, he 
was on the land, saw Hisbert’s Hones, shed, etc., but that no one was 
: residing there then. He postpoued filing lis conten. however, until 
August 27, 1890, more than two years after he caponed no one was 
living there. While alleging, in his affidavit, that Eisbert “did not 
establish a residence on the land until on or about October 15, 1888,” 
still he also alleges Hisbert’s absence therefrom after that date “ more 
than one half the time,” and that the tract ‘is not settled upon and 
cultivated by said party as required by law.” 

As before seen, the proof wholly fails to show that Hisbert was in 
default, in any particular, after his family moved to the land in Octo- 
ber, 1888, hence in that respect the contest failed. Admitting even 
that Hisbert was in default in the matter of residence prior to October, 
1888, still] the affidavit charging that default was not filed until nearly 
two years after it had been cured by Hisbert’s presence on the land 
with his family; and until more than three years had elapsed since 
Davis thought the land was wholly unoccupied. 

In Montgomery v. Newton (21 L. D., 15), the defendant failed to move 

on the iand until nearly three years had elapsed after entry, still, as he 
established his residence thereon before he was served with AotCS; the 
contest. failed. | 

Itis a general rule that wheu a contestaut, fails to allege a default, — 
until the same -is cured, showing good faith on the part of the entry- 
man, the contest must fail, and the entry stands. Neal v. Cooley, 18 
L. D., 3; Heptner ». McCartney, 11 L. D., 400; Davis v. Fairbanks, _ 
9 L. D, 530; Hall v. Fox, Idem., 153; Stayton v. Carroll, 71. D., 198, 

AS above shown, the suit which Davis brought has all the simionts - 
of an ordinary contest. It follows that, since the same was brought © 
after the default was cur ed—admittin g even that there was au default— 
it must fail. : 

_ The decision appealed f from 3 is aff med. 
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APPLICATION TO ENTER-ORDER OF SUSPENSION. 
NEFF D, SNIDER. 


_ An application to enter, suspended on avcount of defecis therein, with notice of 
such action to the applicant, openates to reserve the land from other disposition — 
until final action thereon. — 


The case of Lawson H. Lemmons, 19 L. D., 37, srcwalen: 


Secretary Bliss to the Commissioner of the General Land Office, March 
(W. V. D.) 15, 1898. (W. M. W.) 


The land involved in this case is the NW. +4 of Sec, 2,T.27 N,, RB. 3 
W., Enid, Oklahoma, land district. 

The oo shows that on October 28, 1893, ‘Ane Neff sent her appli- 
cation to enter said land, by mail, and aecompenes it with $14. 00, the. 
usual fees. 

On December > 1893, the local. Giicers suspended | her application 
because it was not sed and the money sent with it lacked five cents’ 
of being enough to pay fees aud commissions, as the quarter section 
contained a fraction of an acre in excess of one hundred and sixty 


acres. Notice of this action of the em) officers was sent to Mrs. N eff 


on December 26, 1893. 
In her homestead affidavit Mrs. Neff stated that she made settlement 
on the land October 16, 1893, and was residing on ee land at a time 
her application was made: 
- On January 17, 1894, Hlijah R. Snider was allowed to make home: : 
stead entry for the tract. 7 

On May 19, 1894, the register and. receiver issued a notice to Snider : 
to show cause aig: his entry should not be canceled. 

A hearing was had, at which Snider and Neff appeared and sub- 
mitted evidence. _ 

The register and receiver found that Mrs. Neff was the prior settler. 
on and the first applicant for the tract, and recommended. the cancella- 
of Snider’s entry. Snider appealed. 

On May 2, 1896, your office rever sed the judemieit of the local officers, 

sand rejected Mrs. Neff’s application. She appeals. 

The evidence shows that Mrs. Neff went upon the tract on the 12th 
or 13th of October, 1893, and remained there in a tent until the 17th or 
18th of said month, and during this time she caused about two. acres to 
be broken upon the tract and sowed to wheat. She then went to her 
former home in Kansas, and returned to the land in question about the 
28th or 29th of October, and established a residence in a tent, and con 

_ tinued to reside on the tract for about two weeks, and then went back 
to her former home in Kansas. She returned to the tract early: in 
April, 1894, and built a house, partly out of lumber and partly out of 


Sod, with two windows and one door; built a hen house out of sod, and 


dng a well. She continued to live in ae oe anid improve the land zs 
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up to tie time the hearing was inna at 5 which time she had Apouk four- 
teen and a half acres broken on the tract and in crops: — 

Mrs. Neff swore that as soon as she received notice of the suspen- 
sion of her application, she sent the five cents in a letter to the local 
‘officers. She also testified that as a matter of fact she was sworn to 
her homestead and other affidavits before they were mailed; that at 
‘the time she made her application to enter she went to the local office, 
but was physically unable to stand in line with the men and await her 
turn. Her testimony on these points is not contradicted. Her appli- 
cation was in due form, but was detective 1 in that. it was not plened by 
or for her before it was filed. | 

Under the circumstances disclosed by ihe record, it is lene that at 
the time Snider’s entry was allowed Mrs. Neift’s application was pend- 
ing and operated to reserve the tract covered thereby from other dis- 
position uniil final action thereon. Mallet v. Johnson et al., 14 L. D., 
658; Smith v. United States, 16 L. D., 352; ; Hudson v. Orr, 24 L. D., 429, 

It follows that Snider’s. entry was nous allowed, ae nace be 
canceled. | 
Snider’s first act of settlement on the tract was made a few days 

before his entry, and. his actual residence on it was established there- 
after. He gained no rights under his settlement, residence and improve- 
menis upon the tract, for the reason that at the time it was made the 
land was embraced in Mrs. Neff’s pending application to enter. ea 

The case of Lawson H. Lemmons, 19 L. D., 37, is cited and relied 
upon by counsel for Snider as applicable to and governing this case. 
- An examination of the authorities cited in support of that case shows 
that they do not support the conclusion reached by the Department. . 
Said case, in so far as it conflicts with the views herein expressed, is 
overruled. | 

The decision of your office appealed from is rever sed, and Mrs. Neff 
will be allowed to make aony of the tract. ; 


.RAILROAD GRANT—INDEMNITY SELECTIONS-SETTLEMENT RIGHT. 


VANDEBERG v. HASTINGS AND Dakota Ry. Co. ET AL. 


Conceding that the time within which a settler must assert his settlement claim 

under the act of May 14, 1880, will not run while the land is embraced within a. 

‘pending indemnity ‘selection: yet if such selection is subsequently relinquished, 

and the intervening eniry of an adverse claimant is allowed, it is then incum- 

bent upon such settler, as against the adverse claimaut, to present his claim by 
contest or otherwise within three months thereafter. 

The. right of a settler who is residing on land covered by a prior siGsinipeeieetiant 
and whose settlement is subject to such selection, will attach on the cancellation 
of said selection, if the land is- then open to. settlement, and defeat the right Of 

_ the company under a subsequent selection. prs 


Secretary Bliss to the Commissioner of the General Land Office, March 
(W. V. D.) oe - . 45, 1898. (BW...) 


The Hastings and Dakota Railway Company and John Vandeberg 
have ts pie from pe office cecision of ate 20, 1896, in which the 
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seléction of the Hastings and Dakota Railway Company, covering the» 
W. sof the NE. + of Sec. 35, T. 121 N., R. 41 W., Marshall land district, 
Minnesota, was held for caroelaties with a view to allowing the home- 
stead application of John Vandeber Bi as to said tract, and Vandeberg’s 
- application was rejected as to the E. 4 of the NE. 4 of said section 35, 
for couflict with the prior right Pape died in J put Woods, under fis 
additional homestead entry macs December 31, ree covering said: 
tract. 

The entire tract is patina the indemnity limits of the grant to the. 
State of Minnesota, which was conferred upon the Hastings and — 


= Dakota Railway Company, and was first selected by said company on 


‘October 16, 1883, which selection was canceled by departmental decision. 
of October 23, 1891 (13 L. D., 440), and the land declared to be subject - 
— to selection or entry by the first legal applicant. Prior to the date of | 
‘said. decision, to wit, on May 22, 1891 (12 L. D., 541), in accordance with 
the provisions of the fourth section of the act of September 29, 1890 
(26 Stat., 476), the indemnity withdrawal formerly made on account of 
this grant was revoked and the lands restored to the public domain. 
On October 29, 1891, the Hastings and Dakota Railway Company again 
selected this land, which selection appears to have been made in accord- 
ance with the regulations then in force. Its relinqnishment, executed 
_ in favor of Jobn Woods, as to the HE. 4 of the NE. 4 of said section 35, 
was filed on December 31, 1892, and the same a John Woods was 
permitted to make adaiton al homestead entry covering said tract under 
the provisions of the act of March 2,1889 (25 Stat., 854), as additional 
to his homestead entry covering the adjoining act aon which proof 
had been made and patent issued. 

With the record transmitted is an affidavit made by John Vandeberg, 
dated March 13, 1893, in which he alleges that he settled upon the | 
_ NE. 4 of said section 35 on April 15, 1891; that he built a house thereon 
- and has ever since resided upon the tract with his family and improved 
the land to great value; and petitioned to be allowed to contest the 
entry of Woods and the right of the Hastings and Dakota. Railway 
Company under its selection before referred to. The date of the filing 
of this affidavit in the local office is not noted upon the papers. — 

In your office opinion it is stated that this affidavit was received with 
_ the register’s letter of January 27, 1894, and a hearing was ordered 
thereon by your office letter of July 1, 1895. Following the forwar ding 
of said affidavit, to wit, on August 30, 1894, Vandeberg made formal 
application to make homestead entry of the NE. 4 of said section, alleg- 

ing settlement April 5, 1891, and that he had made improvements upon 
the land to the value of $1 200. | 

As the result of the hearing had, your office decision finds that Van: 
deberg settled upon the land, as alleged, in April, 1891, and that he 
and his family have resided there ever since, his prucipal improve- 
ments being upon the W. 2 of the NE. 4, and a portion of his breaking _ 
pee the E. 3 of the NH. 4 , embraced i 7 “Woods entry. | 
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As regards the claim set aD by Woods, your office aetisien finds as 
follows: | 7 

Taking the testimony as a whole it establishes a prior claim for the E.$ NE.4 of 
said section by John Woods, ete. : 

In view of the company’s fSlinquishinent of the BE. 4 of the NE. 4 + the 
controversy presented by the record, as to said tr act, is between Von | 
deberg and Woods, both of whom allege a claim to the land antedating 
the filing of the company’s reliuquishment on December 31, 1892, 

Admitting that the time specified in the act of May 14, 1880, within 
which a settler must present bis claim, in order to protect himself in 
his rights under.a prior settlement, did not begin to run while the 
tract was covered by the railroad selection, yet upon. the filing of the 
company’s relinquishment, and the allowance of Woods’ entry, it 
became incumbent upon Vandeberg to pr esent his claim, either by con- 
test or otherwise, within three months thereafter. According to the 

record transmitted, 1t would appear that no such action was taken by 
Vandeberg uutil long after the expiration of the three months; and 
without attempting to determine the rights of the parties under their 
claims of settlement as alleged, it must be held that whatever rights 
were secured by Vandeberg were lost by his failure to preseut his claim 
within the time required by law; and so far as your office decision 
rejected Vandeberg’s application and recognized the right in Woods 
under his additional homestead entry, as to the said E. $ of the NE, 4 

of section 35, the same is accordingly affirmed. | 
Relative to the W. 4 of the NE. 4, the contest is between Vandeberg 
and the Hastings and Dakota Railway Company. 7 | 

In its appeal the company alleges the following grounds of error: 


I. Krror of fact in holding that Vandeberg made settlement on the tract in con- 
troversy in April, 1891, or had lawful settlement thereon at any time prior to the 
selection of said land under the Poeun and. Dakota railway grant of Qerebee 29, 
1891. 

II. Error of law in holding that such alleged settlement of Vandeberg in April, 
1891, was in law prior or euperior to the claim and nen of said railway company 
and its assiguee. 

III. Error of law in recognizing the. validity of any aettioment alleged by said 
Vandeberg in April, 1891, it appearing from the records and from said decision that 
the revocation of the indemnity withdrawal for the benefit of the Hastings and 
Dakota Railway grant was not made until April 22, 1891. | 

TV. Error of law in holding that said tract was at any time lawfully subject to the 
settlement of said Vandeberg or any. one else, the same being expressly excepted — 
therefrom by the said order revoking the said withdrawal, beeause at the date of said 
alleged settlement, and for many years. prior thereto, and at all times thereafter, 
the said tract had been selected under the grants for the Hastings aud Dakota and 
the St. Paul, Minneapolis and Manitoba Railway oaken and was not, therefore, 
lawfully subject to settlement or entry by any one. . 


In effect the contention is that the lands within its indemnity limits. 


were reserved from settlement until the order of revocation of May 22, 
1891; that said order did not restore lands that were embraced in pend- 
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ing selections, and that therefore no rights were acquir ed by the set-. 
—tlement of Vandeberg that can be respected as against the company’s 
claim under. its present selection. - | 
A review of the matter will not sustain. the company’s contention; 
for if it be admitted that uo rights could be acquired by a settlement 
made upon lands within the indemnity limits prior to. the revocation 
_ by the order of May 22, 1891, and that said order was not intended to 
restore lands embraced in pending selections, nevertheless, after such 
' revocation the company’s claim to any specific tract would depend upon — 
the legality of its selection then pending. : 
— As before shown, at the time of the revocation of this indemnity 
withdrawal the company had a selection pending which had been pre- 
‘sented on October 16, 1883. Vandeberg’s settlement was therefore 
Subject to the company’s rights under this selection, which, as before 
stated, was canceled on October 23, 1891, aud the land declared to’ be 
subject.to settlement and entry. Vandeberg’s rights under his con- 
tinued residence upon and claim to this land surely attached as a settler 
upon the cancellation of said selection, and his claim, since maintained 
and asserted in his application under consideration, is superior to the 
right of the company under its pending selection made October 29, 1891. 
Your office decision awarding Vandeberg. tle right to make entry of 
said W. $ of the ND, Lis accordingly affirmed, and upon completion 
_of entry by Vandobars: the company’s selection will be canceled. 


OKLAHOMA LANDS—SETTLEMENT RIGHTS—FINAL PROOF, | 
North PERRY TOWNSITE 2. LINN, 


Land in the actual occupancy of townsite sRCaLICRS ig not goon to settlement and 
entry under the homestead law. 

Presence within the Territory of Oklahoma, duri ing the seetiniiad period, by which 
an advantage over ,others is gained, operates. to disqualify a claimant. for Jand 
in said Territory. 

Notice of intention to submit final proof must be puulence in a ;oreauls news-- 
paper having a general circulation, 


Seoretary Bliss to the Commissioner of the General Land Office, Mareh 15, 
(W. V. D.) 898, | (W. A. B.)} 


September 16, 1893, at 3:58 o’clock. P. M., as | shown by the record, 
‘Henry Linn mane homestead entry for the Sk. 4 of Sec. 10, T, 24 N,, 
| R. i W., Perry, Oklahoma, Jand district. — 

September 23, 1893, ana L. Burks filed affidavit of contest against 
said entry, on the pround of prior settlement. 
| ‘September 25, 1893, Linn gave notice that. he would, on J anuary 6, 
1894, make proof that the tract is needed for townsite purposes, ad 
also show his compliance with law, with the view of acquiring title to 
said tract for townsite purposes, under section 22 of the act of Congress 
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approved May 2, 1890 (26 Stat., 81). Notice of this intention was pub- 
_jished in the é Perry Rustler,” which paper was designated by J. H. 
Malone, the then register, as “the peE ean eee nearest the 
land described in said application.” _ 
- At the time designated, Linn made final proof, and on January 10, 
1894, the register transmitted said proof to your poeaieerrer with a 
certified check for $1500 in payment for the land. | 
On the same day that the proof was transmitted, a petition for inter- 
vention, signed by one hundred and sixty-eight persons, purporting to’ 
be residents upon the land, was forwarded to this Department. Said 
_ petition charged fraud ri surreptitious conduct on the part of Linn 
_ and the local officers in allowing the final entry without sufficient notice. 
January 20, 1894, a paper signed by-twelve persons purporting to be 
townsite setllers was sent to the eparenenhy asking that: patent be 
| issued to Linn. . 
January 15, 1894, an. affidavit: sworn to by Victor AS Lyles, John W. 
Swearingen, and Robert WwW. Davis, was forwarded to the Depar tment, 
in which it was stated that the « Perry Rustler” was not a newspaper 
of general circulation; that it was printed on a small hand press in a 
little bed-room in the back end of a restaurant out of the way and out: 
of the sight of the general public; that the paper is in the nature of a 


real estate advertisement, advertising Linn’s addition to Perry; that 


it was the practice of the register and receiver to advertise final proof 
notices in the Evening Dethocr at, Perry Times, Morning Sentinel, and 
Cherokee Sentinel; that the issue of the “Rustler” of December 16, 

1893, was the only copy of the paper either of the affiants had ever seen; 


_ and th at if said paper hae been oue of copes circulation, affiants would » 


have known it. 

Other affidavits of a similar character were also: forwarded to the 

Department. : 

. By ordinance, duly rae and approved, this land was included - 
within the corporate limits of the city of Perry on February 13, 1894. . 
‘March 12, 1894, your office ordered a hearing to determine when the 

land was first actanlly settled and occupied as a townsite; when first 

- settled upon by the homestead claimants, and whether in good faith by 

them for homestead purposes; the character and value of the improve- 

ments; and the qualifications of the homestead claimants. 


In accordance with the instructions from your office, a hearing was _ 


begun June 13, 1894, and closed August 16,1894. The parties repre- 
~ sented at this heart Ing were the townsite settlers, Anna L. Burks and - 
Henry Linn, | 

September 22, 1894, the ieeisbse and receiver, without rendoriing: a 
formal decision: transmitted to your office the record in the case, — 
together with their report. From this it appeared that when the case 
was called for trial’ June 13, 1894, a purported dismissal of the contest 
of the townsite claimants was filed in the local office. This paper was 
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seaaa by John M. Gore, Clark and Enright, and Grant Stanley, aus 
agents for the townsite settlers. It was not shown, however, that these 
_parties.were authorized to represent anything more than some of the 
individual townsite settlers. Accompanying this dismissal was an. 
agreement, signed by several parties styling themselves residents, 
occupants and claimants of lots on said land, to the effect that the:con- 
test of the townsite settlers against the homestead entry of Linn should 
be dismissed, on condition that Linn should secure and file the relin- 
quishment of all other homestead claimants to sald tract, make com-. 
mutation proof under the townsite law, and upon receipt of patent 
' deed lots to the occupants thereof for not to exceed epMEUENY -five dollars 
per lot. 
Subsequently, attorneys. for townsite claimants filed a motion that 
their contest be reinstated, and the same was granted. < ' 
September 22, 1894, Anna L. Burks filed a-formal dismissal of her 
contest, and on the same day the said attorneys for townsite claimants 
filed a second dismissal of said townsite settlers’ contest. It was — 
therein stated that the reason the townsite settlers had applied for a 
reinstatement of their contest was that Linn had failed to have Miss 
Burks dismiss her contest, which he had agreed to do; and that ashe _ 
had now carried out his part of said contract by causing Miss Burks 
to dismiss her contest, they were authorized, as attorneys for the town- 
- site people, to sieiiee the townsite Serene contest.. | 
March 9, 1895, your office transmitted the record to the Depar tment 
with the recommendation that Linn’s proof and entry be approved. 
March 20, 1895, Messrs. Bascom and Johnson, attorneys jaime to 
_ represent’ the townsite settlers, filed an informal application for rein- 
statement of the townsite settlers’ contest, alleging fraud and collusion 
in the dismissal thereof. It was stated in said application that Linn’s 
representatives had paid a few individuals, who claimed to represent 
the citizens, to withdraw the contest on the part of the townsite con- 
testants, and leave Linn with clear sailing. | 
_ April 18, 1895, the Department, without formally passing on the 
motion to reinstate the townsite settler s’ contest, remanded the case for 
a fuller investigation into the matter of the regularity of said entry 
and the good faith of the entryman in making the same. 
In accordance with these instructions, a further hearing was had, 
commencing November 30, 1895, and ending January 6, 1896. : 
As a result of this hearie the local officers Rendered their decision 
recommending the cancellation of Linn’s entry. | 

On appeal by Linn, your office, by letter of January 6, 1897, addr essed 
_ to the Secretary of the pHeen Ory reversed the decision of the local one 
and held Linn’s entry intact. 

The entire record in the case was transmitted to the De paenment 
with said letter from your office, and on January 18, 1897, it. was 
returned with instructions that your office decision be promulgated ir 
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the usual way; and that a copy thereof “ ‘be served on Linn, the mayor 
of the city of Perry, and Messrs. Bascom and J ohnson, attor. neys repre- 
senting the townsite settlers, with the usuai right of eppedl. 7 
‘Service on all parties was duly made February 3 , 1897, and February 
11, 1897, an appeal was filed. This appeal waa signed by Bascom and 
J pincer attorneys for the townsite settlers; A. QO, Holland, mayor of : 


the city of Perry; and W. M. Bowles, city attorney of Perry. 


May 14, 1897, the attorneys for Linn filed a motion to dismiss the 
appeal, aid May 26, 1897, a reply to this notion was filed. 

The motion to dismiss poneicts in the main of a general argument in 
support of Linn’s entry. It is alleged, however, in the course of the | 
argument, that all parties claiming adversely to Linn have withdrawn, | 
that the case has resolved itself into a matter between Linn and the 
government, and that the decision of your oflice should be declared to 

be final. 

- The townsite settlers’ contest, as stated above, was ‘dismissed, eed 

reinstated, and again dismissed, but 1t was not shown that the parties 

who filed the dismissals were aotin eg for the body of the townsite set- 

tlers. The mayor of Perry and Messrs. Bascom aud Johnson, who are 

now claiming to represent the townsite settlers, allege that the.with- 

drawal of the townsite settlers’ contest was not in accordance with the » 
wishes of a majority of said settlers.. Moreover, the Department spe- 
cifically directed, on January-18, 1897, as said above, that the mayor of 
the city of Perry and Messrs. Bascom and Johnson, representing the 
townsite settlers, be allowed the right of appeal, and this oeahs was 
taken in accordance with the order of the Department. 

Again, Linn is attempting to obtain title to this tract for townsite 
purposes, and it is necessary that his proof and entry be considered by 
the Department, and approved or disapproved as the case may be. The 
dismissal of the townsite settlers’ ae would not have the effect of 
rendering your office decision final. 

As itis necessar ry, then, that the case should be considered by the 
Department, with or sichoat the appeal, and as the Departinent has 


_. specifically directed that the townsite settlers be allowed the right of 


appeal, tle motion to dismiss the appeal and declare your office decision 
final is denied. . 
Coming now to a sousticestion of the testimony, two questions nat- 


 urally present themselves: (1) Was this tract occupied by townsite 


settlers at the time Linn made settlement and entry? (2) Were Linn’s 

original and final entries’ obtained regularly and in good faith? | 
The first question was not passed upon by your office in the decision — 
from which this appeal was taken, for the alleged reason that 

the Department, with proof, before it clearly showing the actual occupation of this 

land by seventy- five to one hundred people at the time of Linn’s settlement, did not. 


conclude that.a segregation for townsite purposes had taken effect, but saw fit to 
order a hearing to determine wholly different questions. 
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It appears that a uumber of telegrams nae been received by the 
Department from a- special land agent, alleging that the entry was 
fraudulent in character and as the evideuce already submitted on that 
point was not very clear, a further hearing was or dered for the purpose 
of more fully developing that phase of. the case. 

In the letter remanding the case, however, it was said: “If the 
rights of adverse claimants were the only question in issue, I should 
have no hesitation in deciding the case in favor of Linn.” It is argued - 
upon the part of Linn that this was a decision of the question as to 
whether or not this tract was ony Ly townsite settlers at the time 
Linn made settlement. | 

This statement was not a decision as to the rights of the townsite. 
settlers, but merely an expression of opinion on the part of my prede- 
cessor, induced by the several withdrawals of the townsite and home- 
stead settlers’ contests. There has been no examination by the 
Department prior to the present time of the evidence bearing on the 
question as to whether or not this tract was occupied by townsite set- 
tlers at the time Linn made settlement and that question still remains 
to be decided. | | ; 

The original townsite of Perry, as ame prior to the opening, 
contained only three hundred and twenty acres. On the day of the 
opening many thousands of people rushed into Perry with the expecta- 
tion of taking town lots. It was quickly seen that there would not be. 
enough lots in the original townsite for all comers, and consequently 


there was an overflow upon the surrounding lands. The tract in con- 


_ troversy adjoined the townsite of Perry on the north, it was only a 
short distance from the land office, and was well adapted to receive 
this overflow. | 
_It appears from the potions of Linn And fils final arent witnesses 
that he came in on the first train from the south, which reached Perry 
at 12:38 p. m.; that he jumped from the train and ran immediately to 
-the iand in controversy, where he stuck a stake with his name on it;: 
that he then ran to the land office; secured .a place in line, and made | 
entry at 3:58 p.m. It is not entirely clear from the testimony of these — 
witnesses whether there were other settlers already on the land when. 
Linn reached it. A number of witnesses, however, most of whom came 
in on horseback and reached Perry before the first train did, testified 
on behalf of the townsite claimants that at the time the first train 
arrived there were not less than seventy five or one hundred people on 
the tract in dispute staking off town lots. Within a few minutes after 
the arrival of the first and second trains there were hundreds of town- 
_ site settlers on said tract. There have been more or less changes among 
these townsite settlers since the opening. Some of the original settlers 
have left and others have come in, but at no time since the day of the 
opening has the number of. townsite settlers on said tract fallen below 
several hundred. At the time of the first hearing in the summer of . 
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| 1894, the. improvements on the land in controversy were valued at from » 
$65, 000 to $200,000. 

By joint resolution. approved Ssiieibes di 1893 (28 Stat., 11), Con- 
egress extended the provisions of the act-of May 14, 1890 (26 Stat,, 109), 
to “the territory known as the ‘Cherokee Outlet,’ and now a part of 
the Territory of Oklahoma.” The first section of said ¢ act of May, 14, 
1890, provides: 


That so much of the sities lands situate in the Territory of e Olshons: now open 
_ to settlement, as may be necessary to embrace all the legal subdivisions covered by 
actual occupancy for purposes of. trade and business, not exceeding twelve hundred 
and eighty acres in each case, may be entered as townsites, for the several use and 
benefit of the occupants thereof, by three trustees to be eppeuied by the Secretary 
of the Interior for that purpose, ete, 


A clear preponderance of the evidence shows fiat hed Lint made 
settlement and entry this tract was already occupied and claimed by 
townsite settlers. — a has since been ery used ee pur- 
poses. | 

This decision might prone be dosed: here, bu in view of the 
| amount of testimony submitted in regard to the regularity of Linn’s 
original and final entries, a brief discussion thereof is not out of place. 

Linn passed through the townsite of Perry several times during the 
- prohibited period; he could see the land in controversy from the train; 
and when he came in on the day of opening he leaped from the train 
and ran without. a moment’s hesitation to the land in dispute. _ 

The circular of July 31, 1884 (3 L. D., 2) in regard LO: final proof 
notices, reads, in part, as follows: | 

You are enjoined to exercise the greatest ¢ care ai diligence to see that final proof 
notices are published only in established bona fide newspapers, having an actual and 
legitimate circulation in the vicinity of the land. The paper must be actually pub- 
lished where it purports to be, and must be a reputable newspaper of general circu- 


lation and not a mere land. notice advertising medium wasn Ouy regular subscribers 
or Soares patronage. 


You are not to give the publication to papers that are not ‘ “xoputable newspapers 
of general circulation,” upon the ground of being ‘‘nearest the land.” The purpose 
of the law is that general public notice shall be given of intention tomake proof. A 
‘publication that does not effectuate such notice is a defeat of the purpose of the law. — 

A. number of witnesses, residents of Perry, among whom were four 
or five newspaper men, testified that they never heard of the “Perry © 
Rustler” or saw a copy ‘Os it until after this case arose. The newspaper 

men in particular testified that had the “Rustler” been a reputable 

newspaper of general circulation they would have known it. Several — 
- business and professional men, whose advertisements appear in the 
Rustler,” testified that they had never authorized the advertise- 
ments and that no bills for advertising had ever been presented to 
them by any one connected with the “Rustler.” No attempt was made 
by Linn to rebut this testimony and show that the “Rustler” was a 
reputable newspaper of general circulation. | : : 
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To. sum up, then, the conclusions to which we come are, that at the 
time Linn made settlement on said tract it was in the actual occupancy 
of -seventy five or one hundred townsite settlers, which number 
increased during the day to several hundred, and has so continued; — 
that Linn, by his repeated trips on the train through the townsite of | 
Perry prior to the opening, acquired a special knowledge of this land 


; and an advantage which disqualified him as an entryman; and that the 


sheet in which notice of his intention to suey final arooe Was, pub- 
lished was not a newspaper at all. 

Your office decision iS s accordingly rever reed and Linn’s entry will ee 
canceled. 

On proper application: the land may be. entered for the several ase | 
and benefit of the residents thereof under the townsite laws, | 


‘Busy v. LEONARD. 


“Motion for a review of departmental decision of August 19, 1897, a 


LL. D., 129, dented by Sectotary ae March 16, 1898. 


———— 


CIRCULAR. 


Rules and Regulations Governing the use of Timber ou Noli-mineral Public. Landsin — 


-certain States and een under the Act of March, 3, 1891 (26 Stat., eae 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFtcE, 
| Washington, D: 0., March 17, 1898. 
“Be virtue of tile power vested in the. Secretary of the Tatetion by the 
act of March 3, 1891 (26 Stat., 1093), the following rules and regulations 
are hereby prescribed : . 
1. The act, so far as it relates to timber on public fans as extended 
by the act of February 13, 1893 (27 Stat., 444), applies only to the - 
States of Colorado, Montana, Idaho, North Dakota, South Dakota, 
Wyoming, Nevada, and Utah, the Territories of Arizona and New 3 
Mexico and the District of Alaska. hee 
The following rules and regulations do not ails to the District of 


- Alaska, for which rules and Eee uauOnS are prescribed in a ecparale 


\ 


circular. 

2.. The intention of the act is to enable settlers upon public lands 
and other residents within the States and Territories above named who 
have not a sufficient supply of timber on their own claims or farms for 
use thereon for domestic purposes and who are unable to procure the 
needed timber from private lands, or from public lands under other 
authority of law, to secure from public lands, for said purposes, ‘timber 
to supply their immediate and pressing wants. © 
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‘Such cisine the case, it was nat the intention of Congress to authorize ) 
- the taking of timber from public lands in said States and Territories to 
serve as an article of merchandise and traffic, whereby protits might be 
~ secured, not only from the labor bestowed in handling the timber, but 
by charging for the timber itself, after obtaining the same free of cost 
from the Government; which would practically open a door for specu- 
lation in public nilber: resulting in the holders of permits being in a 
position to prevent competition and vir ee control the market for 
timber in their localities, | 

3. Settlers upon public lands and other residents of the States and 
Territories above named who have not a sufficient supply of timber on 
their own claims or farms for use thereon for such domestic purposes 
as firewood, fencing, or building purposes, or for necessary use in clevel- 
oping the mineral and other natural resources of the lands owned or 
occupied by them, may procure timber, free of charge, from unoccupied, - 
unreserved, non-mineral public lands within said States and Territories 
strictly for use on their own claims or lands therein for the purposes 
enumerated in this section (but not. for sale or disposal, nor for use on 
other lands or by other persons, nor for export from the State or Terri- 
tory where procur ed), to an extent not pexeoU ney) in AeeuEnPaee valna- 
tion, $100-in any one year, — 

It is not necessary to secure permission from ae Department to a 
timber from public lands as above allowed. The exercise of such privi- 
lege is, however, subject at all times to supervision by the Department, | 
with a view to ‘uicion or prohibition, if deemed necessary. 

4, In cases in which the parties needing the timber are not in a posi- 
tion to procure it from the public lands themselves, it is allowable for 
them to secure the cutting, removing, Sawing, or other. manufacture of 
‘the timber through the medium of. others, agreeing with the parties 
thus acting as their agents dir ect, in taking or otherwise handling the 


timber, that they shall be paid a reasonable amount to cover their time 


and labor expended and all legitimate expenses incur red in comneesion 
- therewith, exclusive of any chars ge for the timber itself. — : 

5. The uses specified in section 3 of these rules and regulations con- 
stitute the only purposes for which timber may be taken, free of charge, - 
from public lands in said States and Territories, under this act. — 

6. The cutting and removing of timber, free of charge, under said 
act of March 3, 1891, is confined to unreserved, unoccupied, non-mineral 
public lands, in the States and Territories named therein, inasmuch as 
the act specifically provides that the same shall not operate to repeal 
the act of June 3, 1878 (20 Stat., 88), which makes provision, in said 
States and Territories, for the free cutting of timber on public lands 
that are known to be of a strictly mineral character. 

7. It is further provided in said act of March 3, 1891, that “nothing 
herein contained shall operate to enlarge the rights of any railway com- 
pany to cut timber on the public domain.” Consequently, no timber 
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| may be taken thereunder fr om public lands for use by any railroad | 
company. — _ 

8. In order, oe that sufficienit panies timber may be placed upon | 
the home market in said States and Territories, for all legitimate purposes | 
of trade, to such a reasonable extent as shall meet existing emergencies 
in the matter of demand therefor, sales of timber on the unreserved 
lands, i in general, mineral and non mineral, in said States and Territori ‘ies, 
may be directed by the Department from ee to time. = 


‘The sale of timber is optional, and the Secretary may exercise , his 7 


discretion at all times as to the necessity or ‘desirability of any. sale. 


9. While sales of timber may be directed by this Department with- a 


out previous request from private individuals, petitions from responsible 
persons for the sale of timber in particular localities will be considered. 

Such petitions must describe the land upon which the timber stands by 
legal subdivisions, if surveyed ; if unsurveyed, as definitely as possible 
by natural land marks; the character of the country, whether rough, 

steep or mountainous, agricultural. or mineral, or valuable. chiefly for 
its forest growth; and state whether or not the removal of the timber. 

would ivjuriously affect the public interests. If any of the timber is” 
dead,.estimate the quantity in feet, board measure, with the value, and — 
state whether killed by fire or other cause, Of the live timber, state — 
the different kinds and estimate the quantity of each kind in trees per 
acre. Estimate the average diameter of each kind of timber, and | 


= sstinate the number of trees of each kind per acre above the average 


diameter.. State the number of trees of each kind above the average 


. diameter it is desired to have offered for sale, with an estimate of the 


number of. feet, board measure, ‘therein, and an estimate of the value 
of the timber as it stands. These petitions must be filed in the proper 


local land office, for tr ansmission to the Commissioner of the General oan 


Land Office. ) 
10. Before any sale is authored: the timber will - be examined and 
appr aised, and other questions involved duly investigated, by an official 


designated for the purpose;.and upon his report action will be based. 


. When a sale is ordered, notice thereof will be given by publica- 
es byt the Commissioner of the General Land Office; and if the timber 
to be sold stands in more than one county, published notice will be 


given in each of the counties, in addition to the required | general _. 


publication. ~ 
12. The time and place. of filing bids, and Othe: information for a. 
correct understanding of the terms of each sale, will be given in the 
published notices. ‘timberis not to be sold for less than the appraised 
value, and when a bid is accepted a certificate of acceptance will be 
‘issued by the Commissioner of the General Land Office to the successful 


bidder, who, at the time of making payment, must present the same to — 7 


the Receiver of Public Moneys for the land district in which the timber 
| stands. The Commissioner of the General Land Office must: approye 
12209 vor 26—26 : 
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all sales, and he may, in ales” in excess of five hundred dollars in 
value, make allotment of quantity to any bidder or bidders, ‘at a fixed 


: price, if he deems proper, so as to avoid monopoly. The right is also | 


reserved to reject any or all bids. A reasonable cash deposit with the 
| proper Receiver of Public ce to eae pay each | bid, will be 
| ae a 

13. Within thirty dias fet notice to a pidder of : an an of timber 
to him, payment must be made in full to the Receiver for the timber so 
aaeuded: The purchaser must have in hand the receipt of the receiver 
for such payment before he will be allowed to cut, remove, or otherwise 
dispose of the timber in any manner. The timber must all be cut and 
removed within one year from the date of the notice by the Receiver 
of the award; failing to so do, the purchaser will forfeit his right to the 
timber left standing of unremoved and to his purchase money. 

14, Sixty days notice must be given by the purchaser, through the 
local land office, to the Commissioner of the General Land Office of the 
proposed date of cutting and removal of the timber, so that an official 
may be designated to supervise such cutting and removal, as required 
by law.. Upon application of purchasers, permits to erect temporary 
sawmills for the purpose of cutting or manufacturing timber purchased 
under this act may be granted by the Commissioner of the General 
Land Office, if not incompatible with public interests. Instructions as _ 
to disposition of tops, brush and refuse, to be given through the super- 
visors in each case, must be strictly complied with, as a condition of 
said cutting and manufacture. 

(15. The act provides, that the timber shall be used in the State or 
Territory in which procured, and, conned nen it may not be er ted 
therefrom. 

16. Receivers of Public Moneys will issue receipts i in duplicate for 
moneys received in payment for timber, one of which will be given the © 
purchaser, and the other will be transmitted to the Commissioner of 
the General Land Office in a special letter, reference bein gmadetothe | 
letter from the Commissioner authorizing the sale, by date and initial, 


and with title of case as therein named. Receivers will deposit to the ae 


credit of the United States all such moneys received, specifying that 


the same are on account of sales of public timber on unreserved Jands © 


under the act of March 3, 1891 (26 Stat., 1093), A separate monthly. 

— accouut-current (form 4--105) and quarterly condensed account (Form 
4-104) will be made to the Commissioner of the General Land Office, 
with a statement in relation to the necerpis under ame act as epONe: 
specified. 

17. Special jaseraétions will be issued for the guidance of officials 
designated. to examine and appraise timber, to supervise its cutting and 
removal, and for carrying out other requirements connected therewith. 

18, Section 2461, United States Revised Statutes, is still in force in | 
the States and erriéories herein’ named and its provisions may be 
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enforced against any person, or persons, who éuk or remove, or cause — 
or procure to be cut or removed, or aid or assist or are employed in 


 eutting or removing, any. timber fou eee lands Meroin, enews as | 
_ allowed by law.’ 


19. The Secretary of tle interon reserves the right to preseribe such 
further restrictions as he may, at any time, deem necessary, or to revoke . 


the privileges granted, in any cases wherein he has information that. — 
persons are abusing, the same, or when it is necessary for the public 


good. | 
20. The rules and regulations provided her ein shall tae effect April 
1, 1898, and all rules and regulations heretofore prescribed under said 
ac of March 3, 1891, relating to the use of timber on public lands in 
the above named States and Territories, are hereby revoked. | 
| : BINGER, HERMANN, 
es 8 7 3 | Commissioner. 
Approved March 17, 1898: 
—. ©. N. Buiss, 
| Secretary. 


_ [Act of March 3, 1891; 26 Stat., 1093. ] 


AN ACT to-amend section eight of an act approved Mar ch third, eighteen hundred and ninety- ane 
entitled ‘‘An act to repeal tim ber-culture laws, and for other purposes. out ; 


; “Be it enacted by y the Senate and House of Representatives of the United States of America 
in Congress assembled, That section eight of an act entitled “An act to repeal timber- 
culture laws, and for other purposes,” approved March third, eighteen hundred and 
ninety-one, be, and the same is hereby, amended so as to read as follows: 

“Suc. 8, That suits by the United States to vacate and annul any patent hereto- 
fore issued shall only be brought within five years from the passage of this act, and 
suits to vacate and annul patents hereafter issued shall only be brought witht six 
- years after the date of the issuance of such patents. And in the States of Colorado, 
Montana, Idaho, North Dakota, and South Dakota, Wyoming, and the District of 
Alaska, and the gold and silver regions of Nevada and the Territory of Utah, in any 
criminal prosecution or civil action by the United States for atr espass on aah public 
timber lands, or to recover timber or lumber cut thereon, it shall be a defense if the .. 
defendant shall show that the said timber was so cut or removed from the timber 
lands for use in such State or Territory by a resident thereof for agricultural, min-— 
ing, manufacturing, or domestic purposes, under rules and regulations made and 
prescribed by the Secretary of the Interior, and has not been transported out of the 
same; but nothing herein contained shall operate to enlarge the rights of any rail- 
way company to cut timber on the public domain, provided that the Secretary of the © 
Interior may. make suitable rules and regulations to carry out the provisions of this 
act; and he may designate the sections or tracts of land where timber may be cuts: 
-and it shall not be lawful to cut or remove any timber except as may be prescribed 
by such rules and regulations; but this act shall not operate to repeal the act of 
- June third, eighteen hundred and seventy-eight, providing for the cutting of timber 
on mineral lands.” 

[Act of February 18, 1893; 27 Stat., 44d.) 


AN ACT to extend the provisions of section eight of the actentitled ‘‘An act to repeal tier: culture. 
' Jaws, and for other purposes,” approved Marck third, eighteen hundred and ninety-one, concern- 
ing prosecutions for cutting timber on public lands to Wyoming, New Mexico, and Arizona, 


Beit enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That section eight of the act. entitled ‘‘An act to repeal tim- 
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_ ber-culture laws, and. ae other purposes,” approved March third, eighteen hundred 
and ninety-one, as amended by an act approved March third, ei iahteen hundred and 
ninety-one, chapter five hundred and fifty-nine, page ten hundred and ninety-three, 


— ‘volume-twenty-six, United States Statutes at Large, be, and the same is hereby, © 


~ amended as follows: After the word vy Wyomey se in said act, insert the words 
“New Mexico and Arizona. " 


— 
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| Rules and Reg’ ‘ulations Governing the use of Tiaber on Public canis in the District 
oof Alaska, under the Act of March 3, 1891 (26 Stat., 1098). . 
DEPARTMENT OF THE INTERIOR, 
| GENERAL LAND OFFICE, 
| 3 Washington, D. C. «5 March 17, 1898, 

By virtue of the power vested in the Secretary of the Interior by 
the act of March 3, 1891 (26 Stat., 1093), the following rules and regu- 
lations, governing he: usé of timber on: ere lands in the District of 
_ Alaska, are hereby prescribed : | 7 

1. Miners, prospectors, agriculturists - and. other settlers in : allel: 
who are citizens of the United States, and who have not a sufficient 
supply of timber on their own claims or lands. for use thereon for fire- 
wood, fencing, or building purposes, or for necessary use in developing 
the mineral and other natural resources of the Jands owned or occupied. 
by them, » may procure timber, free of charge, from unoccupied, 
unreserved public lands in Alaska, strictly for use on their own claims 
or Jands therein, for the purposes enumerated in this section (but not 
for sale or disposal, nor for use on other lands or by other persons, nor 
for export), to an extent not exceeding, in eununeee valuations 3100_ 
in aby one year. ~ | 

It is not necessary to secure permission from the Department to take 
timber from public lands as above allowed. The exercise of such 
privilege is, however, subject at all times to supervision by the Depart- 
ment, with a view to restriction or prohibition, if deemed necessary. 
_ 2, In cases in which the parties needing the timber are not in a posi- — 
tion to procure it from the public lands themselves, it is allowable for’ 
them to secure the cutting, removing, sawin g, or other manufacture of 
the timber through the medium of others, agreeing with the parties, 
thus acting as their agents direct in taking or otherwise handling the 
timber, that they shall be paid a reasonable amount to cover their time 
and labor expended and all legitimate expenses incurred in ee _ 
therewith, exclusive of any charge for the timber itself. — | 

o. The uses specified i in section 1 of these rules and cemalstious con- 
stitute the only purpose for which timber may be taken, free of change, | 
from public lands in Alaska, under this act. 

‘4A, In order, however, that the native timber of Alaska may be placed 
upon the home market for all legitimate purposes of trade, to such a rea- | 
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sonable extent as shall meet existing emergencies-in the matter of 


demand therefor, sales of timber on public lands in Alaska may be 


directed by the Department from time to time. 
- While such sales of timber are optional, and the Secretary of the 
_ Interior may exercise his discretion at all times as to the necessity or 
advisability of any sale, petitions from responsible persons for the sale 

of timber in particular localities will be received by this Department 
for consideration. — 

5, Such petitions must describe the land upon which the timber 
stands as definitely as possible by natural land marks; the character 
of the country, whether rough, steep, or mountainons, agricultural or 
mineral, or valuable chiefly for its forest growth; and state whether or 
not the removal of the timber would injuriously affect the public inter- | 
ests. Ifany of the timber is dead, estimate the quantity in feet, board 
‘Ineasure, with the value, and state whether killed by fire or other cause. 
Of the live timber, state the different kinds and estimate the quantity 
-of each kind in trees per acre. Estimate the average diameter of each 
kind of timber, and estimate the number of trees of each kind per acre, 
above the average diameter. State the number of trees of each kind 
above the average diameter it is desired to have offered for sale, with 
an estimate of the number of feet, board measure, therein, a an ‘esti- 
mate of the value of the timber as it stands. 

6. If deemed necessary, before any sale is authorized, the timber will 


be examined -and appraised, and other questions involved duly investi: — 


gated, by an official desiguated for the purpose, with a view to action 
being based upon his report. | 

7. When a sale is ordered, notice thereof will oa given by publication | 
by the Commissioner of the General Land Office. . 

8. The time and place of filing bids, aud other information for a cor- 
rect understanding of the terms of each sale, will be given by published 
notices, or otherwise. Timber is not to be sold for less than the ap 
praised value, and when a bid is accepted a certificate of acceptance 
will be issued by the Commissioner of the General Land Office to the 
successftl bidder, who, at the time of making payment, must present the 
same to the officer designated to receive it. The Commissioner of the 
General Land Office must approve all sales, and he may make allotment 
of quantity to any bidder, or bidders, at a fixed price, if he deems 
proper, So as to avoid monopoly. The right is also reserved to reject 
any or all bids. A reasonable cash deposit, to accompany each bid, 
will be required. 

9. Within thirty days after notice to a blader of an ‘jer ava of Giber 
to him, payment must be made in full, as directed, for the timber so’ 
awarded. The purchaser must have iahand the mie for such pay- 
ment before he will be allowed to cut, remove, or otherwise dispose of | 


the timber in any manner. The timbersust ail be cut and removed. 


within one year from the date of the notice of the award; failing on SO | 
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do, the purchaser vill forfeit his right. : the timber left standing or 
uvremoved and to his purchase money. | 

10. Notice must be given by the purchaser to the Semncasione of the 
General Land Office of the proposed date of cutting and removal of 
the timber, so that, if practicable, an official may be designated ' to. 
supervise such cutting and removal. Upon application of purchasers, | 
permits to erect temporary sawmills for the purpose of cutting or manu- 
facturing timber purchased under this act may be granted by the Com- 
missioner of the General Land one if not incompatible with the public 
interests. _ 
jl. No public timber sold as above preseribed may. be exported from 
the District of Alaska. 

-. 12, Special instructions will be issued for. the guidance of officials 
designated to examine and appraise timber, to supervise its cutting and 
removal, and for carrying out other requirements connected therewith. 

13. Section 2461, United States Revised Statutes, is .in force in the 
District of Alaska, and its provisions may be enforced a gainst any per- 
Son, or persons, who cut or remove, or cause or procure to be cut or - 
removed, or aid or assist or are employed in cutting or removing, any 
timber from public lands therein, except as allowed by law. 

14. The Secretary of the Interior reserves the right to prescribe me 
further restrictions as he may, at any time, deem necessary, or to revoke 
the privileges granted in any cases wherein he has information that 
persons are abusing the same, or where if is necessary for the public 
good. 

15. The rules and reg ulations provided hereiu shall take effect April 
1, 1898; and all rules aud regulations heretofore prescribed under said 
Soi of March 3, 1891, relating to the use of timber on public lands in 
Alaska, are hereby revoked. 

BINGER HERMANN, 
| Commissioner. 
Approved March 17, 1898: : 
C, N. Buiss, 
Secretary. 


By 


[act of March 3, 1891, 26 Stat., 1093. ] 


AN ACT to amend section. eight of an act. approv ed March third, eighteen hundred and ninety- -one, 
entitled ‘An act to repeal timber- culture law s, and for other purposes.’ : 


Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress-assembled, That section eight of an act entitled ‘An act to repeal timber- 
— eulture laivs, and for other purposes,” approved March third, eighteen hundred and 
ninety-one, be, and the same is hereby, amended so as to read as follows: . 
‘Suc, 8, That suits by the United States to vacate and annul any patent heretofore 

- issned shall only be brought within five years from the passage of this act, and suits 
to vacate and annul patents hereafter issued shall only be brought within six years 
after the date of the issuance of such patents. And in the States of Colorado, Mon- 
tana, Idaho, North Dakota, and South Dakota, Wyoming, and the District of Alaska, 
- and the gold and silver regions of Nevada and the Territory of Utah, in any criminal 
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prosecution or civil action i the United States for a trespass on such pubs tientier 
lands, or to recover timber ot lumber cut ther eon, it shall be a defense if the defend- 
ant shall show that the said timber was so cut or ‘removed from the timber lands for 
use in such State or Territory by a resident thereof for agricultural, mining, manu- - 
facturing, or domestic purposes, under rules and regulations made sane prescribed by 
the Secretary of the Interior, and has not been transported out of the same; but 
nothing herein contained shall operate to enlarge the rights of any railway company 
to cut timber on tbe public domain, provided that the Secretary of the Interior may 
make suitable rules and regulations to carry out the provisions of this act; and he 
may designate the sections or tracts of land where timber may be cut; aa it shall 
not be lawful to.cut or remove any timber except as may be prescribed ne such rules 
and regulations; but this act shall not operate to repeal the act of June third, eight- 
een hundred and seventy- eight, providing for the cutting of timber on mineral lands.” 


“RAILROAD LANDS—SECTION A, ACT or MARCI 3, 1887. 
SCHNEIDER Vv. LINKS WILLER ET AL. 


The right to receive a paterit under section 4, act of March 3, 1887, extends to pur- 
chasers holding under contracts of purchase, whether such contracts:are fully 
or only partially performed, if rights thereunder are acquired in good faith. _ 

A purchase of land from a railroad company must be held to be in good faith, and 
entitle the purchaser to a patent under said section, if the title thereto is there- 
after declared by judicial deeree to. be in the United States on account of the 
company having received, exclusive of suid. tract, an amount of land in excess 
of its grant, where, prior to said purchase and the institution of said suit, the 
land had been earned by construction of the road, and had been patented to the 
State as provided by the grant, and where at the time of siich parchase the State 
is holding such title. 7 OO 


Seer etary Bliss to the Stason of the General Land Office, Waren 
(W.V. D.) fe 4 18, 1898, | / | eB 


~The Department has considered the appeal of John Schneider from 
your decision of June 23,. 1897, rejecting his application, under the — 
provisions of the adjustment act of March 3, 1887, for the NW. 4 of See. 
do, T. 95, RB. 42 W., Des Moines, Iowa, aa asvardine to Sterling P 
ink switler the right to make homestead entry of the same. 

Said tract, situated in O’Brien county, Lowa, is within the primary 
limits of the grant made by act of Congress of May 12, 1864 (13 Stat., 
79), to the State of Iowa, to aid in the construction of a railroad from 
Sioux City, in said State, to the south line of the State of Minnesota, 
Which grant was conferred by the State-upon the Sioux City and St. 
Paul Railroad Company. It is also opposite to the constructed portion 
_ of the road, and before January 26, 1875, the United States issued patent 
for this land to the State of Iowa for the use of the said railroad com- 
pany; but no patent was issued by the State to the company. | 

In October, 1889, suit was instituted by the United States, against 
said company, to castes the title of the lands to the United States. 
This suit resulted in a decision by the supreme -eourt, on October 21, 
1895, favorable to the United States (reported in 159 U. S., 349). 
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Thereafter, on LNeveunber: 1S: 1895, it. was: directed that the Tands 
involved in that suit. be thrown open to entry after ninety days’ pub- 
— lished notice to that effect, during which period parties claiming to be 
purchasers of any of said lands from the company, were notified to- 
present their claims to the local officers, under the provisions of the act 
of March 3, 1887, in. accordance with existing rules and regulations, 
‘By this advertised notice the day fixed for the opening of the lands to 
entry was February 27,1896. On January 15, 1896, Schneider filed © 
application to make. purchase of the tract Herein involved, and gave 


- . notice of his intention to make. proof. on March 10, 1896. Linkswiller | 


applied to make homestead entry of the land on February AS. 1896, | 
which application was rejected and an appeal taken. Heagain apalied | 
to enter on February 27, 1896, the day the lands were opened to entry, | 
on both occasions tendering the fees and commissions. On the latter 
day Hugh Cain, Wilhelm Andres, ‘William R. Spry and Randall — 
Bruning applied to make homestead entry of the Jand. On March 10, 


1896, the day advertised, Schneider appeared and submitted his proof, 


and a hearing was had, Cain, Linkswiller and Spry appeared, but there 
Was no appearance by He eile: 

Upon the evidence taken, the register and receiver decided in favor 
of Schneider. Linkswiller alone appealed, and your office holds that 
as to the others the case is closed.. On June 23, 1897, you rejected 
Schneider’s application, holding that his pur ase froni the COM RAY: 
was not made in good faith. 

Yrom the testiniony at the hearing it appears that Schneider éiaiied 
said NW. 4 since 1881 or 1882; moved upon it in 1883 and lived there 
continnoualy up to the hearing; and that in 1884 he applied to make 
homestead entry of the same. On May 21, 1887, he contracted with the 
railroad company for the purchase of the S. 3 of said tract, aud there- 
after, prior to June, 1889, paid on account of that contract $462.70. It 
also appears that Frederick Singer, on June 27, 1887, contracted with 
the company for the N. 4 of said quarter section, which contract he 
_ assigned on July 16, 1888, to Schneider, who has paid on. account ofthe _ 
same $613.35; that no part of the money thus paid on the contracts has - 
been fccarned nor has any suit been instituted for the recovery of the 
‘same or any part thereof. 

- Schneider claims to be the purehaser i in good faith under section 4 of 


the act of March 3, 1887, and if he sustains his claim his right will be” 


superior to that of Gilcr relying only upon applications to enter when , 
the land became subject to such entry. | | 
The case ‘has been exhaustively ar gued have sel fully soisidee ed. | 
The matter to be determined now is whether Schneider did purchase : 
said tract, from the company, in good faith, within the purview of the 
act of March 3, 1887, and amendments; and in order to reach a proper | 
conclusion it will be necessary to go at some length into the history of 
Pees this gr ant and een oun and Judicial action relating t to the same. 
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If the inquiry were confined to the question whether the contract 
exhibited in this case evidences such a sale as is contemplated by said 
act, the matter might be disposed of more briefly, for the Department | 
has, since the passage of said act, passed upon many similar. con tracts, 
and uniforinly and invariably ‘peated them as showing a sale or pur-. 
chase within the meaning of the act. If the Department had held that 
sucb sale or purchase must be absolute, in the sense of a fully consume. 


mated and completed one, in order to be protected, the operation of the - 


act would ‘have beeu very limited and circumscribed. It is a part of 
the history of the times, that the land grant compames had sold much 
of the land within the limits of the grants to immigrants and others, 
and held out as inducements to such parties contracts giving long 
credit and requiring moderate annual payments. It was through this 
policy that vast bodies of land in the public-land States were disposed 
of to actual settlers and many communities. established and built up. 
This was well known to Congress at the time of the passage of said act 
and it seems certain that such contracts, whether spoken of as Sales or 
purchases; whether fully performed or only partially performed, con- 
stitute a part of the subject with which Congress was dealing, and the — 
rights of the so-called purchaser thereunder are within the protection - 
of the statute, if acquired in good faith. If there be any doubt about 
the correctness of this view of the purpose and intent of the act of 1887, 
itis removed by a perusal of the amendment thereto of Febr nary 12, 
1896 (26 Stat.,6), wherein Congress expressly recognizes partly per- 
_ formed concrete: of purchase, like that of Schneider, as coneene a 
purchase within the meaning of the law. 
It is therefore held that there was a “ parchase” of the tract in 1 ques- 
— tion within the meaning of the act of March 3, 1887.. _ 

It remains to ascertain whether said puna was made i in good faith. 

The fourth section of the act of May 12, 1864, making the grant to - 
the State of lowa, contaius the following provisos: 
That if the said roads are nat completed within ten years from thei savers 
acceptance of this grant, the said. lands hereby g eranted and not patented shall revert 
‘to the State of lowa for the purpose of securing the completion of the said roads 
Within such time, not to exceed five years, and upon such terms as the State shall - 
determine: And provided further, That said lands shall not in any manner be disposed 
of or encumbered, except as the same are patented under the provisions of this act; 
and should the State fail to complete said roads within five years after the ten years 


_ aforesaid, then the said’ lands Undisponet of as aforesaid shall revert to the United 
States. | , | 


The erant was eae by the State upon the Sioux City company, 
and aecepted by it September 20, 1866. Definite location of the line 
of road was made July 17, 1867, ana construction was commenced in- 
1872, at the Minnesota State line, and continued southward to Le Mars, 
a distance of 56.13 miles, but the road was not constructed rogee this 
point to Sioux City, as required. : 

- Prior to February 5, 1873, the governor of the State, in Gontonmity 
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with he provisions of. thé ‘get of 1864, certified to the completion of: 
five consecutive sections, of ten miles each, of said road, southward 
| from the Minnesota State line, and the tract here in poner is 
within the primary limits of said fifty miles of constructed road. 
320,000 acres was the most which the company could claim for fifty 
“ales of constructed road, but notwithstanding g this there were prior to 
June 4, 1877, patented to the State for the benefit of said company, 
407, 870. 21 acres. Of this amount the State patented to the company 
329,412. 81 acres, retaining the legal title to the balance of 85,457.40 
acres. The tract here involved was not included | du any patent from : 
the State to the company. 

The amount patented to the company by the State was gadneea: by 
a claim of the Chicago, Milwaukee and St. Paul Railway Company, — 
2 allowed. in pursuance of the decision of the supreme court reported in | 
117, U.S8., 406. Itis. not necessary for the purposes of this decision 
to go into: the details of that case. It is sufficient to say that, not- 
withstanding the reduction because of the judgment in favor of the 
Milwaukee company, a greater quautity of land was patented to the 
State for the benefit of the Sioux City company than it had earned, and 
that the State patented to that company more than it was entitled to 
receive for the amount of road constructed. (159 U.S., 349, 366.) | 
In the meantime, on March 7, 1882, the attention of the governor of 
- Iowa was called, by direction of the Secretary of the Interior, to the 
fact that the eran had lapsed by failure to complete the construction 
of said road, and inquiry was made as to what action would be taken 
looking to a surrender of the unearued lands which had been patented . 
to the State. Apparently, in response to this inquiry, on March 16, 
1882, the General Assembly of Lowa passed the following act: 

Section 1. That all lands, and rights to lands, granted or intended to be oranted 
to the Sioux City and. St. Paul Railroad Company by said acts of Congress, and of 
the General Assembly of the State of Iowa, which have not been earned by said 
railroad company by a compliance with the conditions of said grant, be, and the 
same are hereby, absolutely and entirely resumed by the State of Iowa, and the 
same be and are absolutely vested in said State as if the same had never been granted 
_ to said railroad company. 

Section 2. This act being doenee of immediate importance shall take effect, and be 


in force from and after.its publication in the Iowa State Register and the Sioux City 
Journal, newspapers published i in the State of Iowa. 7 


As this act did not restore to the United States the title to the 
unearned land, further correspondence ensued, and on March 27, 1884, _ 
the Iowa legislature passed another act, the preanible of which recited 
the grant by Congress, its acceptance by the pune and the act of 1882, 
ancl then the act proceeded— | | 

Tt is desirable that al] land and rights to ee weaunied by the State of | 1, as. 
aforesaid, should be conveyed to and vested in the United States, to the end that 


such feu shall be made subject to the use of actual settlers, a as provided by the 
oe of Congr relating thereto, nuw therefore: : 
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| Be tt enacted by the General aaa of the State of Towa: 

Section1. That all lands and all rights to lands resumed and jnrouded to be re- 
sumed by chapter oue hundred and séven (107) of the acts of the nineteenth General 
Assembly of the State of lowa are hereby relinquished and eonvore: to the United 
States, . 
| Section 2. The Governor of the State of Iowa is hereby authorized and directed - 

to certify to the Secretary of the Interior all lands which have heretofore been pat- | 
- ented to the State to aid in the construction of said railroad, and which have not 
been patented by the State to the Sioux City and St. Paul Railroad Company; and 
the list of lands so certified: by the Governor shall be presumed to be the land relin- 
quished and conveyed by section one of this act; Provided, That nothing in this- 
section shall be construed to apply to lands situated in the counties of ‘Dickinson - 
and O’Brien. . | 
. Section 3. This act being deemed of immediate importance, shall take effect and . 

be in force from and after its publication in the Iowa State Register, a newspaper 
published at Des Moines, Iowa, an the Sioux City J ournal, & newspaper eee 
at Sioux City, Iowa. 

Thus by the act of 1882 the State resumed the lands not earned by 
the company by a compliance with the conditions of the grant, and the 
first section of the act of 1884 relinquished to the United States the 
lands so resumed by the State. The second section of the act of 1884 
identified the lands relinquished by the first section as “ all lands which 
have heretofore been patented to the State to aid in the construction 
of said railroad, and which have not been patented by the State to the 
Sioux City and St. Paul Railroad Company,” but this identification 
was rendered of at least doubttul application to the tract now in ques- 
tion by the proviso “ that nothing in this section shall be construed to 
apply to lands situated in the counties of Dickinson and O’Brien.” 

In January, 1887, the governor reconveyed to the United States the 
lands outside of Dickinson and O’Brien counties, which had not been 
patented by the State to the Sioux City company. For the recovery of 
the lands within those counties the suit heretofore spoken of was insti- 
tuted, resulting in the decision in favor of the United. States in 159 U. 
| B., 349, : 

Thi that case the court dwelt at much loneth ou the subject matter in 
controversy, reviewed the history of the legislation, State and national, 
affecting said grant, discussed the law applicable to the subject, and 
made a careful and detailed statement of the amount of land the Sioux 
City company was entitled to, the amount received by the State for its 
benefit, the amount the company had received, and held that said com- 
pany had received more land than it had earned and consequently the 
United States was entitled to the lands: oer Temaining under the con- 
trol of the State. 

The foregoing somewhat ispetig review of watters bearing upon this 
case may be summarized as follows: 

The tract in question was within the primary limits of the grant, 
opposite constructed road as certified to by the governor; was, in fact, 
of the lands earned by the company, and should have been patented, 
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toit. That it was not so patented was the fault of the State authorities, 
who, instead, patented to the company other lands in excess of the | 
quantity it had earned, and the United States subsequently recovered 
the title to the land in question, because by such pees of other 
ands the railroad grant had been fully satisfied. _ 

 Schueider went upon the tract in 1881 or 1882, He may at one time . 
have had some doubt as to the right of the railroad. to the land, for 


in 1884, he applied to make homestead entry of the same. Itisnot 


said what became of this application, but. presumably it was rejected — 
- because the tract was then patented to the State as railroad land. He 
— built upon it, lived ther C, occupied, ‘improved and cultivated it for year S, 
during all tle controversy in relation to its title, hoping and believing, 
per haps, that ultimately he would secure title either from the govern- 


~ ment or the railroad company. Doubtless he knew of the subsequent 


: agitation and legislation in relation to the title, but this fact, instead 
_ of giving notice of the defect in the company’s title may nate tended to 
‘confirm that title in his opinion. — 

The man was either utterly ignorant of tie existing infirmity in the 
title to the tract’ purchased, or he was misled by the action of the legis- 
lative and executive authorities of the State. Whilst his testimony is 
not apparently as direct, or as respousive, as it ought to have been, in 
this respect,-he states that he always understood that it was railroad 
land, and that he bought it as such; and the cireumstances may well 
be soninidered as justifying this sorne ae 3 

As before said, the tract had actually been earned by the company; 
the governor of the State had certified to the completion of the road 
opposite thereto; the State had resumed only the unearned lands; this 
tract was excepted from the apparent description of unearned lands 
contained in the act of 1884 and from the State’s reconveyance to the 
United States; and the local land office had rejected Schneider’s appli- 
cation to enter it as public land. Why then should he not regard it as 
part of the earned lands, as in fact it was? At all events, it seems fair. 
- to assume that he acted under this conviction. — | 

That this tract was not recovered by the United States upon the 
claim that it had not been actually earned by the railroad company, is — 
shown by the opinion of the court in Sioux City &e. Railroad v. Un ited | 
States, 159 U. 5. , 349, and L especialy by what the court Says at page 
— 870, viz: | | 
the railroad ee prior to tie institution of eae suit, received more lands, 
on account of the fifty miles of constructed road, certified by the governor, than it 
- was entitled to receive. Under this view, it is unnecessary to inquire whether the 
particular lands here in dispute should not have been assigned to the company, 
rather than other lands, containing a like number of acres, that were, in fact, trans- 
ferred to it, and which cannot now be recovered by the United States, by reason of 
their having been disposed of by the company. If the company has received as 


much, in quantity, as should have been awarded to it, a court of equity will not 4 
recognize its claim to more in whatever shape the claim is BePeeutou: i 
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| In this connection dates are important. After the coustruction of — 
the road opposite this land, after the tract was patented by the United 
‘States to the State for the benefit of the: railroad company; after the 
recited. legislation by the State in 1882 and 1884; after the failure and 
refusal of the governor in January, 1887, to reconvey the tract in ques- _ 

tion to the United States on its demand: and before the institution-of _ 
suit by the United States in October, 1889, for recovery of the title 
thereto, viz., on May 21, 1887, Schneider purchased the S.4 of said 
tract from the railroad company, paying $80.00 cash; thereafter, on 
June 22, 1888, the sum of $195.70, and on June 20, 1889, the sum of: 
$187.00; and, on July 16, 1888, ne purchased the N, 4 of the quarter 
Section. from Singer, 0 had bought from the company, paying him | 
the sum of $432.32, and afterwards to the company the further sum of . 
—- $181.03, making a total of $1,076.05 paid by Schneider for the land. 
It is hacdly reasonable to suppose that a man would thus voluntarily 
pay so large a sum of money for a tract of land to which he believed 
his grantor had no right. 

When Schneider pur chased of the company no one was claiming the . 
land under the settlement laws and he alone has been in possession 
thereof since that time. Considering all the circumstances of the case 


and the purpose and intent of the remedial act of March 3, 1887, the 


judgment of the Department is that Schneider Was a purchaser in good. | 
faith of the tract in question from the railroad company, and as such 
purchaser is protected by law. 

Entertaining these views, your judgment is reversed and fie appli- | 
cation of Schneider will be allowed if otherwise regular. 

Having reached this conclusion it is not necessary to pass upon the 
claims of the homestead applicants for this tract. 


CHORMICLE v. HILLER ET AL. 


Motion for review of departmental decision of January 7, 1898, 26 
L. D., 9, denied by Secr retary pleas March 18, 1898. - 


ALIENATION—COAL LAND ENTRY—FINAL PROOF. 


GULLETT ET AL. ¥. DURANGO LAND AND CoaL Co. ET AL. 


The sale of land embraced within a coal land entry prior to the time when final 
proof has been filed in the local office, but after the actual execution thereof, 
does not call for the cancellation of the entry in the absence of bad faith. — 


Sepnetaies Bliss to: the Commissioner of the General Land Office, March 18, 
- (W.V.D,) co 1898, _ (G. B.G.) 


The Durango Land and Coal Company has appealed from your office 
decision of June 15, 1896, menyine the On EADy appucauen to rein- 
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‘state ‘eanteled coal entry No. 5, ‘made Deri 16, 1880, by J. H. Bev: 
‘man and JR. Stearns, at the ‘Leadville, Colorado, land office, for the 
N. 4 of Sec. 33, T. 13'S., R. 86 W., which tract was at the date of such 
cancellation, and. since has been in the Gunnison, Colorado, land 
- district. _ 
_ It appears that the aa conn H. Bownan: and John R, Stearns, on | 
February 24, 1880, filed their ‘declaratory statement for saidland. On _ 
August 16, 1830, final proof was filed in the local land office, the pur-. 


chase money. for the land—three thousand two hundred dollars—was 


paid, and on that day Leadville, Colorado, coal entry No. 5 was allowed, 
the land involved being at-that time ‘subject to sale at that office. 
Almost five years thereafter, viz., May 9, 1885, your office, by letter of 
that date, required the entrymen ‘to farnish evidence to show whether 
the land in question was, at date of entry, within fifteen miles of a 
completed railroad, and by your office letter of November 28, 1890, the 
entrymen were again required to furnish the evidence called for by said 
letter of May 9, 1885. Notice of these requirements was given by reg- 
‘istered letters addressed to the entrymen at their last known post-office 
address, which letters were returned unclaimed. 

By your office letter of April 13, 1891, said entry was held for can- 
cellation, and notice thereof was sent to the entrymen, April 20, 1891, 
in a registered letter, addressed to them at their last known post-office 
‘address, which registered letter was returned unclaimed. | 

On July 15, 1892, the Durango Land and Coal Company’s attorneys 


filed in your office their request to be. mone’ of any action affecting _ | 


said entry. 

On July 16, 1892, the additional evidence ealled for not having been 
furnished, your office ‘canceled said entry, and said attorneys for the 
Durango land and Coal Company were notified thereof. 

On October 22, 1892, the said Durango Land and Coal Company, 
claiming to be the owner, by purchase in good. faith, of the land in ques- 
_ tion, filed its application to reinstate said canceled- entry, on the ground | 
of want of notice of the order of cancellation, and alleging that the | 
‘company was apprised of the order for the first time on August 13, 
1892, This application was denied by your office, on November 12, 1392, | 
on the ground that it was shown that said entry was not made for the 
use and benefit of the entrymen, but for the use and benefit of said 
Durango Land and Coal Company, and was therefore in fraud of the 
coal land laws; and it was further held, in view of the bad faith shown, 
the entry could not be reinstated, even though, the evidence theretofore 
ealled for should be furnished. 

The company appealed, and on April 5, 1894 (18 L. D. , 382), the De- 
| pacHiGnt found that said entry was allowed in gecordanee with the 
then existing regulations which did not require affirmative proof as to. 
the location of the land with respect to completed railroads, and held. 
that an entry so allowed should not have been canceled for the want | 
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of such proof. It was further found that the sale to said company, 
although made before final certificate issued, was not made until after 
the actual execution of the final proof, and it was held that | 
the sale of a coal land claim after the execution of the final proof, bat prior to its | 
filing and the payment of the purchase money, does not necessarily warrant the | 
conclusion that the entry was made for the use and benefit of another. 
- In the meantime, as is recited, on July 26, 1892, Charles Gullett and | 
_ John D. Carlisle filed in the land office at Gunnison, Colorado, their 
coal declaratory statement alleging possession and improvement of the 
same land on July 25, 1892, and on July 19, 1893, they tendered final 
proof and purchase price of the land, which were rejected by the regis- 
ter and receiver because of the pending proceedings on the application - 
for reinstatement. On appeal by Gulleté and Carlisle to your office 
from this aetion of the local office, the papers were transmitted to the . 
Department, to be considered in eonnection with the then pending 
appeal of the Durango Land and Coal Company from the decision of 
your office rejecting its application for reinstatement of the entry, and 
the Department on the whole case pi esented by these two appeals, said: 
In view of the introduction in this mann er of an apparent adverse interest, and of 
the fact that there has been uo contradictory hearing below upon the real question . 
at issue, I think the case should be remanded for that purpose.... You will 


direct a hearing... . as to whether or not Bowman and Stearns made the entry 
for their own use and benefit. . 


A hearing was had pursuant to this decision, and the local officers 
| found that Bowman and Stearns did not make said entry for their own - 
use and benefit, and recommended that said entry be canceled and that 
Gulleti and Carlisle be allowed to enter and purchase the land. | 

On the appeal of the Durango Land and Coal ee your oes; 
in its decision on the ease June 15, 1896, said: | | 

The evidence .... fails to prove that the entrymen were guilty of fraud, but 
_ on the contrary, in my judgment, shows that they acted throughout iu good faith, 
and made this entry for their own use and benefit, and not directly or indirectly for 
the use or benefit of any one else. 


The record, however, shows that the intervenors and contestants are Santas the 
land in controversy adversely to said entrymen and said company,.and that an 


adverse claim intervened before application to reinstate said entry was submitted. - 


Said adverse claim having intervened as aforesaid, it is decided . . that the 
- application to reinstate said entry must be denied. | 

This conclusion is not believed to be correct. 

The departmental decision, supra, of April 5, 1894, definitely held 
that the cancellation of this entry was erroneous. ‘A hearing was 
_ therein ordered to determine one question only,.and that was, whether 
Bowman and Stearns made the entry for their own use and benefit. By 
necessary inference, it was held that if the entry was made for their | 
use and benefit it should be reinstated. | 

At the time of this departmental decision directing a noaeine the 
Durango Land and Coal Company and Gullett and Carlisle were all 
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the rights of the parties, outside of the good faith of Bowman and 
Stearns.in making the entry, were shown by the record at the time the 
hearing was ordered on the one question of good faith. There was no 
occasion whatever to order this hearing, if because of other matters . 
then shown by the record the entry could not, as against Gullett and 


Carlisle, be reinstated even if made in good faith, 


The alleged adverse interests of Gullett and Carlisle must have been 
considered by the’ ‘Department at the time said. decision ordering @ — 
hearing was made, and the effect of it as against these parties was to 


make their right to make entry of the land contingent upon a showing — | 


that the original entry under which the Durango Land and Coal Com- © 
pany held was made in bad faith. . Gullett and Carlisle were duly 
‘notified of that decision but did not oa a modification thereo!, so they | 
- are bound by ‘it. = 
~The evidence submitted at the hed nad um iane to this decision 
shows that the final proof was regular ly executed on August 10, 1880, | 
_ that said final proof was filed in the land office at Leadville, Color ado, 
and paymeut made for the land on August 16, 1880; that on August 
10, 1880, but after executing their final proof, the aniiynibn conveyed 
| ‘the land to William A. Bell, trustee, who, on J ny 12, ae con- 
_ veyed to the Durango Land and Coal Company. | 


There is nothing in the record to show bad faith o on the san of die. = 


entrymen. The sale of the land after final proof was executed is not 
prohibited by’ statute, a and assignments at any time of the right to pur: — 
chase are recognized. See paragraph 37 of Tales. and regulations | 


-... issued under the coal land law (1 L. D., 687, 693). _ 


It not having been shown that said. oneinal entry. was made i in bad 
faith, your office Version) is reversed, wah directions to reinstate the 
eo 7 | : 

Hoskin v. OupPaan. 


Motion for review of departmental decision of October 20, 1897, 25 
L. D., 334, denied rE Secr ober y Poe March 18, 1898, 
HOMESTEAD CONTEST—-RESIDENCE—JUDICIAL RESTRAINT. 7 
WILLIAMS ¥. BLOCK. | | 


A plea of ‘judicial restraint” will not be accepted as a sufficient de faites to a sahiai ge 
of non-compliance with the law in the matter of residence and cultivation, if — 
the homesteader had not established residence and otherwise complied with the 
law prior to the time when he was placed - under such restraint, 


Secretary Bliss to the Commissioner of the General Land Office, March 18, 
(W. Vv. D.) me, 4 1898 ee (5. L. WO.) 


‘The Department is considered fhe case sof Jobn Williams Ve Adolph 
Block, involving the homestead entry of the latter for the E4 of the SE4, 
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7 the SW4 of the Si4 and the SH4 of the swi of Sec. 25, T. 122 N., R. 
56 W., Water town land district, con Dakota. 
| Block made said entry on September 4, 1894, On Mareh li, 1895, 
Williams filed affidavit of contest, alleging failure to reside upon or — 
cultivate the land. 

A. hearing followed, as the result of whieh the register found i in favor 
of the plaintiff, and the receiver in favor of defendant. 

The defendaut: appealed from the decision of the register. 

- Your office, on May 8, 1896, rendered decision in favor of the plain- 
‘tiff, and held defendant?s entry for cancellation. The defendant has . 
appealed to the Department. | 
- The facts. necessary to be taken into consideration in arriving at a 
decision in this case are in substance as follows: — | 

Defendant, at the time of making said entry, owned a house and lot 7 
~ In the village of Webster, near said land, in which he resided, with his - 
parents, younger brothers, and a sister. He continued to reside there 

until December 24, 1894, when he was arrested, confined, and subse- — 

quently convicted of crime, for which he was sentenced to the peniten- 
. tiary for two years and a half. | 
‘Defendant’s counsel concede that he did not establish residence on 
_ the tract m1 controversy prior to his arrest and imprisonment, but con- 


- tend that, inasmuch as his absence is the result of “judicial compul- 


Sion,” a charge of abandonment and failure to reside will not lie against 
him-—citing Anderson v. Anderson (5 L. D. 6), and Bohall v. Dilla (114 
U.S., 47); and that, inasmuch as he had six months after entry. within | 
which to establish residence upon the land, of which only about four 
months had elapsed when he was arrested, a will have two months 


after the expiration of his term of ier senators in which to establish 


residence, before his entry will be subject to contest. 
The cases cited fail to sustain this contention. In the case of Bohall - 


v. Dilla, the defendant, Dilla, filed pre-emption declaratory statement | 


December 26, 1873, alleging settlement March: 25, 1865. Your office 
and this Department found as a fact that Dilla and his family had 


resided on the land there in controversy, and had otherwise fully com- — 


plied with the law, “from the time of his settlement in 1865, until 
ejected in 1868” (114 U.S., ; page 49); and this finding the supreme | 
court accepted, 

In the ease of Anderson v. Anderson, cited by counsel for the 
defendant, this Department found (5 L. D. 6-7): 

Anderson had lived on this tract for many years, and up to the date of his arrest had 
complied with the requirements of the law as to residence and cultivation. _ 
. Another case of.‘‘judicial restraint” cited by counsel for the defend- 
ant is that of Cane et al. v. Devine (7 L. D., 532), Devine made home- 
stead entry for the tract there in contravenes on May 23, 1873; he and > 
his family established residence on the land within the time presonbed: 
by law; he continued to reside upon, cultivate and improve the same 

/12209—vor, 46 ai 
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until October ds 1880, when. he was seni eneea to state Prison ; ‘and. dur- 
ing his absence his wife and children continued to reside upon and 


cultivate the land. | 
In the case of Arnold v. Cooley (OL. D. “581), and Reedhead ». Hauen- 


stein (15 L. D. 554), residence had been established and the law com. — | 


plied with. in. other respects, prior to the compulsory absence of the 
claimant because of “ judicial restraint.” - : 
No case appears upon the records of the Department i in which judicial 


restraint has been accepted as a sufficient reason for the failure of a 


claimant under the settlement laws to fulfill the requirements of the 
law, unless residence had been established and a commencement made 
in the way of compliance with the laws] In other respects, prior to such | 
‘judicial restraint.” : 

_ Qn the contrary, the Department, in the case of Gore v. Brew (12 | 
L. D., 239), rendered a ruling which is in every respect en to the 
case now under consideration : 

_In the case at bar the claimant had never sstavlished residence on the land; and — 


after his sentence, in contemplation of law, his residence is presumed to have 
remained where it was at the time of his arrest and conviction—which was elsewhere 


_ than on his claim: 


. The decision of your office was correct, and is hereby affirmed. 


RAILROAD GRANT—LANDS EXCEPTED—SETTLEMENT RIGHT. 


SMITH v. NEW ORLEANS PACIFIC Ry. Co, 


An assignee of an alleged settler at the date of definite location who claims the 
benefit of the protective provisions of section 2; act of February 8, 1887, is not 
entitled thereto, if such settler is not shown to have been qualified at such time . 
to assert a settlement claim. rf 


Secretary Bias to the Commissioner of the General Land Office, Nach 19, 
(W.V.D.) | , HEOOG >.  * 3% | 4G. BG), « 


The plaintiff, Willis H. Smith, in the case of said Smith v. New - 
Orleans Pacific Railway Company, has appealed from your office deci- 
sion of April 17, 1896, cenye his application to enter the N. 4 of the 
NW. 4, the SE. 4 of the NW. 4+ and the SW. 4 of the NE. + of Sec. 35, 
DLT N,, BR. 1 W.,, “New Orleans: Louisiana, 

By t the act of. March 8, 1871 (16 Stat., 579), certain lands were ented 
to the New Orleans, Baton Rouge aud: Vicksburg Railroad Company. 
By the act of February 8, 1887 (24 Stat., 391), part of these lands were | 
forfeited to the United States, and by the second section oe said act Lb. 
was provided : 

That the title of the United States and of ihe saiwal waited to the lands 
granted by said act of Congress of March third, eighteen hundred and seventy-one, 
_tosaid grantee, the New Orleans, Baton Rouge and Vicksburg Railroad Company, 
not herein declared forfeited, is relinqnished, granted, conveyed, and confirmed to 
the New Orleans Pacific Railroad Company, as the assignee of the New Orleans, © 
Baton Rouge and Vicksburg neal oad Company, said lands to be located in accord- 
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ance with the map filed by said New Orleans Pacific Railway Company in the 
Department of the Interior October twenty-seventh, eighteen hundred ard eighty- 
one and November seventeenth, eighteen hundred and eighty-two, which indicate 
the definite location of said road: Provided, That all said lands occupied by actual 
settlers at the date of the definite location of said road and still remaining in their 
possession or in possession of their heirs or assigns shall he held and deemed excepted 
- from said grant and shall he subject to Suny under the people land laws of ane 
United States, : 


The tracts in controversy are epcanminons with that portion of said. 
grant confirmed to the New Orleans Pacific Railway Company by the ~ 
act of February 8, 1887, supra, and with that portion of the road defi- 
nitely located November 17, 1882, were listed by the company Novem- 
ber 13, 1883, and patented March 3, 1885. 

The jesced shows that one John Valentine established residence on 
the land in controversy in, 1867, and continued to reside on and eulti- 
vate the same until some time in the year 1885, when he moved off the 
land. In 1886 he rented it to one T. B. Rogers, and in 1894 said Val- 
entine sold out to the applicant, Willis H. Smith. 

It is not shown that Valentine was qualified to assert a settlement 
claim at the date of the definite location of the road. 

In the case of Pennington v. New Orleans Pacific Railway Company, 
25 L. D., 61, it was said, in referring to the condition of the act, “ occu- 
pied by actual settlers ”— i 


This was evidently intended to enbmee aly those who had settled with an inten- 
tion to make entry of the land at some future time under the provisions of the settle- 
ment laws of the United States, and only those qualified to assert a settlement claim 
to the land so settled upon would be embraced within the protection of said section. 
It can not be presumed that Congress meant to except from the grant all Jands that 
might be in the occupancy of per sous without regard to their qualifications to make 
entry at the time under the genera] lan (l laws. 


It not having been shown that Valentine was qualified to assert a 
settlement claim at the date of the definite location of the road, it is 
-held that the case as made is not sufficient to entitle Suuth to the | 
_ benefits of the act of February 8, 1887. | | 

In this view it is not necessary to pass on the question as to. the 
effect of the act, supra, on lands for which patent had issued. 

‘The decision appealed from is affirmed, 


REPAYMENT—ENTRY ERRONEOUSLY CANCELED. 
THOMAS HAMMOND. 


The statutory provisions regulating repayment do not include the erroneous cau- _ 
-cellation of an entry among the cases where a return of the purchase nioney: may 
be made. 


Sasnaiany Lliss to the Commissioner of the a Land Office, Maren 19, 
(W.V.D.) 1898, | (EB. B., Jr.) 


This is an appeal by Thomas Hammond, as assignee of Clarence B. 
Riggs, from the decision of your office dated July 3, 1896, denying the 
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application of an former, filed June 10, 1896, for <souient of aaiiaes. 
-money in the matter of eaudeled timber land cash entry No. 2074, made 
by the latter September 10, 1883, for the SW, 4 of section 8, qT. ON., RB. 
3 Wz, Oregon City, Oregon, ia district. 
It appear ing from evidence adduced at a hearing had in sy une, 1885, 
that Riggs had conveyed the land on August 25, 1883, sixteen days 
prior to the entry, that the entry, though in the name of Riggs, was in 
fact completed by another party, and that-the land, “when cleared of © 
its timber, would be agricultural land and fit for cultivation,” your 
: office, on August 27, 1886, held the entry for cancellation on the eround - 
- that it was ‘illegal and fraudulent.” On appeal by Hammond the 
Department, on March 17, 1888 (unreported), finding the facts to be as 
stated by your office, aflirmed its: decision. eae entry: was oe ely 
canceled April 6, 1888, | 
The application for. repaym ent was a ied on ‘ie aouia that the law 
governing the return of purchase money does not apply to a case of 
this character. The appeal contends that Riggs had not conveyed the 
_ land and that the entry was not completed by another person as found 
by your office and the Department, and that under the decision of the 
supreme court in Budd eé¢ al. ». The United States (144 U.8., 154), it is 
no bar to the allowance of a timber land entry that the land when 
cleared of its timber would be fit for agriculture. If these contentious 
were all well taken, they might justify the conelusion that the entry 
was erroneously canceled, and if the land was still public land and there 
were no adverse rights thereto, might warrant the reinstatement of the 
entry, but they would present uo lawful ground for repayment of pur- 
chase money. Money can not be repaid from the public treasury with- 
out express authority of law... | 
Section 2362 Revised Siavates authoncs-4e repayment of money 
paid for lands ‘erroneously sold by the United States, so that from any 
cause the sale can not be confirmed,” and the second section of the act 
of June 16, 1880 (21 Stat., 287), authorizes repayment of “the fees and 
conimissions, amount of purchase money, and excess paid” in cases of 
entries of public lands “where, from any cause, the entry has been. 
_ erroneously allowed and can not be confirmed”; but these provisions 
of law do not, according to the applicant's own contention, apply to 
his case. lis contention is that the entry was properly allowed and 


erroneously canceled. There is no law authorizing repayment in such Be: 


case. Upon the face of the papers the entry was properly allowed. It 
was only as the result of a hearing that it was eer cemlned: that its 
wllowance was fraudulent, | | 
Whether or not the judgment of cancellation was warranted by the 
law and the facts, is not now an open question. Such judgment i is res 
judicata, See in this connection the case of Falk Steinhardt (25 L. D., 
210). The oe of your office is affirmed. 
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AMENDMENTS TO RULES AND REGULATIONS GOVERNING FOREST 
: | RESERVES. aa 


CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
| GENERAL LAND .OFFICEH, 
Washington, D. C., Mareh 21, 1898. 

The followin g amendments and additions to the rales and ropalntons 
governing forest reserves, issued June. 30, 1897, (24 L. D., 588) are 
hereby prescribed and pr smleateds | | 

. Paragraph 11 is amended to read as follows: 

11. The right of way in and across forest reservations for irrigating — 
canals, ditches, flumes: and pipes, reservoirs, electric power purposes, | 
and for pipe lines, will be subject to existing laws and regulations; and 
the applicant or applicants for such right will be required, if deemed © 
advisable by the Commissioner of the General Land Office, to give bond | 
in a satisfactory surety company to the government of the United 
States, to be approved by him, such bond stipulating that the makers — 
thereof will pay to the United States for any and all damage to the 
public lands, timber, natural curiosities or other public property: On 
such reservation or upou the lands of the United States, by reason of 
such use and occupation of the reserve, regardless of the cause or cir- 
cumstances under which such damage may oceur. 

Paragraph 27 is amended to read as follows: . 

27, Within thirty days after notice to a bidder of an award of timber - 
to him, payment must be made in full to the receiver for the. ‘timber so 
awarded; or equal payments therefor may be made in thirty, sixty and 
ninety days from date of such notice, at the option of the purchaser. — 
- The purchaser must have in hand the. receipt of the receiver for each 
payment before he, will be allowed to cut, remove, or otherwise dispose ~ 
of the timber covered by that payment. The timber must all be cut 
and removed within one year from the date of the notice by the receiver 
of the award: failing to do so, the purchaser will forfeit his right to the 
timber lett anding or unremoyved and to his purchase t money: provided, 
that the limit of one year herein named may be extended by the Com- 
- missioner of the General Land Office, in his diseretion, upon good and 
sufficient reasons for such action Beiny shown. : 

The following additional regulations are prescribed: | 

82. In order to meet the necessities of persons, firms, companies, or 
corporations, whose business requires a large and continuous. supply of 
timber, it is hereby provided that where the annual consumption — 


exceeds one million feet of timber, board measure, application for the 


Succeeding year’s” supply may be made ‘in time to permit the appraise- — 
ment and sale of the. timber desired six months in advance of its actual 
Se , 7 
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«88. Where. Ginbée has been appraised ait advertised for sale and no 
satisfactory bid has been offered, a new appraisement and sale may be 
ordered, from time to time, until an appraisement and sale has been 
made, which shall receive the approval: of the Cominissioner of the 


General Land Office. 
- BINGER HERMANN, 


Comumissionan. 
Approved, I March Zils 1898, 


UC. N. BLIss, 
Seer etary. 


—— 


RAILROAD GRANT—WITHDRAWAL ON. ee ROUTE. 


-NorruEern PAcrFic R. R. Co. (ON REVIEW). 


The fie nacencnial decision of April 13, 1895, 20 L..D., 332, holding that the with- 
| drawal on general route for the benefit of the Northern Pacific grant is no bar 
~ to the establishment of an Indian reservation within the limits of such with- 

drawal, adher ed to on review. 


Seeretary Bliss to the Commissioner of the General Land Office, March 23, 
(W. V. D.) | 1898, | (I. W. C.) 


With your office letter “IF” of May 31, 1895, was forwarded a motion, 
filed on behalf of the Northern Pacific Railroad Company, for review 
of departmental decision of April a 1895 {20 L. D., 332), in which it 
was held that (syllabus): 


The withdrawal on general route for the benefit of the Northern Pacific grant is 
‘from sale, entry, and preemption” only, and does not debar, within its limits, the 
executive from the exercise of its ordinary authority in the establishment of an 
Indian reservation; and lands within said limits, so reserved at date of definite 
location are excepted from the operation of the grant, and revert to the public 
domain on cession thereof by the Indians: 
| and the Department refused to disturb the previous. directions given 
by your office, instructing the local officers to dispose of the lands 
within the ceded portion of the Ceur d’Alene reservation without 
regard to the claim of the Nor thern Pacific Railroad a to the 
odd numbered sections. 

The said motion was witenteihel March. Oy 1897, and on 1 6th 
following, counsel asked that the case be decided on briefs theretofore — 
filed. 

The Northern Pacific Railro acd Company filed in the United Sinise 
circuit court for the district of Idaho, northern division, a bill of com- 
plaint agaiust the settlers upon the odd numbered sections within the — 
ceded portion of the Coeur d’Alene reservation, alleging ownership _ 
thereof under its grant substantially as claimed in this motion for 
review, and sought. to enjoin the settlers from exercising the rights 
asserted by them to such lands under their settlement claims. 

Upou a hearing, the cireuit court refused the anjancnen, deciding 
against the company’s contention. - 
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The company appealed to the circuit court of appeals for the ninth | 
circuit, but thereafter withdrew its appeal, thus acquiescing in the 
seco of the circuit court. (82 Fed. Rep., 1004.) | 

After careful consideration of the argument filed in support of the © 
motion for review the previous decision of this Department is adhered 
to and the motion 1s acooneusy denied and herewith returned for the 
files of your office. 7 


CLASSIFICATION OF LANDS—ACT OF FEBRUARY 26, 1895. 
INSTRUCTIONS. 


In classifying unsurveyed lands under the act of February 26, 1895, where the entire 

area of the tract, as designated by natural or artificial boundaries, is of the same. 
character, the classificati ion should be made without reference to the particular 
section. — . 


Serie Bliss to the Commissioner of the General Land ‘Office Mareh 23, 
ee | mo 1898. , IB) 
-. The Department is in receipt of your letter of February 23, 1898, 
submitting for my approval list of lands classified during the month of 
October 1897, in the Missoula land district, Montana, under the act of 
February 26, 1995 (28 Stat., 683). 

~The list ne een the entire area of unsurveyed land anelueied within | 
exterior limits determined by given cua iro! om a'corner éstablished 


_~ by a government survey. 


— In view of the fact that the élassifeation ae even seanoas will have 
to be noted upon the tract books. of your office, and of the local office, 


-- involving considerable additional work, and may also involve the right — e 


of persons to. enter said lauds under the agricultural laws, and the 
right of the State to sections 16 and 36, you ask to be aa instructed 
in the premises. | 
~ The classification of arte ea inde: in. the manner shown by the 
report of the commissioners, is not contrary to any provision of the 
act of February 26, 1895, or of the instructions of the Department 
issued at various times for the guidance of the commissioners in the 
performance of their duties, imposed by said act. 

The purpose of the act was to facilitate the adjustment of the grant 
to the Northern Pacific Railroad Company, by enabling the Secretary 
of the Interior to ascertain, without delay, what lands within the 
limits of the grant to said company in the States of Montana and 
Idaho were mineral iu character, and excepted. from the operation of | 
— the grant. 

The approval by the Secretary of the Interior of the classification of 
lands made by the commissioners, under the provisiops of said act 

shall be considered final only so far as it affects the right of the rail- 
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road company anaes its grant, but as said by the Depar tment in the 
letter of November 30, 1897 (25 L. D., 446), i 


it does not prevent other disposition of the land, where réturned as mineral, should 
subsequent investigation prove the tracts to be not mineral in character, and an. 
entryman making entry of such Jands under the mineral laws should establish the 
mineral character the same as though such classification had not been made. 

A mineral return by the. commissioners would not, therefore, prevent your office 


_. from making such disposition of. the land as is proper upon a subsequent showing as’ 


to its char acter, but the classification should be considered as of the same effect as 
the return of mineral lands made by, the government sur veyor. | i 


The instructions of J une 25, 1895 (20 L. D. , 571), did not peaks any. 
part of the original instructions. of April 13, 1895 (20 L. D., 350), but 
were supplemental thereto. As the purpose of the act was to provide 
solely for the classification of the odd numbered sections within the 
limits of the grant, the commissioners were so instructed, but it was. 
only intended that they should be restricted to the examination of the 
odd sections in cases where the mineral character of such sections 
could be satisfactorily ascertained, without resorting to an examination 
of the adjacent land. Otherwise they were required to take into con- 
sideration the mineral discovered or developed. on adjacent sections, or 
its geological formation for the purpose of ascertaining the true char- 
acter of. the odd section. 

These instructions were not intended to control in the examination | 
_of unsurveyed lands, because the locus of the odd sections could not 

be definitely ascertained until after euvey, and hence the act provides 
that . 


if the lands examined are not surveyed, classification shall be made by tracts of such 
extent, and designated by such natural or artificial boundaries to identify them, .as 
the commissioners may determine. 


‘The examination and. classification of 1 the commissioners, was made 
in the manner directed by the act. When the entire area of any tract - 
of uusurveyed land designated by such natural or artificial boundaries 
as may be readily identified, is of the same character, the classification 
should be made without reference to the particular section. Any other 
course would not only involve a loss of time, and much unnecessary 
labor and expense, but it would also be impossible to designate accu-. 
rately the actual lines of the odd sections. — ., 

The only objection that can be urged to the spied of the report of 
the commissioners is the uncertainty of the locus of the first mentioned. 
tract. It starts from a common corner of a government survey which, 
they state, has not been accepted or approved. The report is therefor 
returned to your office, and you are directed to suspend action thereon 
until a definite starting point has been established, either by the. 
_ approval of said survey or a which will oe designate | 
the land classified. | : 
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REPAY MENT—~MORTGAGEE—ASSIGNEE. 


CALIFORNIA MorTaAcx, Loan AND TRUST Co. (ON REVIEW). 


In the case of a mortgage executed prior to the cancellation of the entry covering 
the land, and a deed made to the mortgagee after such cancellation, for the pur- _ 
pose of giving additional effect to the mortgayve, the holder of such conveyances 
inay be reyarded as an assignee within the meaning of the act of June 16, 1880, 
and as such entitled to repayment. 


Secretary. Bliss to the Commissioner of the General Land Office, March 
(W.V.D.) 28,1898. (GQ. B. G,) 


By departmental decision of March. 15, 18 7 (24 L. D., 246), the 
application of The California Mortgage, Loan and Trust Company, for 
the repayment of the sum of four hundred dollars paid to the United 
States by ee B. Stewart, upon making his pre emption cash entry 
of the NE. 4 of Sec. 32, T. 45,, R. 1 H., Los Angeles land district, 
California,. Gas denied. 

It appeared that said cash entry was , made, January 12, 1889, and 
canceled on March 31, 1890, because the land had been, by exeeutive 
order of June 19, 1883, reserved from entry, for the benefit of the 
Mission Indians; that on November 27, 1898, said company, claiming 
as mortgagee, applied to have the entry reinstated, which application © 

- was denied. Thereupon, the company made application for repa yinent 
of the purchase money, and filed therewith a. certified copy of the 
receiver’s receipt; the. affidavit of the vice-president and general | 

manager of the company, setting forth that said company, on J uly 28, 
1889, loaned to said Stewart the sum of one thousand dollars, receiving 
as security for such loan a mortgage on the land; a deed of bargain 
and sale dated May 4, 1894, from Stewart to the company, duly 
recorded; a quit claim deed from the company to the United States; 
and an assignment by. Stewart to the company, of all right; title and 
interest in the meney paid Dy him to the United States for the land in 
controversy. _ | 
In its decision of March 15, 1897, Supra, the Depar tinent held that 
a mortgagee is not an assigiee within the intent and meaning of the aet 
of June 16, 1886 (21 Stat., 287), providing for repaymeut, if the mort- 
gage is merely a lien on the land, that the riglt of assignees to repay- 
ment is limited to assignees of the land, and does. not extend to one 
holding an assignment of ihe claim for the money paid on the entry, 
‘and that no right of repayment is acquired by an assignee whose 
interest in the land is. not obtained until after the cancellation of the 
entry. | | 
| A motion for review of this decision was filed by the company, and — 

on June 22, 1897, on examination of said motion, action thereon was 

deferred for thirty days, . 


to allow the California Mortgage, Loan and Trust Company to produce ana file the 
mortgage deed aforesaid, or a duly certified copy thereof from the official records of 
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Riverside county, California, and to iow by proper avidente the relation if’: any, 
which the said mortgage aud the indebtedness ther eby secured bear to sali deed of 
bargain and sale and said assignment; and to show by satisfactory evidence who is 
the present holder and owner. of said mortgage and the indebtedness thereby secured. 


In re sponse to this, the company on July 99, 1897, filed in the Depart- 


rr ment a certified copy of the mortgage referred to, and the affidavit of | 


_ iH. J. Swayne, the vice-president and. general manager of the company, 
wherein it is stated that the company loaned. to said Stewart one 
thousand dollars, ou the. 28th day of June, 1889, to secure which said 
mortgage was executed, that the deed made by said Stewart, on the 
4th of May, 1894, was without cousideration, except the ori iginal indebt- 
edness evidenced by the mortgage, and that: the real object and. pur: 
pose of such conveyance was to more fully protect and indemnity said — 
company against loss than could otherwise be done by the mortgage. — 
- It is further stated that Stewart is aud has been for a long time insol- 
vent; that he has never paid any part of said mortga ge—either princi- _ 
pal or interest; that the California mortgage, Loan and Trust Company — 
is still the owner of said mortgage, and is entitled to the prin cipal debt, 
with interest thereon from June 28, 1889, to the present | time. 


The mortgage referred to bears evidence of having been executed on 
June 28, 1889, and le to have been lod ged. for record on that day 
and duly recorded. | 

Enough is shown in regard to the whole Hanesction to authorize the — 
finding that the company loaned Stewart one thousand dollars; on the 
28th day of June, 1889, on the faith of his final certificate, taking a 


‘mortgage upon the ere to secure payment, and that after the cancel. 7 ) 


lation of the entry, the company took a deed from Stewart to the land 
and an assignment of his claim against the United States for Rope: 
ment of the purchase money. ! | 
The bona Jides of the whole transaction seems. to Re altogether ee 
from doubt, and the only question left for determination is, whether 
the law anthorizes: a repayment of the money to the company. 

Section 2 2 of the act of J une 16, 1880 (21 Stat., 287 i), provides that: 

‘In all cases where homestead or timber: culture or desert-land entries or other 
entries of public lands have heretofore or shall hereafter be canceled for coutlict, or 
where from any cause the entry has been erroneously allowed and can not be con- 
firmed, the Secretary of the Interior shal] cause to be repaid. to the person who made | 
such entry, or to his heirs’ or assignees, the fees and commissions, amount of: pur- 
chase money and excess paid upon the same, upon the surrender of the duplicate 
receipt and the execution of a proper relinquishment of all claims to said land, 


whenever such entry shall have been duly canceled by the Commissioner of the 
General Land Office. 


This entry was erroneously slowed: alt not be confirmed, and has | 
been canceled. It is therefore a case in which repayment is directed 
to be made to the entryman “or to his heirs or assignees,” upon the © 
surrender of the duplicate receipt aud the execution of a proper relin- 
quishment of all claims to said land. 

It is believed that the California Mortgage, I Loan and Trust Com- 
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pany is such an assignee. If it be conceded that a mortgag ee is not an 
assignee within the meaning of this statute, and that the right of 
repayment is restricted to assignees of the land and does not extend 
to assignees of only the. claim for money paid: and ‘if it be conceded | 


that the right of repayment is acquired by an assignee whose interestin — 


the land is not obtained until after the cancellation of the entry, it does 


not follow that the claim of this company should be denied. Inasmuch. = 


as the d eed executed by Stewart to the company in 1894 grew out of and 
was the consummation of the mortgage transaction, it should be treated 
\as giving additional effect to the mortgage, which antedated the can- 
_eeilation of the entry, and as convertin g the mortgage lien into a claim. 
to the land itself in so far as. Stewart or any assignee of his could have 
such a claim after cancellation of the entry. oO | 
_ The entryman cannot make. application for repayment, because he 
has parted with whatever claim he had, both. to the land and the POney: 
2 paid. yo 7 
| The company having sur fendered: Stewart's duplicate receipt and 
executed a proper relinquishment of all ciaims to the Jand, all the 
requirements of the statute appear to have been met, : . 
‘Departmental decision of March 15, 1897, is hereby vacated, your 
office decision. appealed from is revered: and the case 1 18. returned for 
EeH ay mene of the money applied for. 


HOMESEEAD EN'TRY—REINSTATEMENT. 
J OHN JF, NeLGHBOURS. 


An en eae caiiceled with the view to allowing the entr yman to raniee a second ente y 
may be reinstated, where on acconnt. of pov erty he is uuable to make the eccoue 
entry, and his good faith is manifest, » Se 


Seeretar, y Bliss to the Commissioner of the Gener al Land Office, March 23, 
(W.Y¥. D.) a 1898. oe og gk Ga 


J ohn F. Neighbours made homestead ee September 13, 1893, for 
the SE. 4 of Sec. 34,.T. 13 N., R. 14° W., in the Oklahoma land district, 
Oklahoma. . The peal office; on April 23, 1896, transmitted the nee 
cation of the entryman for a second homestead entry for the E. § of the 
NW. 4 and lots 1 and 2 of Sec. 31, T. 13 N., BR. 14 W., in the same land 
district. This application was. allow ad by your office, June 6, 1896, 
upon condition that the application. should be amended by inserting | 
the correct description of the tract, and by changing the orthography 
of the applicants name to conform to that of the original entry, which 
was canceled at oe time of granting the application to Pak second 
entry... : | 
' The applicant informed. your office that he had been misinformed by 
counsel, and understood that he would not be compelled to pay the fees 
and commissions for the entry of the second tract, and as he was 
unable to meet the saine, asked to have his original entry re-instated. 


- “ 
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| This application was saenied by your office, August 8, 1896, on the 
ground that from the applicant’s previous showing it anpeared, that he 


 .would be unable to comply with the homestead laws on the land 


covered by his previous entry. ‘Neighbours appeals to the Depar tment. 
There can not be much doubt that the applicant’s reason for aban- 
doning his: application for second entry was his poverty, for It appears 
incredible that he should have abandoned his claim to the more fertile | 
tract, embraced i in his application for a second entry, which had been ~ 
: granted to him, for any reason than that advanced by him—his inability 
to pay the sum rand ee mest the fees and commissions of the local — 
office. 
 -It- appears from his letters written. té the ‘Deparhusat and +5 your 
office that, although the land embraced in his original eutry is situated 
along sand. hills and is not wholly. susceptible of cultivation, the 
applicant has cultivated some thirty acres of the tract, and has made . 
improvements in the shape of a dwelling, barn, and otber farm build- 
ings, has dug a well from which he obtained water, and has resided on 


_ the tract for three years prior to his application for second entry, and 


is now residing thereon with his family, consisting of « wife and three 
children, He claims that in spite of his crippled condition, having — 
Jost the use of one arm, he has expended much toil and labor upon his 
original claim, and ought not now to be deprived of it, because his 
_lack of means prevented him from perfecting his application for a 
second entry. It seems a great hardship in this case to deprive the 
applicant of the fruit of his years of toil in struggling to obtain a_ 
home under such discouraging circumstauees. Ittis true, that it appears 

from his application to make second entry that the soil of the tract 
entered by him is barren and can not be successfully cultivated, but 
his subsequent efforts in farming the tract have been fairly siéGosetil 
and have resulted in the cultivation of thirty acres or more. He is now 
content to remain upon the tract entered. by him, and confidently 
expects, with apparent good reason, to support his family thereon. 
He claims that he was misled into making his application for a second 
entry by the representations of the cattle owners in the vicinity, in the 
midst of whose range his original entry was located, and also by his 


- attorney, who informed him that he could make the proposed exchenre 


without further payment of fees and commissions. — | 

He was allowed sixty days within which to make his second sity 
by your office, but without awaiting the expiration of this period, his. 
original entry was canceled: This cancellation was premature, as the 
original entry should have been permitted to stand until the second 
entry was consummated. The excuse of the applicant that his lack of | 
Ineans prevented his consummation of his second entry is Sufficient, 


‘and in the opinion ot the pebenuulens his. original oun should be 


reinstated. __ | 
The decision of your enies: Is reversed, and the onaee entry of ee 
_ applicant will be reinstated. ae | 
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RAILROAD GRANT INDEMNITY SELECTIONS— SPECIFICATION OF LOSS. 


Sn, . PAUL, MINNEAPOLIS AND I ‘MAnrropa KyY.. Co, v LAMBEOK, 


Indemnity selections, accompanied by designations of loss in bulk, made prior. to 
the decision in the La Bar case, operate to protect the right of the company, as 
against subsequent applications to enter, filed prior to said decision and the 

rearrangement of losses in accordance therewith. 

The failnre of the company to rearrange its losses within the time specified in said. 
decision is a matter between the government and the company, and. cannot 
operate to the advantage of one whose settlement and application to enter were 
made at a tine when the lands were withdrawn and embraced within a pending 
selection made prior to said decision, and where before any steps were taken by. 
the government looking toward the disposition of the land the company had 
_ complied with the requir ements of said devision. 


Secretary Bliss to the Commissioner ef the General Land Office, March 
(W. V. D.) 24, 1898. - —  (G. B. G.) 


The land involved in this case, lots 16. and 17 of Sec. 7, T. 122 N., 
RB. 31 W., St. Cloud land district, Minnesota, is within the indemnity 
- Jimits éormon to the grants for both the main line and the St. Vincent. 

Extension of the St. Paul, Minneapolis and Manitoba. railway; was 
withdrawn from settlement and entry February °6, 1872, and was | 
included in the company’s list of selections made on aeconne of the St. | 
Vincent Extension, filed November 13, 1885. This list contained also. 
a list of lands alleged to have been lost to the grant equal in amount 
to the selected lands. __ 

On September 3, 1891, Joseph iaabedk presented his homestead 
application, which was rejected’ bacatee of conflict with the company’s — 
said selection. Accompanying his application were two sworn state-_ 
- Inents, made by him, respecting settlements on the land involved. One © 
is, that he settled in the month of September, 1887; built a house 
thereon, into which he moved his family, and has ever since continued 
to reside; The other statement is, that during the years 1884, 1885, and 
part of the year 1886, one Pick resided on said land with his family, and. 
claimed the same as his homestead, and that in 1886 said Pick aban- 
doned the land. 

On the appeal of Lambeck to your office from the denial of his said 
application, the company’s indemnity selection of the land involved 
was held for cancellation, with a view to allowing the homestead appli- 
cation of Lambeck. ie 

The company appealed to the Department, and, by departmental” 
decision of February 17, 1896 (22 L. D., 202), your said office decision 
was reversed, and it was held (syllabus): : a 

Indemnity selections, accoropanied by. designation of loss in balk, made prior to 
the specifie departmental requirement that lost lands should be arranged tract for 
tract with the lands selected, operate to protect the right of the company as against 


subsequent applications to enter, made prior to said requirement and the: re-arrange- 
-Inent of losses i in accordance therewith. a 


t 
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Tn said decision it was said: 


Under the directions given by this Department in its decision’ in the case of ita 
Bar v. Northern Pacific R. R. Co. (17 L. D. , 408), this company was, during the month 
of December, 1893, called upon to re-arrange its indemnity selections go as to desig- 
nate, tract for tract, the lands lost in place, in lieu of which selections had been 
made. Acting under this call the company on June 6, 1894, filed its re- arranged list 
in which the saime losses were used, but re-arranged to show the losses tract for 
tract with the lands selected in its list filed November 13, 1885. | | 
- Your office decision holds that the company’s selection as originally Deena was 
jnvalid, and, recoguizes the intervening right of Lambeck. 
Prior to the decision of this Department in this case of La Bar v. Northern ‘Sasine 
R.R.Co., supra, there was no specific requirement that the lost lands should be 
eee tract for tract with the selected lands, the circular of 1879 merely requir- 
ing the designation of losses made the bases for the selections. 

Iam therefore of opinion that the company’s rights were duly protected under the 
. selection as made in 1885, and as they have since complied with the requirements in 
re-arranging their losses so as to show a specific loss for each tract selected, no 
rights were acquired as against the grant by the presentation of Lambeck’s eapnees 
tion in 1891. ., A 2? 


A motion for review thereof was filed by tanbook substantially on 
two grounds: (1) that it was error to hold that prior to the decision in 
the La Bar case, there was no specific requirement that the lost lands 
designated as the bases of indemnity selections should be arranged 


_ tract for tract with the selected lands, and (2) that this company’s 


re-arranged lists were not filed within the time allowed under the © 
decision in the La Bar case. | 

This motion was considered by the Desi on December 23, 1896 
(23° ‘LL, D., 552), and without “passing directly on the question whether 
the statement that, prior to the decision of the Department i in the La 
Bar case, there was no specific requirement that the lost lands should 
_ be arranged tract for tract with the selected lands, was a correct one, 
‘it was said: 


In effect, this decision held that where: the company, within the time allowed - 
under the direction given in the La Bar case, re-arr anges a list prior to said order, 
the rights of the company are duly protected, and date back to the filing of the 
original list. To this decision the Depar tment, after due consideration of the mat- 
ter, adheres. 


It was further held, on ‘the second propomtien: however, that a rail- 
road company 1s entitled to six months from date of actual notice of 
the order issued under the La Bar case in which to file re-arranged 


indemnity lists, and the case was remanded to your office, In.order : 
_ that the fact as to whether said. company re-arranged its lists within. 


six months from the receipt of such notice be ascertained, and it was 
directed that appropriate action to that end be a and the case — 
_ disposed of in accordance with that view. : 

- The Department now has the report of your office, wherein it j 1s mo ane 
to appear that said company did not file its re- anran eed lists within six 
months from actual notice of the requirements, supra, of the La Bar 
case, unless the company is entitled to the benefits of the additional 


4 


DECISIONS RELATING TO THE PUBLIC LANDS, 481 


time allowed by rule 97 of the Rules of Practice for the transmission of 
certain notices by mail. Counsel for both Lambeck and the company 
have been heard orally on the questions presented since your said office” 
report was forwarded to the Department. 

On behalf of Lambeck, it is insisted that the statement in the aunt 
departmental decision herein, that prior to the decision in the La Bar 
case there was no specific requirement that lost lands ‘should be 
-arranged tract for tract with selected lands, was gross error, and it is 
submitted that said statement should be corrected, generally, because 
_ it threatens the settlement claims of hundreds of settlers, and, specitic-. 
ally, because of its effect on this case. The further insistence of coun- | 
‘sel for Lambeck is, that inasmuch as it has been shown that the 
company did not file its re-arranged lists within six. months from date 
of actual notice of the La Bar decision, the claim of Lambeck must 
prevail, in accordance with the rule laid down in the decision (supra) 
directing the investigation, it not being conceded that rule of practice 
No. 97 is applicable to a case of this character. | 

On the other hand, it is admitted by counsel for the company that ~ 
said lists were not filed within six months from actual notice of the 


. order in the La Bar Case, unter the company is given the benefit of 
— Tule 97. 


In the matter of. the requir ement of the specification of losses tract 
for tract with the selected lands, a most careful examination discloses 
that, while the regulations in the matter of selection of indemnity 
lands were, in several cases decided before the La Bar case, construed 


to require such an arrangement of the losses, yet this requirement was: 


not made general or universal until the decision in that case; further, 

the previous action of your office in acceptin g¢ lists without requiring a 

- matching of the losses with the selections, was referred to in that 

decision and recognition thereby given to such lists by permitting the 
~ companies to re-arrange the losses previously assigned in bulk. 

_ It was argued by counsel for Lambeck that prior to the first decision 

of the Department in the case at bar, it had been held by the Depart- 

ment that an assignment of losses in a railroad selection in bulk, 

equally with a failure to assign any losses whatever, was no bar to the 

acquisition of settlement rights, in the absence of a withdrawal, but 

since that argument was inade said counsel has filed a paper eat this" 
case wherein it is admitted that such statement was error. 

A distinction has always been made between cases of aaiecucis 
where the loss was assigned in bulk and where no loss at all was 
- assigned, and it could uot have been the purpose of the requirement 
made in the La Bar decision to avoid indemnity selections before made 
upon a designation of the losses in bulk which, as before stated, had 
been respected by your office, but rather to require of the companies the © 
- performance of labor thus imposed upon your office, yiz., the matching 
of the losses with the selections when it came ) to the submission of 
clear lists for departmental approval. 
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In changing a practice which had long been permitted if not actively 
Pnneataced. by your office, it would have been altogether Inequitable | 
to have permitted the intervention of adverse claiins pending a revision 
of lists whose only infirmity consisted of an informality which had 
grown elbarre assing to a safe and speedy adj ustment of railroad grants. 
Hence the decision in the case at: bar, that indemnity selections, accom- 
panied by designation of loss in bulk, made prior to thé decision i inthe | 
La Bur case, operated to protect the right of the company as against 

subsequent. applications to enter, made prior to said decision, and the 


 re-arrangement of losses in accordance therewith. 


The Department adheres to this rule; aud the remaining question iS, 


-. whether this case comes within it, in view of the fact that the adjust- 


ment was not made within six months from date of actual notice of the 
. order in the La Bar case. : , 


After a full aud carefal examination of the whole subject the con- 


clusion has been reached that this is a question wholly between the 
railroad company and the gover nment. 
It must be remembered. that indemnity a eat one under these rail- 


_. road grants are generally to be made under the direction of the Necre- 


tary of the Interior; in fact; the courts have held that until approved 
by the Secretary of the Interior no selection has been made within the 
meaning of the granting act. | | 
The companies bave been required to for mails Salat lands within 
the indemnity belt and their rights have been. adjusted, when conflict 
occurred. with the claims of others, upon the showing made as to the 
status of the land at the date of the initiation of such adverse claim, 
In some cases the lands: were reserved for the company by with- 
drawals,.either required by law or resting upon executive action. 

_ In the present case the act making the grant required the withdrawal. 
of the indemnity lands, and ee eas in reservation until restored | 
. May 22, 1890 (12 L. D., 541), 
At the date of Tambook’s 3 s alleged saitlement the nas were SO with 
drawn; further, the company had, prior to this time, presented its 
selection list at the local office including this tract, aud in the list 
assigned tracts as lost to the grant, but not erraneet tract for tract 

_with the lands selected. 

_- Lambeck is preectiods to have had full Caogiedne of the fact that 
‘this tract was claimed to be needed in the satisfaction of the grant, — 
both at the date of his settlement and the tender of his application to 
make entry, and said selection must in some way be: avoided before | 
_ recognition can be given to his claim. ; | | 

No objection is made to the selection, otherwise than that the 


company. was tardy in re-arranging the Josses previously assigned. 


- Admitting the re e-arrangement to have been a few days late, it can 
not be held that this fact in any wise influenced Lambeck’s actions in 
connection with the tract, for he had long prior to the decision in the | 
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La Bar case settled upon and applied for the tract. His application 
was properly rejected for conflict with the pending selection, and his. 
pending appeal therefrom only entitled him to a jadgment upon the 
question as to the correctness of the action then taken. He is notin a 
position therefore to take advantage of the tardiness on the part of the - 


company in complying with the terms of the order made i in the La Bar — 


case. 

True, it was said that at the expiration of the six months, if a par- 
ticular basis had not been assigned in the manner prescribed, all tracts 
formerly claimed would “ be disposed of under the terms of the order | 
restoring indemnity lands without regard to such previous claim.” It 


- might also be admitted that the land department would have been 


authorized to so dispose of them after the expiration of the six months. 
This was not done, and before any steps were taken looking to the dis- 
position of the land, the company had complied with the order. 

Upon what ieasouable ground, then, can the company’s claim be 


avoided, especially when, as in the case of this grant, it is well known _ 


that it can not be anything like satisied from the available lands 
within its indemnity belt. 

For the reasons given the previous decision of the Department is 
adhered to and Lambeck’s application will stand rejected. 7 
In this view discussion of the appyenpeny of rule of practice No. 97 | 

is not necessary. : 


NORTHERN Pactric R. B. Co. v. Kemp. 
~ Motion for review of departmental decision of January 11, 1898, 26 
L. D., 17, denied by Acting Secretary Ryan, March 25, 1898. 
% | WILSON v, DAVIS. 


M otion for review of. departmental decision of December 20,1897, 25 | 
L, D., 514, denied by Acting Secretary Ryan, March 25, 1898. 


CONTESTANT—PREFERRED RIGHT OF ENTRY—PRE-EMPTION. | 


WILLIAMS Vv. WINGATE, 


A successful contestant who secures the cancellation of an entry on a contest begun 
prior to the repeal of the pre-emption law, but not concluded until thereafter, 
acquires thereby no right of entry under the pre-emption law, if, prior to said - 
repeal, he had not initiated a valid settlement claim to the land involved. 


Secretary Bliss to the Commissioner of the General Land Office, March 
(W.V.D.) | _ 29, 1898. | (EL EF. B.) 
~ The land i in controversy to wit: The 8S. 4 NW. 4 and lots 3 and 4,.T. 


1 N., R. 28 W., McCook, Nebraska, was formerly embraced in the 
12209—voL 26 —28 
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: homestead entry of Henry M. Hare with. was Avail canceled Feb- 
ruary 26, 1890, upon the contest of James Williams who was awarded - 
the nrcterouce ight of entry, but who failed to exercise the right. 
After the action of your office holding the entry of Hare for cancella- 
tion and prior to the decision of the Department upon the appeal of 
Hare, Charlie Williams was allowed to make homestead entry of the 
tract subject to the right of James Williams the contestant. | | 

May 12,1890, James E. Wingate, pre-emption claimant, who. had filed 
a second contest against. the entry of Hare, contested the entry of | 
- Charlie Williams upon the ground of failure to establish a bona fide | 
residence on the tract and that the affidavit upon which his entry was — 
allowed to remain of record was false and fraudulent. Upon this con- 
test a hearing was had which resulted in the cancellation of we entry, 
and the preference right was given to Wingate. * 

The decision of your office holding Charlie Williams entry for cancella- - 
tion was rendered March 10, 1892, which was aftirmed by the Department 
upon the appeal of Williams, June 15, 1893. 

July 5, 1893, Wingate filed declaratory statement for the S.3 NW. 4 
and lots 1 and 2T,1N,, R. 28 W., which was evidently intended to oer 
the tracts in controversy, but they were erroneously described therein. 

August 16, 1893, Charlie Williams made homestead entry of the land. 
in controversy under the one section of the act of March 2, 1889 
(25 Stat., $54), 

October 23, 1893, Wingate published notice of intention to make 
pre-emption final proof describing the land as the 8. § NW. } and lots 
Sand 4, with special notice to Williams who appeared and protested 
aeainst the allowance of said proof, alleging that he Williams was a 
settler on the land, and that it was not subject to pre-emption entry 
_by Wingate for the reason that the pre-emption law was repealed prior 
to any pre-emption filing or bona fide settlement by Wingate. 

Upon the proof submitted, the local officers recommended the can- 
cellation of the homestead entry of ‘Williams—and the approval of Win- 
gate’s pre-emption proof, which was affirmed by the decision of your 

office of May 8, 1896, from which decision Williams has appealed. 

~ The controlling question in this case is whether the land is subject 
to entry by Wingate under the pre- emption law, the proof showing 
that he commenced to reside on the tract July 23, 1893, maintained 
residence from that time to the date of hearing, and that he has shown 
sufficient improvement and cultivation of the tract during that period, 
to warrant the allowance of his enyy, if he is entitled to make such 
entry. 

Wingate slbupited and. prepared & part of the land for planting in - 
1888, when he left the land, as he claims for fear of personal violence 
iby ine Williamses. In the spring of 1889, he again ploughed part of 


the land, and planted it in corn which was ploughed up by the Wil. 


liamses against his Res From the spring of 1889, to the spr ing of 
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1893, he did not. reside on tie’ land: or duitivate: Hee nor. - make any: 
improvements upon it... 

From Jwly 26, 1883, the date of Hare’s entry until tiie decision, of the 
Department of Tane 15, 1893, affirming the decision of your office hold- 
ing for cancellation the entry of Charlie Williams,:the landiwas covered 
by homestead entries, and no settlement right could be lawfully initiated 
upon said land while it was so segregated. ... 

Section 4 of the act of March 3, 1891 (26. Stat., 1095), ‘Tepealed all laws 
allowing pre-emptions of the eGbliC land but provided that | 
all bona fide claims lawfully initiated before the passage of ‘this act, under any of 
said provisions of law so repealed, may be perfected upon due compliance with law 
in the same manner, upon the same terms and conditions, and subject to the same 
limitations, forfeitures, and contests as if this act had ot been passed. 

Even conceding that the entry of Charlie Williams which was improp- 
erly allowed during the existence of the entry of Hare, did not have the 
effect to withhold the land from settlement, it does not appear that 
Wingate performed any acts of settlement after the cancellation of 
Hare’s entry until after the repeal of the pre-emption law. His contest 
against the entry of Hare which was filed subsequent to the contest of 
James Williams upon which the entry was canceled, gave him no right. 
- He did not contest either entry upou the ground of priority of settle-_ 
ment, but upon the failure of the enue to estabiea and maintain 
fecien oe: | 

The preference right to enter the land which he secured by his con- 
test against the Williams’ entry, was the right to enter the land under 
existing laws. It gave him no right to enter it under laws no longer 
in force unless he had lawfully initiated a bona fide claim under such | 
law before its repeal. , 7 

It is true as stated in the decision of your office that — 
settlement and residence on land subject to entry by qualified pre- -emptor prior to 
the repeal of the pre-emption law, is tho TUiablon: of a right protected by section 4 
of the act of March 3, 1891, . 
but this land was not subject to either settlement or entry at the date 
Wingate claims to have made settlement thereon, and the cases cited 
do not sustain the view entertained by your office in this case. 

In the case of Dornen v. Vaughan (16 L. D., 8) the homestead entry 
of Dornen was canceled May 14, 1883, and the controversy was upon 
the application of Dornen for the reinstatement of the entry, which 
was refused, the decision of the Department being rendered January 
5, 1893. The land was therefore subject to settlement under the 
pre-emption laws from May 14, 1883, until the repeal of the law. 

The case of Sielaff v. Richter’s Heirs et al. (20 L. D., 396) involved 
an issue formed between two contestants as to which contest should 
be entitled to precedence. Upon the hearing, the heirs of Richter, 
_ the entryman, made default, and the local officers recommended the 
cancellation of the entry upon Bradbary’s contest, and that Sielaff’s 
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contest be dismissed. December 12, 1890, your office. held Richter’s 
entry for cancellation, which became final, no appeal having been taken 
from the decision of the local office, and ironic that date the land was 
restored to the public domain, subject only we the Tg bts of Sielaft and 
Bradbury as rival eontsctantss. 

In awarding to Sielaff the preference right c of entry the De oe 
said: | 

The preference right awarded ie the Department is such as attac hed to Sielaff on | 
December 12, 1890—eighty-one days before March 3, 1891, the date of the act 
repealing the pre-emption laws; Sielatf’s settlement on the aiantoned land in 1887, 
and so long as Richter’s entry reniained intact, was not a lawful initiation of a bona 
fide pre-emption claim. But the rights of a qualified settler intending to pre-empt 
would attach to the land assoon as the entry was canceled. If Sielaff was a settler 
on the land with intention to pre-empt it, on December 12, 1890, or afterwards before 
March 8, 1891, his claim was lawfully initiated, and is protected by the saving clause 
-.of section 4 of the act of March 3, 1891 (26 Statutes, 1095). If such be the fact, 
he will be permitted to perfect his said claim upon due compliance with law, as 
prescribed in said section. 


_ As Wingate had not initiated a right ander the Pre rian law prior 
to its repeal, there is no authority given by the act to allow his pre- 
emption entry, but as he was permitted to file his declaratory statement 
for the land in the assertion of his preference right, he will be allowed 
to make entry of it under any existing law to which it is subject, if. he 
is qualified to make such entry. 

You will therefore notify bim that he will be allowed sixty days in 
which to make compliance with this direction, and if such action should 
be taken, the homestead entry of Williams will be canceled. If Win- 
gate fails to comply, his declaratory statement will be canceled and the 
homestead entry of Walliams will remain intact. 


HOMESTEAD ENTRY—WIDOW—RELINQUISHMENT, 
STEBERG Vv. HANELT, 


On the death . of a homesteader, ieagiie. a widow and nee the. eidow takes the 
_ homestead. right of her husband free from any. claim on behalf of the heirs, 
and is vested with full power to complete. the entry for her own benefit, or 

_ relinquish the same if she so elects. 


The ease of Eliza W illis, 22 L. D., 426, overruled. 


Seeretary Bliss to the Commissioner of t the General Land Office, March 
(W.V.D.).  .. | 29. 1093. -. . EO Bary: : 


. This isa contest for title to the S. 4 of the NE. 4 4+ and lots 1 and 2 of 
section 2, T. 135 N., R. 35 W., Fargo, North Dakota, land district. 

~ On July 5, 1883, Julius Kelm nade homestead entry No. 13,182 there- 
. for, and ‘about one year thereafter died, leaving a widow, Augusta Kelm, © 
and four children, the children being then aged about eleven, nine, 
seven, and two veats ae In 1886, about one Ge and a halt ef 
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after Kelm’s dene, his. ae then still residing, with ‘her ‘children, 
. on-the land, was mraeied. to William: Hanelt, the defendant. -Hanelt, 
his wife, and said children, continued to reside together upon the jand 
until the death of his wife, formerly Mrs. Kelm, in 1891. Hanelt and 
the children continued to live together on the land for some time there- - 
after and until one of the children, Amelia Kelm, became the wife of 
Anton Steberg, the plaintiff. In the mean time, on July 8, 1889, Kelm’s 
widow, then the wife of Hanelt, relinquished the land, the entry was 
canceled, and on the same date Hanolt made homestead entry therefor. 
Hanelt having given notice of his intention to make final proof on 
August 29,1596, there was filed, on July 28, 1896, the duly corroborated ~ 
contest affidavit of said Steberg, alleging, among other things: | 
That on the 8th day of July, 1889, deponent is informed and believes that said 
Augusta Kelm, then the wife of said William Hanelt, wilfully and without the 
knowledge or consent of said minor children, and withont the knowledge or approval . 


of the probate court of Ransom county, state aforesaid, the court from which she 
received her authority as guardian, did conspire with her husband, William Hanelt, 


to unlawfully and fraduleutly, with intent to cheat and deprive said minor children = — 


of their rights under the law to said real estate, relinquish on said 8th day of J uly, - 
1889, said homestead entry, which had been niade by her former husband. on July - 
5th, 1883, to the United States, to enable her then husband, William Hanelt, to enter 
the same as a homestead, thus cutting off said minor children fr om. all rights to said 
land. - 
That said William Hanelt aia ne and unlawfully conspire with his wife, 
the guardian of said minor children, to bring about said relinquishment, which 
enabled him to enter the land tor the purpose. of defrauding said miaor children or 
their rights therein; and in pursuance of said conspiracy said William Hanelt pre- 
sented, at the Fargo Land Office, at Fargo, N. D., the said relinquishment, on the 8th | 
day’ of July, 1889, and at the same time and plate said William Hanelt. enter ed said — 


~ Jand as a homestead. 


It is prayed in said affidavit that aff ant be allowed to Sones Hanelt’s: 
entry, that the same be canceled, and that the entry made by Julius 
Kelm be reinstated and: his. tein allowed to make final proof and to 
have patent for the land. A hearing was duly had between the par- 
ties, before the local office, on September 30, 1896. The local officers, 
on April 1, 1897, agreed in their separate decisions that the allegations | 

of fraud and, conspiracy had not been proven. . The receiver further | 
held and recommended : | : 

It appears to me that the wide of Kelm, Augusta Kelm, later the wife of Hanelt, 


derived from her husband only his inchoate or inceptive right to the homestead for : 
‘life, and that-both law and equity dictate that the children of Julius Kelm, deceased, 


should be allowed to complete the entry of the deceased entr yman, their father, for _. 


their own benefit, and in view of this opinion I reconimend that the present entry of 
William Hanelt be canceled, the entry of Julius Kelm reinstated, and the bers be 
- permitted to submit final proof as by law provided. | 


The register, per contra, held: 


-Iam of the opinion that the widow of i ila rate had the right to make the relin- 
quishment in this case. Whether she made the relinguishment with a full nnder- 
standing of the consequences, so far as her children wére concerned, or whether she. 
made it in pursuance or connection with some contemporaneous agreement by which 
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the children were to be in a measure protected—does not appearin this case. Frand 
has been charged, but. not proven—hence the relinquishment must stand as having 
been executed by law, understandingly and for the simple purpose shown on its mice. 
viz., to return the land covered by, the eERULy of J ulins Kelm to the mass of the public 
domain, 

T am therefore of hie opinion that the eas of Hanelt should. be allow ed to stand 
and that this contest must be dismissed. oe ee 

Upon appeal by Steberg, your oft, ou | Seaiiser 15, 1897, affirmed 
the decision of the-receiver; held Haiielt’s entry for cAnellation and that 
in the event the decision became. final Kelin’s entry should be reinstated 
and his heirs allowed ‘to: submit! final proof, fone now prosecutes an 
appeal to tife’ Départment.” ee ion . 
~ There is 16 evidence’ to aioe the ailleg rations of fraud. It is not 
even alleged that the relinquishnent was procured from the widow by 
duress, or deceit...: There is‘nothing to show that it was not her free and 
voluntary act. The motives or reasons which induced it are not dis- 


eae 


closed. Upon the testimony adduced at the hearing, it stands unas- ~~ 


sailed except as to.the bare legal right of the widow to make the same. 
The only question in the case. is whether the widow in her lifetime 
could lawfully relinquish to the United States all claim to the land 
under the entry of her deceased husband. | | 

The right or privilege to take public land as a howestend is created | 
by the laws of the United States and can be exercised, and can ripen * 
into title, only in pursuance of those laws. From its aeeption until 
the title 6 the land passes from the United States, into whosoever’s 
hands the right may come, it is still governed ex OMaIEhY by the home- © 
‘stead laws of Congress. 

Section 2291 Revised Statutes, 0 whieh isa poe of the homestead law, 

provides: | . 
_ No certificate, howe ever, shall be pice: or stiak issued ‘lierefor: until the expira- 
tion of five years from the date of such entry; and if at the expiration of such 
time, or at any time within two years thereafter, the person making such entry; or 
if he be déad, his widow; or in case of her death, his heirs or devises; or in case 
of a widow making such entry, her heirs or devisee, in case‘of her death, proves 
by. two credible witnesses that he, she, or they have>resided upon or: cultivated 
the same for the term of five years. immediately: succeeding the-time of filing. 
the affidavit, and makes affidavit that no part of such laud. has. been alienated, 
except as provided in section twenty two hundred and cig ghty-eight, aud that he, 
she, or they will bear true allegiance to the Government of ‘tlie United States} then, 


in such case, he, she, or they, if at that time citizens:of. the: United. iiiad og be 
entitled to a patent, as in other cases provided by law: ge hPa BSS Behe RS 


This statute controls the present case. ‘The person wis: wade the 
entry died. He left a widow, who under the stattite. succeeded. to the. 
homestead claim. She did uot hold it as a trustee for her. husband’s 
heirs or devisees. They had no right to the land during the widow’s — 
lifetime. The father, in his lifetime, could have divested himself of the 
homestead claim by relinquishment. Nothing i in the law precindes the 
| widow from doing likewise. She ereceeged to the right of her Hus. 
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band, nothing more and nothing less. If she elected to part with it, 
her judgment and action were controlling. The right to the land was 
inchoate and could only be kept alive by compliance with law. The 
widow alone could determine whether this course was advisable. Itis 
true, that if the right is kept alive by the widow and she dies without 
making final proof, the right passes to the heirs or devisee of the entry- | 
man, but here the widow, to whose judgment the further prosecution 
of the claim was committed by law upon the death of the husband- 
-entryman, elected to relinquish the claim. 

Instead of relinquishing, she might have made final proof and hove 
obtained the fnll legal title by the issuance to her of a patent for the 
land. Her right to have done this is beyond question. The land would 
thereby have become her individual property and she might have con- 
veyed it regardless of her husband’s heirs or devisees. Since she could 
have lawfully acquired the full legal title, and have conveyed it at her 

pleasure, why should it be assumed that she conld not relinquish the 
claim if that seemed to her the better course? Unless the homestead 
law precluded her from returning the land ‘again to the government, 
divested of the homestead claim, which was then in her alone, the 
-relinquishmeut can not be regarded as unauthorized. The statute con- 
tains no such inhibition either in its words or in what is oly | 
implied by them. ‘ . 

The views announced in the case of Eliza Willis (22 L. D., 426) send 
if allowed to prevail, sustain the decision of your office ; but they are 
not in accord with the statute. The Department must nan te the 


- law as it stands and can not read into the statute new provisions, by ve 


arbitrary construction. In so far as the Willis case contains < auy thing 
contrary to the views expressed in this case it is overruled. 

It is expressly provided by section one of the act of aed 14, 1880 

(21 Stat., 140)— 

That when a pre-emption, homestead, or timber- aadtaee claimant shall file a written | 
relinquishment of his claim in the local land-office, the land covered by such claim 
shall be held as open to settlement and entry without further action on the part of | 
the Commissioner of the General Land Office. : 

— The widow was the only lawful claimant to the land in siiialliieas 7 
her relinquishment was filed and under this section the land was 
thereby freed from the former claim and opened to settlement and 
entry. 

Hanelt’s entry was properly allowed, and he should be permitted to - 
perfect title thereunder. The esis of your office is accordingly 
. reversed. Steberg’s contest is dismissed. 
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WAGON ROAD GRANT--REINSTATEMENT OF SELECTION. 
KNOX ¥%. GRANDY, | 


A selection made on behalf of aw agon road company, and ehersaltes relinquished, 
can not be reinstated for the benefit of a purchaser from said company, if it 
appears that said company: has ora received an amount of land in excess of 

_ its. grant. 


7 Seoretary Bliss to the Gonnastaneh of the General Land. O shee, March 
(WL. Y. D.) , 29, 1898. | (F. Ww. C.) 


By your office letter GE” of December 28, 1896, was transmitted a — 
communication from R. F. Knox, peLinioning that patent issue to him 
direct for the NW. 4 of the SE. 4 of Sec, 15, T. 27 S., BR. 13 W., Rose- _ 
burg land district, Oregon. 

This tract was involved in the case of BR. F. Knox v. John Grandy, 


decided by this Department April 16, 1894 (18 L. D. , 401). 


| From the statement of the case then made it appears that this tract 
is within the indemnity limits of the grant to the State of Or egon made 
by the act of March 3, 1869 (15 Stat., 340), to aid in the construction of | 
@military wagon ica from the navigable waters of Coos Bay to Rose- 
burg. The grant was by the State conferred upon the e008 Bay Wagon — 
- Road Company. 
Selection was made of the erat on neeount nE the ae June 12, 1874, 
but said selection has never been approved. 

On October 24, 1888, John Grandy was permitted to make homestead 
entry for said tr act, which he commuted. to cash in 1889, | 

In July, 1891, a eas was ordered between Grandy and the com- 
pany to ae enue whether the tract was excepted from the withdrawal 
made on account of the grant in April, 1871. 

Upon the day set for the hearing the company’s relinquishment was 
_ filed, upon which its selection was canceled and Grandy’s entry per- - 
mitted to remain intact upon the records, | 

In November following, Knox, claiming to be the owner of the land 
through mesne conveyances from the company, asked for a hearing to 
establish his right to the land, which was duly ordered, and upon the 
testimony adduced it was found that the company. sold Gictand aan 
W. G. Schofield on May 2, 1873, before it had selected the tract, and 
thereafter Schofield sold Me Knox. 

In the previous decision (18 L. D., 401) it was held that the land had 
not been shown to be excepted from the withdrawal, and was further 
embraced in a selection of record at the date of Grandy’ 8 entry, that 
said entry was erroneously allowed and. should be canceled and the 
selection reinstated ‘in. eter that the same may inure to the neneey of 
plaintiff Knox.” 
In accordance with said decision the selection was reinstated are 
_ Grandy’s entry canceled. | 
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This action was’ taken notwithstanding by ‘igvat tmental order of 
February 1,1892 (14 L.D.,121), your office had been directed to identify . 
tlre excess in the certifications already made on account of this grant, | 
amounting to 10,359.20 acres, with a view to the institution of suit for 
the recovery of the same. : 

While the showing heretofore nade on behalf of Knox presents a case 
for favorable consideration, were it not for the excess, yet in view of 
this-excess, to which the Departinent’s attention does not seem to have 
been called, further certifications can not be made on account of the 
wagon road grant, and it is not, therefore, seen how the reinstatement 
of the selection can inure to Knox’s benefit. | 

The order made in the previous decision of the Department, direct- 
ing the reinstatement of the wagon road selection, is therefore revoked, 
and said selection will be again canceled and Grandy’s entry reinstated. 


PRACTICE-MOTION FOR REHEARING—SUPERSEDEAS. 
CUNNINGHAM @. SAPPINGTON. 


A motion for rehearing, on the ground of newly discovered evidence,:will not be 
eranted if it does not-appear therefrom that said evidence is of such character 
_as to necessarily modify the former conclusion. 

The Secretary of the Interior may, in the exercise of his supervisory authority, by 
due order, make a motion for rehearing filed ont of time, or a petition for 
re-review, act as a supersedeas, but in the absence of such order, they should 
not be so treated in the General Land Office. 


Secretary Bliss to the Commissioner of the General Land Office, March 29, 
(W. V. D.) 1898, | eS (P. J. CG.) 


A motion for rehearing has been filed by Samuel E. Sappington in a 
case involving the NW. 4 of Sec. 26, T. 26 N., R. 2 E. , Perry, DRTANOIN 
land district. - 

The Department formally anpned the concurring “decisions below © 
awarding the land to Cunningham. Motions for review by Perryman, 
who was also a party to the contest, and Sappington, and also Perry- 
mas motion for a rehearing, were denied December 13, 1897, and 
January 29, 1898. | 

The ground of the present motion is newly discovered evidence, and 
consists of affidavits alleging that there was a contract entered into 
between Cunningham and one ©. M. Flora, who was also one of the 
original contestants, by which it was agreed that Cunningham was to 
conduct: the contest against Sappington’s entry in the interest of him- 
7 self—Cunningham | 
and Flora, jointly, and, iu the event of success, that the land was to be susie 
divided between them and that said coutest was prosecuted and:-the decision in © 


Cunningham’s favor procured under this se teemcnt Flora paying a large part of the 
expenses of the trial for Cauningham’s benefit. | 
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- Flora’s affidavit is presented in which he verifies the terms of the ' 
- contract ag above set forth and says further, that in pursuance of the — 
contract he left the land and was to return when the case Was won and 
take his half; that he paid the expenses of six witnesses and advanced 
~ other money for the contest. 

There is in the record in this case two affidavits made by Flora for | 


- . the purpose of obtaining a continuance of the trial before the local offi- _ 


cers. He gives as a reason for a continuance the absence of material 
witnesses, and swears that they are absent. because he had “made all 
preliminary arrangements for a compromise of said cause between him- 

self and Cunninghaim;” that because “of the agreement and under- 
standing” he did not bring his witnesses; “that on account of said 
. agreement he has been misled,” and that Cunningham. “wholly fails to 
carry out the promises made be him tending toward a compromise.” 

If the statement made by Flora at a time when his memory ought to 
have been entirely clear as to auy contract between him and Cunning- 
ham are to be taken as true, then his affidavit’ filed in support of the 
‘present motion is, to say the least, strongly suggestive of a faulty 
memory. The two statements are irreconcilable, except on the theory 
that his first negotiations, as recited in his affidavits for continuance, 
having failed, he subsequently made another. This, however, is not 
claimed, and it would seem as if that were improbable. The affidavits 
for continuance were sworn to August 23, 1894. In the present affi- 
davit Flora says “that ou or about July and August, 1894,” Cunning- 
ham proposed to make the agreement, and “just before the hearing” it 
was consummated. The hearing began September 4, 1894, it having 
been continued on Flora’s application to that date. He appeared in 
person and by attorneys, offered no testimony il his behalf, but -tool 
the witness stand in Cunningham’ s interest. 

In view of the rather erratic course Flor a has pursued in connection 
with this controversy it is not considered that his testimony would have 


a any considerable force, even if he would testify to all he now swears to. 


He does uot state that he will so testify if given an opportunity, and 
from the statement made by Sappington in his affidavit he seems to- 
have some doubt about it himself. At all events, he could not force 
Flora to produce the alleged contract, as suggested in his affidavit. 
‘The statements of the persons who make affidavits in relation to this 
alleged agreement are based entirely upon conversations with Flora, 
and between Cunningham and Flora, which were overheard. But from 
all that appears, these may all have taken place prior to the time Flora 
made his affidavits stating that the compromise had failed. , 
Cunningham and his brother testified at the hearing that they mace 
the run from the north line of the territory. Affidavits are now pre- 
sented which tend to show that they made the race from the Osage 
‘Indian reservation on the east, which would be a much shorter dis- 
' tance than from the north. This is alleged to be newly discovered evi- 
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dence the effect of which would be to impeach Cunningham and ‘his 
witnesses. It is stated by counsel that this of itself would not be suf.- 
ficient upon which to grant a re-hearing, but taken in connection with 
the alleged contract with Flora “should be considered as going to Cun- 
ningham’s good faith.” 

Since it is clear that Flora’s testimony as to the alleged agreement is 
not sufficiently satisfactory to warrant its serious consideration, it would 
seem as if there was no necessity for discussing the “question of the 
place from which Cunningham ran. 

The motion is therefore denied, and the papers are her ewith returned. 

In transmitting the papers in connection with this motion for rehear- 
ing, it was said in your office letter of February 28, 1898: 

Said motion is herewith transmitted:and by letter of: even date the local officers 
have been directed to suspend all action regarding the land in question. 

With your office letter of March 16, 1898, there is forwarded a letter 
from counsel for Cunningham, which might be termed a protest against 
the action of your office in jnigaae a suspension of all action regard.- 
ing the land. Itis claimed by counsel that motions for re-review and 
rehearing, not served upon the opposite party, do not act: as a super- 


sedeas and should not prevent further action unless the same has been - 


entertained by the Secretary of the Interior. It is asked that your let- 
ter of February 28, 1898, be modified and the instructions amended. 

The letter from ecuusel for Sappington objects to any such action in 
the part of your office, and asks that the matter be ae to the 
Secretary of the Interior for consideration. 

In transmitting these letters your office requests cethad: the case be 
considered at your (my) earliest convenience and that this (your) office 
be given specific instructions for its guidance in | the future in Sinuilar 
matters.” °. | 

Rule 114 (23. Li: D: , 607) spaeiie: that motions for review aud ediioiars 
ing. must be filed | i fs 


within thirty days after notice of ‘the decision éomplaiied of, and will act as a 
supersedeas of thé decision until otherwise dir ected by the Secretary. 


These two classes of motions are the only ones that the Rules of Prac- 


tice contemplate should suspend further proceedings in relation to the 


land, and then only when filed “ within thirty days after notice of the 
aie complained of” When these motions thus filed are finally dis- 


posed of by the Department, there is no provision in the rules that the - 


filing of any other or further motion shall operate as a supersedeas, No 
Suspension can therefore take oak except upon the. express order of 
the Secretary. ,. 

Rale 77 (23 L, D., 603) allows motions for rehearing to be filed after 
the expiration of thirty days from notice of the decision of the Depart- 
ment, when based on newly discovered evidence. | There i is no specific 
time fixed for the presentation of a petition for ré-review. Thesé are 


addressed to, the Secretary of the Interior, and are an appeal. to his | 


_ i 


oN 
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supervisory power. They should not be filed in your office, but in the 
office of the Secretary. (Golden v. Cole’s Heirs, 25 L.D., 154; Dorn v. . 
‘Ellingson, Id., 292.) The Secretary of the Interior in the exercise of. 
_ his supervisory power, may, by order, make a motion for re-hearing | 
filed out of time, or a petition for re-review, act asa supersedeas, but 
otherwise they should not be so treated in your office. | 
Inasmuch as the motion for rehearing in the case at bar is denied: | 
there exists no necessity now fur modifying the order of your orice, | 
notwithstandin 18 it was eae erroneous, 


APPLICATION TO ENTER—REINSTATEMENT—HOMESTEAD ENTRY. 
NEEDHAM v. NORTHERN PACIFIC R. R. Co. 


. An application to enter properly rejected by final decision of the Department, under 
| the rulings then in force, can not be reinstated with a view to fav orable action 
under a changed construction of the law. . 
Land settled upon and occupied by townsite claimants is not ada: to entry. under 
_ the homestead law, . 


Secretar. y Bliss to the Commissioner of the General Land Office, March 
(W. V. D.) es 29, 1898, — (W, A. EB.) 


In accordance with the instructions of ‘the Department, dated Octo- es | 


ber 29, 1896 (23 L. D., 433), your office has transmitted the record in 
the case of John H, Needham v. Northern Pacific Railroad Company, 
involving the N. 4 of the SE. and tie E. 4 of the SW. 4 of See. 19, 
T.138N., R.19 E., North Yana Washington, land district: a 

This ete is within the limits of the withdrawal of June 11, 1879, on 
amended general route of the branch line of the Northern Pacific Rail- | 
road, and on definite location of the road, aS shown by map filed May , 
24, 1884, it fell within the primary or eranted limits of said-road. 

J anuary 29, 1884, John C. McCrimmon filed a timber culture appli- 
cation for said tract, but this application was rejected. by the local - 
officers on account of the withdrawal for the benefit of the railroad 
company. McCrimmon appealed, and his appeal was pending before 
your office at the date of the definite location of the road. 

March 21, 1885, your office sustained the action of the local officers, 
and ou farther appeal the Department, by letter of February 7, 1887 
(132 L. and R., 434), affirmed your office ‘decision: | 

June 23, 1887 , the railroad company listed said land. 7 | 

February 6, 1891, John H. Needham filed his homestead application 
for the tract in question, and this application was rejected for conflict 
with the company’s claim. 

— On appeal, the action of the register and receiver was affirmed by 

your office on May 22, 1895. 

Needham ee attempted to appeal to the Department, but | 
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| owing to a misunderstanding on his part, this appeal was not. filed 
until after the time allowed for filing it had expir ed, Your office accord- 
ingly declined to forward the appeal, and Needham applied for a writ 
of certiorari, which was granted by the Department on October 29, 1896. 
- It was held by the Department that the withdrawal on amended gen- 
eral route of the Northern Pacific Railroad was without sanction of law 
and invalid (citing Northern Pacific R. R. Co. v. Miller, 7 L. D., 100; 
and Northern Pacific R. R. Co. v. Cole, 17 L. D., 8); that MeCrimmon’s 
timber culture application was consequently filed at a time when the 
land was subject to entry; that his appeal from the rejection of his 
application pending before your office at the date of ‘the definite location 
of the road, excepted the land from the operation of the grant (citing 
the case of Weeks v. Bridgman, 159 U. §., 541);. that your office deci- 
sion rejecting Needham’s application appeared therefore to be erro- 
neous; and that where lands have been erroneously awarded to a 
' railroad company by decision of the General Land Ofiice, the Secretary 
of the Interior may review such action without regard to the manner 
—1n which the matter is brought before him. ss 

February 25, 1597, after the record in the case had ver erenamibted 
to the Department by your office, but before further action thereon, 
John ©. McCrimmon filed an application for reinstatement of his tim- 
ber culture application. He quotes from the decision of the Depart- 
ment to show that said application was erroneously rejected, and invokes 
_ the supervisory power of the Secretary in his behalf. 7 

March 26, 1897, the mayor and common council of the city of North 
Yakima filed a nebieOn asking that they be allowed to intervene in. 
said case and be made parties thereto. This petition is sworn to, and 
shows service upon all the adverse claimants. It is alleged that the 
Northern Pacific Railroad Compaty platted the land in question into 
lots and blocks in the year 1885, and has sold said lots and blocks from 
time to time until the title to no part of said lands is claimed by said 
company; that the city of North Yakima was incorporated J anuary 27, 
1886, and the land here involved was included within the cor norte 
limits of said city; that said land has been settled upon and occupied 
as a townsite since the last named date, and has many houses and 
other valuable improvements thereon. Petitioners ask that they be - 
given an opportunity to prove these allegations, in order that if the 
facts are found to be as alleged, eutry may be made for said land. 
under section 2387 of the Revised Statutes of the United States. | 

It is unnecessary to say more in regard to the railroad company’s 
claim than has been already said by the Department. The company’s 
_ list will be canceled as to the land here involved. 

In the case of rank Larson (28 L. D. ey tt was held (syllabus), 
that: | 


An application to antes properly rejected by final decision of the Departneek 
under the rulings then in force, can not be reinstated with a view to favorable 
action under a changed construction of the law. The applicant in such case may’ 
make a new application, if he is qualified and no intervening rights have attached. 
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‘McCrimmon’s timber culture application, hase: ‘been: sajented iy : 
Anal decision of the Department, under the rulings then in force, can 
not now be reinstated with a view to its allowance under a changed 
construction of the law, and as the timber culture law has been 
repealed, and intervening rights have attached to this land, he can not 
‘be allowed to file a new timber culture application - therefor, His 
application for reinstatement is accordingly denied. 

If, as alleged by the mayor and city council of North Vabitias¢ this | 
iad was settled upon and occupied by townsite settlers on February. 
6, 1891, when Needham filed his homestead application ther efor, i it Was 
nee ee: to entry under the homestead law. | 

You will therefore instruct the local officers to appoint a day for 
hearing upon the question as to the status of the land at the time when 
Needham filed his application, and notify the parties in interest thereof. 


RIGHT OF WAY—-HIGHWAY-—SECTION 2477, R. S. 
DouGLAS CoUNTY, WASHINGTON. . - 


It was not intended by section 2477 of the Revised Statutes to grant a right of way 
for. highways over public lands in advance of an apparent it pete! 


Secretary ‘y Bliss to the Commissioner of the General Land Office, March 
CW. V. D.) a : a. 6? Oly loos, 


With their letter of April 16, 1897 , the local officers at Waterville, 
Washington, transmitted to your office a certified copy of an order of 
the board of county commissioners of Douglas County, Washington, 
purporting to be an acceptance of rights of way claimed to be granted 
by section 2477 of the Revised Statutes, and asking that the right of 
way so granted and accepted be made a matter of reservation in. all » 
subsequent patents issued for lands affected thereby. 

- Your office considered the matter, on April 28, 1897, and held that 
the statute does not authorize the exclusion of such ent of way from 
patents issued for lands subject to such an easement. The coun Y 
commissioners have appealed to the Department. 

Section 2477 of the Revised Statutes i is aS follows: 

‘The right of way for the coustruction of highways over public lands, not reserved 
for public uses, is hereby granted. ; 

Claiming to act under authority of the laws of the State.of Washiu g- 
ton, the board of county commissioners of ener county, in that 
| State, passed the following order: 


BE IT REMEMBERED: That, on. the 6th day of rei A. D. 1897, ag a regular 


meeting of the board of county commissioners of Douglas. county, State of Washing- — 


ton, said meeting being duly. held and all members of said board being present, on. 
motion, it. was ordered that the right of way for the construction of hiztigays over 
— public lands,. as granted by act of Congress (Seotion 2477 Revised ise a be | 
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accepted, and the same is hereby accepted, as far as said grant relates to said 
Douglas county, that is to say to the extent of thirty feet (30) on each side of all sec- 
tions lines in said county; it is hereby declared that all sections lines in said county 
shall be, and the same are hereby declared to be, the center lines of highways and 
public roads in said county, wherever said section lines are bounded by public lands, | 
and said highways are hereby declared to be sixty feet (60) in width; wherever any 
such section line shal] be found to lie between public land on one side and private 
land on the other, such highway shall be sixty feet in width, and be wholly on such 
public land and bounded on one side by such section line. 

It is further ordered that i. K. Pendergast, prosecnting attorney, for said county 
and state, file a certified copy of this order in the United States Land Office at 
Waterville, Washington, and take all necessary steps to have the Hon. Commissioner 
of the General Land Office exelude such easement and right of way from all patents 
issued for lands in said county, whieh shall be claimed or settled upon subsequent to 
the.date hereof. 

Dated this 6th day of April A. D., 1897. 

It is urged on appeal that it is the duty of fhe land department: of 
the government to execute this statute, that it authorizes the exclusion 
of the right of way thereby granted from patents issued for lands to 
which an easement may have attached by virtue thereof, and that the 

propriety of such action is manifest. | 

The declaration by the board of county commissioners, that teh 
ways Shall be extended along all section linés designated by the public 
surveys in said county sixty feet in width, that where the section lines . 
are bounded on both sides by publie lands, such section lines shall be 
the center of the highway, and that where any such section line shall 
be found to lie between public Jand on one side and private land on the 
other, the highway shall be wholly on such public Jand and bounded on 
one side by such section line, embodies the manifestation of a marked 
and novel liberality on the part of the ptOuaYy authorities in dealing 
with. the public land. 

There is no showing of either a pr esent or a fature necessity for these 
roads or that any of them have been actually constr ucted, or that their 
construction and maintenance is practicable. Whatever may be the 
scope of the statute under consideration it certainly was not intended 
to grant a right of way over public lands in advance of an apparent 
necessity therefor, or on the mere suggestion that at some future time. 
such roads may be needed. | 
_ If public highways have been, or ‘shall hereafter — established 

across any part of the public fio piit in pursuance of law, that fact 
will be shown by local public records of which all must take notice, 
and the subsequent sale or disposition by the United States of the 
lands over which such highways are established will not interfere with 
the authorized use thereof, because those acquiring such lands will take 
them subject to any easement existing by authority of law. 

The decision appealed from is affirmed. : 


A448 DECTSIONS RELATING TO. THE PUBLIC LANDS, 


OKLAHOMA ee Ely D ENTRY—SECTION 13, 4 ACT OF. MARCH 2 Rs 
. : 1889. 


James W. Lane 


In determining the qualifications of an-applicant for the right to enter lands in 
‘Oklahoma obtained from the Seminoles and Creek or Muscogee Indians, as pro- 
vided for in the first proviso to section 13, act of March 2, 1889,.the status of 
the applicant at the date of his application must control; and if he has at such | 
time, attempted to, but for any cause failed to secure title in fee to a homestead 
under existing law, or shall have made entry under the commutation provision 
of the homestead law, he is qualified to make entry under the provisions | of said 
section. 

The cases of Miller v. Sebastian, 19 L. D., 288, and James T. Krigbaum, 12 L, D., 617, 
overruled, rr ek oe : Z 


Secretary Bliss to the Daiiultaoies of the General | Land Office, March 
(W. V. D.) 7 Se oe PT, TOIS.. | (GB. G,) 


This case involves the SW.4 of Sec. 28, T. 19 N., BR. 11 W., King- 
fisher land district, Oklahoma Territory, and is before the Department 


on the appeal of James W. Lowry from your office decision of May 16, 


1893, denying his application, styled an “Application for a@ restoration 
— of homestead right and to be allowed to enter another tract of land.” 

In that application, under oath and corroborated by three witnesses, 
Lowry stated, in substance: 

1. That on 5) une 14, 1887, he made homiencaadl entry for one nandred - 
and sixty acres of land i in Reamigas, at the Garden City land oftice. 

2. That he resided on and cultivated said tract in good faith, and 
made valuable and lastin g improvements thereon during the years. 


1887, 1888, and 1889, but for reasons given found it impossible to main- 


tain a home ther e, aad therefore commuted said entry and paid for the 
~ land, and afterwards sold it for $300—a_ small part of what he nate 
| cenenaed: on it. 

~3, That afterwards neers upon the laws in ceeintinn to Oklahoma, 
he settled upon the SW. 4 of Sec. 28, T. 19 N., R. 11 W. (the land first 
above described), and in April, 1892, moved thereon, with his family 
and effects, and established his residence, which he has maintained 
ever since, improving and cultivating the land in good faith. 

4, And thereupon he prayed that said paper might serve as an appli- 
cation to make entry of said tract of land “until such time as the 
Honorable Commissioner can pass upon my application for a restoration 
of homestead rights.” | 

It appears from your office decision aforesnid that Lowry’ scommuta- 
tion of his entry at Garden City was made on October 16, 1889; that 
the tract upon which Lowry alleged settlement in April, 1892, is part of 
the land obtained by cession from the Muscogee or Creek Nation, and is — 
segregated by homestead entry No, 9877, of Nathaniel IF. Brown, made 
December 27, 1892, based on soldier’s declaratory statement, No. 134%, 
filed July 9, 1892, gud 
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Your office rejected Low ry’s application, 


for the reason that he has exhausted bis homestead. right, having male a former 
entry before, and commuted the same subsequent to the act of March 2, 1889. 

Your office treated Lowry’s application as iba petition to be allowed 
to make a second entry,” and the act of March 2, 1889, above referred 
— to,.is the act of that date, entitled “An act fo wrnre certain public 
lands from private entry, and for otlier purposes” (25 Stat. , 04), Ale 
ally known as the “‘second entry act.” 

This act has no application to the real question here presented. The 
Congress, however, passed another act on the same date, March 2, 
1889 (25 Stat., 980-1005), entitled, 3 


An act making appr opriations for the current id contingent expenses of the Tadian 
Department, and for fulfilling treaty stipulations with various Indian tribes, for the | 
year ending June thirtieth, eighteen hundred aud ninety, and for other purposes. 

This act controls the question presented by the record. Section 13. 
of this act provides, that the lands acquired from: the Muscogee or 
Creek Indians shall be disposed of ‘to actual settlers under the home- 
stead laws only, except as eherenr otherwise provided, and enacts as 
follows: | ; | | 
And provided further, That any ae who having bvommpted t0, but for any cause 
failed to secure a title in fee toa homestead under existing law, er who made entry 
under what is known as the commuted provision of the homestead au; shall be qualified 
to make a homéstend entry upon said lands. 

The land upon which Lowry alleges settlement and which he now _ 
desires to enter, being land acquired from the 1 Muscogee or Creek 
Indians, is under the terms of this proviso subject to entry by one 
“who made entry under what is known as the commuted provisions of 
the homestead law,” and the uneenon here presented is, whether Lowry 
is within the statute.. 

‘The entry referred to in the statute: is. the commuted or saab entry. 
The original entry in this case was made before the passage of the act 
and the commuted. or cash entry afterwards, 

Is Lowry one “who made entry”? This depends ee on whether 
the word “made” refers to a time previous to the passage of the act 
exclusively, or to a future time as well. Grammatically, the word indi- 
cates past time; but what és past tine depends upon the date of reck- 
oning. Reckoning from the date of the act, the word would refer to | 
time previous to the act, but reckoning from ihe date of an application 
under the act, it would cofer to time previous to the application, which’ 
would fields time subsequent to the act, as well as previous to it. 

The proviso, taken as a whole, indicates that the qualifications of an 
applicant should be determined from ‘his status at the date of his appli- 
cation. The word “heretofore” is not found in the proviso. In this 
respect it is more liberal than the second section of the general second 
entry act, as recently constrned by the wepartment:! in the case of | 
| 12209—vor 26——29 7 
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Hertzke v. Henermond (25 L. D., 82). In that case it was held that 

the word “heretofore” in that statute limited the operation of the act 

to cases in which the entry had been nade prior to the passage of’ the 
act, but that the failure to perfect title thereunder night be a fature 
contingeney for which the act provided. | 

The act here under cousideration was passed on the same day, a 
was tor the sae general purpose, but will not bear the construction 
given tle act, supra, in the case of Hertzke v. Henermond, for the 
reason that if any part of it relates exclusively to tine prior. to the | 
passage of the act, it all relates to such past time. - 

It is thought that past time is meant to be reckoned from a faeiie 
time, and that the past tine contemplated by the act is the time prior 

to the date of the application to make second entry. If, then, any 
person las, at the date of his application under this act, reaped to, 
but for any cause failed to secure a title in fee to a homestead under 
existing law, or shall have made entry under the commutation provi- — 
sion of the homestead law, he is by virtue of this act qualified to make 
entry upon lands, in Oklahoma Territory, acquired from the pBeminoles, 
or from the Muscogee or Creek Indians. 

_. It follows that Lowry is entitled to the benefits of the statute. “The - 
cases of Miller v. Sebastian (19 L. D., 288), and James T. Krigbaum 
(12 L. D., 617), are moreny overruled, in so far as they are in conflict 

herewith. oo 7 | i rr 

Your office decision herein is 5 reversed. ‘A hearing will be ordered 
between James W. Lowry and Nathaniel P. Brown, to ascertain their 
respective rights in regard to the tract in question, in which the cor- 
roborated affidavit of Lowry, now in the record, will be treated as an 

at of contest filed as of the date of its presentation, July 14, 


CONTEST—DILIGENCE IN PROSECUTION-SECOND CONTEST. 
GAUTERAU Vv. CHANEY. 


The failure of a dodtentant to prosecute his suit, and a resulting aides of dismissal 
for want of prosecution, will defeat the right of such contestant to be after- 
wards heard on a char 20 substantially the same as that Diets in the first. 

. Instance. | 


; dae Bliss to the pane of the | General Land ii March 
(W. Vv. D.) | - s BE ICIG, |: p 38 (W. M. B.) 


The Jand involved herein is Jots 2 and 3, ana 8.4 of NE. 4 Sec. 9, a 
15 8., R. 3 W., 8. B. M., Los Angeles land district, ‘California. 

“The record submitted discloses, as recited in your office letter, the 

‘following facts: That Edward W. Chaney made timber culture entry 
on July 7, 1887, for the above described tract of land; that on Novem-— 

ber 5, 1892, he gave notice of his intention to make commutation proof 
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at the local office on December. 12, 1892; that Frances Gauterau on 
. November 19, 1892, filed protest and aplication to contest the entry 
of Chaney, setae preference right. under act of May 14, 1880 (21 | 
Stat., 140). 
The protest against the allowance of Chaney’s proof, and the appli- — 
cation to contest his right of entry, were. based upon the ground that 
said entryman had failed to comply with the requirements of the timber — 
culture law, alleging, substantially, wherein such failure consisted. 
With respect to the proof and entry submitted and made by the - 
entryman your office letter contains statement as follows: 
. Chaney made proof on the day-set and Gauterau filed an affidavit asking that hear- 
ing be had on his complaint at San Diego, Cal. A counter affidavit was filed by 
Chaney, By agreement of the attorneys at Los Angeles, the case was continned to 
December 21, 1892, before your office. December 21, the claimant appeared and filed 
a motion to dismiss for the want of prosecution, the plaintiff being in default. The 


‘motion was sustained and the case dismissed. The next day the claimant made © 
. C. EL. No, 4959. , 4 


The above referred to Aan of the Teal office in dismissing the pro- 
test of Gauterau and his application to contest for failure to prosecute 
was, upon appeal, considered and sustained by eoeeion of your office, | 
of date January 23, 1894. : 

Appeal was akon from said decision to this: ‘oanaunuane and ties 
full consideratiou of the same the concurring decisions of the local 
' office and your office were approved aud your office eecision affirmed 

by departmental decision of August 31, 1895. | 
A motion was made by Gauterau for review of. said. departmental . 
decision of August 31, 1895, which was considered and denied by pee 
mental decision of December 16, 1895. 
~ More than five months sabsec dent to said departmental decision, to 
wit, on May 22, 1896, Gauterau filed a new contest application, and 
asked for a hearing in the case, which matter being considered some- | 
what at length the hearing requested was refused by your office decision 
of July 8, 1898, upon the ground that nothing new or different was — 
alleged in the new complaint from that set up in the former complaint, 
and that Gauterau had failed to appear and prosecute under the said 
former complaint, at the time set for the hearing thereof; and had 
offered no excuse for such failure. | 

An appeal from the said decision of your office, refusing the new 
hearing applied for, ee the case before this. Department for the 
third time. 

A day having been set, as appears, for Chaney to submit final. proof . 
upov his entry for the land in question, and for Gauterau to appear and 
submit evidence against the allowance of the same, and he (Gauterau) 
having failed, after due notice as to the time and nlaee named for such 
‘proceeding, and without giving a reason or excuse therefor, to appear 
and show cause why such proof should not be accepted and Chaney 
not allowed to make cash entry of the land involved, lost the riglit to 


~~ 
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be stenwands heard upon a complaint epatainine nothing new, but 


ES a which in fact set forth, substantially the same state of facts upon 


_ whieh was based the application for the hearing originally asked for 
by Gauterau and allowed in Dursience thereof. See case of SHEE Ve 


| Stratton, 5 L. D., 210, 


For the foregoing reasons. the decision seule from, which refused 
the application for the new or second hearing asked for, is deemed to 
be without error, »and the same is. therefore hereby affirmed. 


| RAILROAD GRANT—INDEMNITY SELECTIONS—MINERAL LAND. 
SOUTHERN PaciFic R. ‘R. Co. 


Lands excepted from the erant to the Sonthern Pacilie by fioavesbeda entries that 

were existing at the date when the grant took effect, may be taken on behalf of 

said grant in lieu of mineral lands, if at the date of selection such entries have 
‘been canceled, and the lands are free from other claims or rights. 


Secretary Bliss to the Commissioner of the General Land Office, March 
CW. VY. D.) 31, 1898, : (F W, OC.) 

With your office ister of Febr uary 4, 1898, was jarwaraed with favor- 
able recommendation, supplemental clear list No. 64, covering eighty 
acres within the Visalia land district, California, selected on account of 
the grant made by the act of July 27, 1866 (14 Stat., 292), to aid in the 
construction of the Southern Pacific Railroad, main line. 

The lands selected are portions of odd numbered sections within 
twenty iniles of the line of said road and according to the certificate 
attached to the list said tracts were covered by homestead entries at 
the date of the attachment of rights under said grant, which entries 
have since been canceled and the lands were, at the date of selections . 
under consideration, free from adverse claims, : 
These selections were made in lieu of certain tracts lost to the grant 
by reason of their mineral character. Section 3 of the act of July 27; 
1866, supra, provides: | - 7 | 
. That. all mincral lands ‘be, and the same are ROLY, excluded from the operations 


of this act, and i in lieu thereof a like quantity of. unocetpied and unappropriated 
_ agricultural lands in odd numbered sections nearest to the line of said road, and 


aa. within twenty miles thereof, may be selected as. above provided. 


S It will be observed that the selections i in liew of lands lost to the grant 
Ss by reason of their mineral character are limited to the same sections. 


- : purported to be carried by the grant, namely, the odd numbered sections | - 


nearest to the line of said road ancl within twenty miles thereof. 
Without discussing this peculiar provision of. the act, the selections . 
| in question meet the terms thereof and as they are free from other claim 

or right I have approved the list submitted a is s herewith returned 


as the basis for patent. 
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JURISDICTION-SURVEY—RIPARIAN RIGUTS—SCRIP LOCATION, 
HARVEY M. La’ Fouuren ET AL. 


The Secretary of the Tateron: in the pr oper exercise of his supervisory ¢ authority, 

| may vacate a decision of the General Land Office and direct a reconsideration of | 
the case: by said office, even though no appeal ney have been taken from its 
decision therein. 

The jurisdiction of the Land Department is confined to meblic teat and does not 
extend to lands that have passed into private ownership; hence if through mis- 

take, or otherwise, a tract is surveyed as public land, when iu fact it is private 
property, such survey will not change the status of the land so that the Depart- 
nent will thereafter be prevented from taking proper action to pe otect the rights 
of the private owner, 

The survey of a tract of land and the approval thereof do not preclude the Depart- 
ment from re-examining the matter at any time before the legal title to the land 
has passed out of the United States, setting aside such approval,.and annulling 
the snrvey, if the facts disclosed by the re-examination demand such action. _ 

The cases of Childress et al. v. Smith, 15 L. D., 89, Case v. Church, 17 L. D., 578, 
Gowdly t, Gilbert, 19: GD, 17, California es Oregon, Land Co., 211. D., 344, 
overruled, | 

A scrip location confers no yested right that precludes inquiry on belalf of the 

_ - Department as to the status of the land, ‘or as to apy question affecting the 

~~, validity of such location. . 

=o Lines of survey run along permanent bodies of water are rn as meander lines, the — 

. water itself being the true boundary line of the land to be sold, and all aecre- 

. tions after survey and prior to patent, pass under the patent wlien issued, ne 

Bo . the government thereafter is not entitled to subsequent accretions. 

ee ‘Land lying between the meander line of a lake and -the water line fiereot is not 
| Public land of the United States subject to location by I McKee scrip, if at the | 

_ time of snch attempted location the government has no inter est in said Jand as. 
| ‘iparian owner, : 






‘Seoretary y Bliss to the Commissioner of the General Land Office, April 
: i 24,1898, | eee 


Harvey M. LaFollette and Mathias Benner have appealed from your by 


office decision of May 26, 1897, rejecting their application to enter with 
McKee scrip certain lands j in See. 10, T. 39 N, ke. 14.4E., 3rd p. al Illinois, 
claimed to be vacant public lands, 7 
Augnst 3, 1896, Martin M. Cooney and eight others, aiione them . 
Harvey M. LaFollette and Mathias Benner, filed in your office their 
application to enter the same land with the same scrip. This applica- 
tion was accompanied by several affidavits by persons who claim to 
have known the land from 1850 to 1868, asserting in effect.that the land 
lies between St. Clair street in the city of Chicago and the waters of 
Lake Michigan; that St. Clair street is on the east line of Wall’s survey 
of 1821, and Sains that there was quite a body of this land at the 
time affiants. first knew it which has been enlarged by filling in and 
accretion and that there are no laid out streets on said tract and that. 
the same is vacant. This application was rejected by your predeces- 
sor’s letter of August 31, 1896, upon the ground, among cthers, that the 
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land - in question. had pee formed by dei hand. of man or by. natural 
causes subsequent to the survey of 1821. No appeal was taken from 
that decision nor was there any effort to have the case reconsidered in - 
your office or to have the decision thus rendered modified or set aside. 
September 18, 1896, there were filed in your office certain instruments 
executed by all the original applicants including LaFollette and Ben- 
ner, by which each for himself declared that he ~ 
hereby relinquishes all his right, title, and interest in and to the premises described 
in an application for a patent under the McKee scrip, heretofore tiled by them and 
others, the receipt for which is dated July 15th, 1896, and each for himself hereby 
files his relinquishment and withdrawal of his name from said application and pro- 
ceeding for a patent thereunder pending before the United States Land Department, 


and permission was asked to withdraw all papers filed in support of 
that original application. There is nothing in the record before me to 
show what action or in fact that any affirmative action was taken by 
your office in respect to these relinquishments and the application to 
_ withdraw papers. On the same day, however, September 18, 1896, 
Harvey M. LaFollette and Mathias Benner filed an application to locate 
with the same serip the same lands, and. on September 21, 1896, 
requested that the papers and maps filed with the former application | 
be withdrawn and re- me and considered i in connection with une new 
application. : 7 

September 24, 1396, your sastelededsGr qecsmmended that certain 
clerks in your office be detailed to survey as “unsurveyed. public land” 
the tract in question, aud on the same day the detail recommended was 
made, the language of the order pOnONANE, yaa Oe the recommendation 

as follows: oe : | a 

On the commentvien of ne Commissioner, you. istics eby detailed for duty as 
United States surveyor to survey a strip of unsurveyed public lands lying between -- 
the original meander line and the present shore of Lake Michig gan, in Bochton 10, 
township 39 north, range 14 east, 3rd P. M., Hlinois. — , 

September 27, 1896, N. K. Fairbanks e¢ al., , claiming to be owners in 
possession of parts of the land applied for by LaFollette and Benner, 
filed a protest against, and motion to set aside this order for survey,. 
upon the grounds that the United States had no title thereto, citing in 
support thereof departmental: decision of August 31, 1895 (21 L. D,, 
131), rejecting the application of George W. Streeter to nake homestead 
entry of said laud for the reason © 


that such lands do not belong to the covernment, and ther efore this Department has 
no jurisdiction to direct their survey or disposal. | 


By letter of October 1, 1896, to your office and veceived there October 
5, the attorney for the bored of cominissioners of. Lincoln Park referred 
"es the fact that surveyors were then making a survey of said Jand as 
public land, and to the application of LaFollette and Benner, objected 
to the issuance of any patent for said land and asked permission to 
show cause why pe should not be issued. 


al 
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October 12, 1896, notice was given by your office to the attorneys for 
the applicants and to those for opposing parties that on October 27, 
1896, the parties objecting to the issuance of patent to Lalollette and. 
Damier would be lead: * | 

October 15; 1596, LaFollette and Benner filed ait amended application 
describing the land applied for as_ 


Lot A of said fractional section 10, in township and range aforesaid, as described and 


shown on the plat of the official survey of such lands approved October 15th, de 
4 


_ The reason for this amended application is stated as follows: 


It being expressly nnderstood that this application is intended as an Avendintont 
to, and in lieu of, the application to locate filed by the undersigned September 18th, 
1896, in the General. Land Office. ‘This amendment being made for the purpose of 
conforming to the description of the United States survey recently made, and 
approved October 15th, 1896, and to include all the land embraced therein it having : 

been the purpose of the original application ¢o cover and inelnde such lauds. 


It seems, however, that the plat in question was not received in 
your office on October 15, 1896, but was received October 16, and on 
the same day was formally ool by. your predecessor. 

On the next day, October 17, the applicants Rled another amended 
application saying— : 

It being expressly understood that this application is intended as an amendinent | 
to the amended application to locate, filed by the undersigned October 15, 1896, in 
the General Land Office, anil is made for the purpose of giving the correct date of 
the approval of the plat and field notes of the official survey coverilig the land 
applied for. oo | 

October 26, there were filed on the part of some of those opposing 
‘the survey ‘of this tract as public land and the location of the scrip 
thereon, separate protests véritied and supported by affidavits aud on 
the next day yet other formal protests and affidavits were filed. Octo- 
ber 26, the applicants filed evidence of the assignment to Lak ‘ollette of | 
' the serip in question by the party to whom it was issued, and of the 
assiguinent of an uudivided one-half interest therein by Lal ollette to 
Benner aud also proof ot the naturalization of the latter. 

- November 6, those objecting to said survey filed a formal notion for 
the review nd setting aside of the approval of the plat of said survey 
filed and approved October 16. 

Besides those objecting to the survey of this tract and the eee 
of this scrip, ou the ground that the land is not public land of the 
United States, others, claiming the tract to be public land but assert- 
_ ing a right to enter it under the homestead law or to locate other 
scrip thereon, also appeared and objected to the application of La Bo 3 
—lette and Benner. | 

While the matter was stil pending in your office, N. K. Fairbanks - 
et al. addressed a communication to this Department calling attention 
_to the fact that in the order detailing clerks in your office to survey 
said land it had. been designated as “a strip of unsurveyed public 


_ 
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lands” and that the attorneys for La Follette ant Benner in tee argu- 
ment before your office had claimed that this language in the order of 
detail coustituted a determination by this Department that said traet 
was public land of the United States and asked that said order be so 
- modified as not in any way to determine or affect the controversy as to 
whether or not said tract is public land of the United States. Febru- | 
ary 19, the Department addressed a letter to your office, which was 
received there the next day (erroneously stated in appellants’ brief to 
be February 26), asserting that the Departmeut did not intend to utter 
any judgment as to whether said Jand was public land, modified said 
order by deseribing the land to be surveyed as “a strip ok lands claimed 
to be unsurveyed public lands” and by adding to said order the words: 

Nothing herein shall be construed as determining whether said lands are public 
lands of the United States, this question having been referred to the Commissioner 
of the General Land Office for decision in the first instance, and, according to Iny 
understanding, being now under cousideration by him. 

While your predecessor had announced that a decision in the case 
would be promulgated February 23, 1897, it seems that a decision in 
favor of La Follete and Benner received his signature February 20. 
Upon February 22, and before the decision was promulgated, Secretary 
Francis addressed and delivered to your predecessor an order directing 
him to suspend judgment in said case until the further order of this 
Department. ; 

Respecting this purported decision of your predecessor the sasliee ts 
in their brief filed upon this appeal say: 

Upon Saturday, February 20th, 1897, Coumissioner Lamoreux decided the case and 
found the applicants entitled to patent, Learning this by their daily inspection of 
the record, the attorneys for the applicants ordered. and received a certified copy of 
said decision—the copy given being a duplicate or carbon copy and probably made 
with the original draft. Shey were then informed that all notices were preparing 
and would be mailed out that day or the (office) day following. . 

Concerning the same matter, your predecessor, in a communication 
dated March 11, 1897, to the then Assistant Attorney General of this . 
Department, says: 


On the twentieth I sail opinion and Til number of copies made the sare day 
-to be given to the press on the tw enty third which date I had announced that the 
decision would be promulgated, One uf the copies on the twentieth I gave to a 
party with permission for him to use it after the decision should be promulgated but 


inno case to be used nntil promulgation. This: was all-done on the twentieth. On _ 
te the twenty-second Secretary suspended promulgation, 


This decision of your predecessor was not prepared by him or by any 


“th bh in the government’s service. When in advance of the time fixed 


7 for its’ promulgation, he gave to the attorneys for the appl icants a cer- 
tified copy and also gave a copy “to a party. with permission for him to 
use it after the decision should be promulgated” his decision had not 
been placed among the papers in this case, had not been noted i in the 
records of your office and had not been press copied, although all of 
these acts usually bree? giving publicity to your office decisions. 
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Upon ascertaining avs situation of the matter the pr esent Secretary 
issued to your office the following order, March 13, 1897: 
ot having been made known to me that there is in your office what epuaports to be. 
2u opinion signed in the matter of the application of Mathias Benner and Harvey 
M. La Follette, to locate McKee scrip on what is known as the Lake Front of. Chi- 
caco, Illinois, and that a copy of said paper has been delivered to one of the parties 
to the controversy before its rendition and promulgation, in flagrant disregard of 
riglit and justice, iu violation of the express order of my predecessor and the usual and 
just rules of procedure; now, therefore, in the exercise of the discretion and authority 
conferred upon me by law, I direct you to order a rehearing of such application at . 
‘such time as you may designate, not later than thirty days from the date hereof, and 
to immediately notify all eres in interest of this order and of the time fixed for 
the hearing. 

All orders and acts of your department heretofore made or done in the matter of | 
such application are licreby rescinded, vacated and aunniled to the end that said 
application may be heard de novo and true and equal justice done between the 
parties. ; . 

A. motion for review and revocation of this order presented by the 
epee, was denied March 22, 1897. 

- The case was thereatter heard in your office, arguments being pre- | 
sented. by all parties in interest, and a decision was rendered May 26, 
1897, holding that the land in question is not publie land of the United 
‘States, denying the application of La Follette and Benner and ecotine 
aside the approval of the survey and plat. 

From this decision the applicants appealed to this Department and 
the case was submitted upon printed briefs. © 

The land involved is a tract claimed to be outside and east of the 
survey line of section 10, township 39 N., range 14 E. 3rd_p. m., Hlinois, 
ag run by surveyor Foun Walls in June, 1821. By that survey section 
10 was returned as fractional and that part- oe it lying north of Chicago | 
river was designated as the nor th fraction of said section and retur ned 
as embracing 102.29 acres. May-7 7, 1831, Robert A. Kinzie made pre- 
emption ca os aunt) for said north fraction paying therefor at the rate . 
of $1.25 per acre. On March 9, 1837, patent issued on said. entry in. 
which the a is ‘described as folléwe: = % 

The lot or north fraction of section ten in township thirty-nine, north of range 
fourteen east, in the district of lands subject to sale (formerly at Palestine, now) at 
Chicago, Illinois, containing one hundred aud two acres and twenty-niue hundredths 
of an acre, according to the official plat of the survey of said lands, returned to the | 
General Land Office by the surveyor-general, which said tract has been panrpacer 
by the said Robert A. Kinzie. 


It is claimed by the applicants that a strip of land lying outside of 
the eastern line of said north fraction as established by said survey 
and between that line and the waters of Lake Michigan was not in- 
eluded in said survey and remained unsurveyed public land of the 
United States. However this may be, the fact is that large additions 
have been made to the land as it then existed until now there is a tract 
lying between the survey line of 1821 and the present water line of 
‘Lake pobigan; estimated to ¢ontain over one hundred anid sixty acres. 
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These additions resulted in part from natural accretions and in part. 
from’ artificial causes. The addition was at first by way of natural 
accretion which was afterwards accelerated by the building of piers 
into the lake and by the dumpage of refuse from the city. About the 
year 1891 the board of commissioners of Lincoln Park, under the 
authority of a statute of Illinois, began the construction of a drive- 
way in the lake some distance from tle shore line as it then existed and 
the filling in behind this drive-way has progressed rapidly until now 
the body of land between the original survey line and the present shore 
line has reached the area above mentioned. Two of the protestants 
against the allowance of the application of LaFollette and Benner have 
heretofore sought to acquire title to parts of this tract under the home- 
stead law and by the location of scrip and still assert a right thereto 
if the land be determined to be public. . The other protestants gener- 
ally claim to be owners of parts of said tract by virtue of the owner- 
ship of the land bordering on the original shore line. All applications 
heretofore made to acquire title to this land under any of the public 
land laws have been denied upon the ground that the aa had 
| n0 title thereto. 
The specifications of errors made in support of the appeal are shivty, 
but it does not seem necessary to quote them. It is insisted that the 
order of this Department of February 22, 1897, directing a suspension 
of judgment in this case and that of March 13, were without authority 
and hence of no effect; and that. the decision made February 20, not 
having been appealed ‘from became final, is in full, foree, and binding 
upon this Department. , | 

This question seems to be sncaively settled caveiealy to the con- 
‘tention of appellants by the citation of a single authority. In the case 
of Knight v. United States Land Association (142 U.8., 161), a survey 
had been made of the claim-of the Pueblo of San Francisco and had 
been approved by the Commissioner of the General Land Office. No | 
| appeal from this action was taken but the Secretary of the Interior 
sent for the papers, examined into the Inatter, and. reversed the action 
of the Commissioner. It was contended that there was no authority 
for such action and of this contention Justice Lamar, speaking for the 
court, said: | a 

This contention is based upou the proposition that the Secretary of the Interior 
had no authority to set aside the order of the Commissioner approving and confirm- 
ing the Stratton survey, especially iu view of the fact that no appealwas taken from 
such order, and the authorities of the city acquiesced in that survey. This proposi-_ 
tion is uusound. If followed as a rule of law the Seeretary of the Interior is shorn 
of that supervisory power over the public lauds which is vested iu lim by section 
441 of the Revised Statutes. 

After citing the various sections of the Revised Statutes directing | 
that the Commissioner of the General Land Office shall perform certain — 
~ duties in relation to the public lands “under the direction of the Secre- 
tary of the enor: the court said :. | 
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The phrase “under the direction of the Secretary of the Interior,” as used i in hate 
sections of the statutes,is not meaningless, but was intended as an expression in 
general terms of the power of the Secretary to supervise and control the extensive 
operations of the Land Department of which he is the head. . It means that, in the 
important: matters relating to the sale and disposition of the public domain, the 
surveying private land claims and the issuing of patents thereon, and the adminis- 
tration of the trusts devolving upon the government by reason cf the laws of Con- 
gress, or under treaty stipulations, respecting the public domain, the Secretary of 
the Interior is the supervising agent of the government to do justice to all claimants ~ 

and preserve the rights of the people of the United States. 


The court also quoted with aaprovel a part of the dlecigion of this 
Department in the case of Pueblo of San franvisco (5-L. gee ace 
part of which quotation reads as follows: 


' The statutes in placing the whole business of the Department anaes: super-_ 
vision of the Secretary of the Interior, invest him with authority to review, reverse, . 
amend, annul or affirm all proceedings in the Department having for their ultimate 
- object to secure the alienation of any portion of the public lands, or the adjustment 
of private claims to lands with a just regard to the rights of the public ont of ae 
parties. . | 

Such supervision may be oxercised 7 direct orders or by revicw on appeals, » The 
mode in which the supervision shall be exercised in the absence of statutory direc- 
tion may be prescribed by such rules and regulations as the Secretary may adopt. 
_ When proceedings affecting titles to lands are before. the Department the power of 
supervision may be exercised by the Secretary, whether these proceedings are called 
_ to his attention by pore! notice or by appeal. Itis sufficient that they are brought 
to his notice, . 

Various decisions of the supreme court are then cited as authority. 
for this holding and as if to render more clear if possible the pOnON | 
taken, the following language is used: : 

It makes no difference whether the appeal is in regular form according to the | 
established rules of the Department, or whether the Secretary on his own motion, 
knowing that injustice is about to be done by some action of the Commissioner, 
takes up the case and disposes of it in accordance with law and justice.. The Secre- 
tary is the guardian of the people of the United States over the public lands, The 
obligations of his oath of office oblige him to see that the law is carried ont, and 
that none of the public domain is wasted or disposed of to a party not entitled to it. 


The doctrine thus announced has been adhered to in subsequent 
cases, among which may be mentioned the following:. 
_ Orchard v, Alexander (157 U.S:, 372); 
Stoneroad v. Stoneroad (158 U.S., 240); 
Warner Valley Stock Co. 2. Smith (165 U.S., 28); 
Michigan Land and Lumber Co. v. Rust (168 U.8., 589). 
_. On the part of appellants, stress is laid upon the fact that Section 
| 453, Revised Statutes uses the word “executive” in describing the duties 
pertaining to the survey and. sale of the public lands which are to be 
performed by the Commissioner of the General Land Office under the 
direction of the Secretary of the Interior, and it is asserted that the — 
decision in Knight v. United States Land Association, supra, | 
at first reading might seem to hold that the. authority of the Secretary is absolntely 


“coextensive with that of the Commissioner, but does not, in fact, so hold except as 
to execulir e€ or ministerial duties, 
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‘There is nothing in the language used to justify this statement, but | 
on the contrary that language indicates that in the opinion of the court 
the supervisory authority of the Secretary extends to.all matters involy- 
ing the disposition of the public lands. Not only is the language used 
by the court broad and unequivocal, but there is a quotation from a 


* decision of this Department (5 L. D., 483-494) which can not be said to 


restrict the supervisory power of the Secretary to any particular class | 
of cases. That quotation is in part as follows: 

For example if, when a patent is abont to issne, the Secretary should dimegser: a 
- fatal defect in the proceedings, or that by reason of some newly ascertained fact the 
patent, if issued, would lave to be annulled, and that it would be his duty to als 
the Attorney General to institute proceedings for its annulment, it would hardly be — 
seriously contended that the Secretary might not interfere and een the execution. 
of the patent. He would not be obliged to sit quietly and allow a proceeding to be 
- consummated which it would be immediately his duty to ask the Attorney General to 
take measures to annul. Jt would not be a sufficient auswer against the exercise of 
his power that no appeal had been taken to him and therefore he- was without 
| authority in the matter. 7 


The contention here is that the iedisiont of the Conmiseionere dated. 
February 20, 1897, not having been appealed from becamie final and— 
that the Secretary has uo authority to prevent it being carried into 
effect by the execution of a patent, even though he should find: that 
the Department bas no jurisdiction over the land in question, or that 
the applicants are not for any other reason entitled to acquire it. This 
is, in effect, just what.the Secretary, in the above quotation, said would 
not be seriously contended. In Orchard v. Alexander, supra, the ques- 


tion was as to the finality of decisions of the local officers upon final 


proofs in pre-emption cases which the eee (Section 2263, Revised 
Statutes) requires - | 
shall be made to the satisfaction of the register and receiver of the land district.in- 
which such lands lie, agreeably to such rules as may be pr escribed by the Secretary 
of the Interior. . 
‘The court, however, mentions the act of July 4, 1836 5 Stat., 107), 
which it says was substantially carried into the Revised Statutes as: 
‘Section 453 (quoted froin above) and concluded that the power of super- | 
vision and control granted by said act, although in terms extending to © 
only executive duties, -included the ent to review a decision of the 
local lanc officers as to the matter of settlement and improvements, at 
least in cases in which the proof before those officers was by ex ners | 
affidavits, aud continuing the following argument is made: : 
And if the right of supervision and control over their decision exists under those | 
circumstances, it is difficult to perceive any reason why it does not exist under all. 


There is certainly nothing in‘the statute which in terms creates any eetinger ens and, 
indeed, in the nature of things there is uo foundation for any. 


This argument may be appued wa equal force to the case here under - 


consideration. | 
In the case then before the court the decision in Butterworth ». Hoe. 
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(412 U, 8. ., 50), was cited to support the contention that the Gomme: 
sioner had no authority to interfere with the decision of the local offi:. 
cers and it is cited here to support the proposition that the Secretary 
has no supervisory authority over. the Commissioner except as to exec- 
utive or ministerial duties. The court there said that an examination | 
of the opinion in Butterworth v. Hoe showed that it threw little light 
on the question and after calling attention to the fact that there isa 
special provision of law for an appeal from the Commissioner of Patents 
to the supreme court of the District of Columbia, said: 

This special provision for an appeal to a judicial tribunal, with a deslatation as 
to the effect of the decision of such tribunal, was held to be conclusive so far as 
_ respects proceedings in the department. | But the difference between the two cases | 
_ is obvious, There is no special provision for an appeal from the decision of the local. 
- land officers as to the matter of settlement aud improvement; nothing to take the 
case out of the general grant of power to the Commissioner of the General Land 
Office and the Secretary of the Interior to control all matters in Peepequs to the sale 
and disposal of the public lands. 


The coutention that the supervisory power of the Secretary is limited 
to cases involving only executive or ministerial duties of the Commis- 
sioner can not be sustained. Under the authorities cited it must be 
held that such power extends to all cases involving the disposal of pub- 
lic lands except those, if there be any, where the law expressly declares 
that the action of the Commissioner shall. be final or provides for a 
review by some other tribunal. 

The authority of the Secretary to. make the order of Fe bea 22, 

1897, directing the: Commissioner to suspend judgment in this case 
anti further orders of this Department, and the eifect of such order, 
are. discussed quite elaborately in the various briefs in the case. - The 
appellants claim that there was no authority for the order and that it 
had no effect. whatever. The subsequent action of the Department: 
renders this order entirely unimportant, If the decision of the Oom- 
missioner of February 20 had been regularly promulgated and not 
appealed from, still the Secretary, as herein shown, would have had 
full authority to send for the papers in the case, consider it and modify, 
reverse and set aside that decision if the facts justified such a course. 
His authority to direct a re-examination of the casein your office before 
al examination by him can not be questioned. This course was the one 
which, in the nature of things, would most surely result in a just con-— 
| clusion and the proper adjudication of the questions involved. This 
course was adopted and on March.13, 1897, the order quoted above was | 
given, directing a rehearing of the casein your office and one all 
orders made or acts done in the premises by your office. - 
Another contention made by appellants is that the order for the sur- 


_ vey of 1896 and the approval thereof was a final determination that 


the land in question is public land and that thereby that question 
- became res judicata and beyond the further control and jurisdiction of 
the ee eo They say, in effect, this ae Was surveyed as public 
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land and the survey peed October 16, 1896, when they fin ally | 
located their scrip on ‘it, by virtne of which the title thereto vested in | 
. them, and after that neither the Commissioner of the General Land 
Office nor the Secretary of the Interior had any authority in the prem- 
ises, except to cause a patent to issue to them and this notwithstand- 
ing it might be subsequently shown that the land did uot belong to the 
United States, or that there were gross fraud and irregularities in the 
survey. The departmental decisions relied upon to support the propo- 


sition that by ordering a survey of a tract of land the Department. - 


- finally determines the character of that tract to be public Jand, and 
' thereafter is powerless to change that determination are— _ | 

Childress e¢ al. x. Smith (15 L. D., 89); 

Case v. Chureh (17 L. D., 578); 

Gowdy v. Gilbert (19 L. D., 17); 
California and Oregon Haid Co. (21 L. D., 344). | 
In Childress e¢ al. e. Smith the land javolved was an island i in White | 
river, Arkausas. By a survey made in 1821 the river was meandered 
aud the island, if it then existed, was omitted from that survey, but in 
1854 the survey was extended to include it. It remained uncultivated. 
and apparently unclaimed until 1886 when Smith made homestead | 
entry therefor against which Childress and Glenn protested, alleging » 
ownership thereof by virtue of owning the lands on the east side of 
the river opposite to the island. OT the muy of 1854 Secretary 
Noble said: | | 

Tlie ordering of the survey of 1854 was a dieternuiiatiol bys 2onr r office (the proper 


tribunal) that the land belonged to the government. ; 
It has been so held and considered for nearly forty years, and as such it was. 


entered by Smith. I shall ther efore not disturb his entr ‘ys , but leave the DOTpOBtAn Us | 
% to their. remedy in court. 2 


The Secretary did not discuss his Coaiorts, to act in the premises, - 


but did say that because of the long lapse of time during which the — 


former departmental action had stood unquestioned he did not deem 
it best to interfere. | 
In Case veChurch the land involved was an ‘sland in scene Lake, 


ore Michigan, which Case, who had been in possession thereof for some 


years, applied to have surveyed. The survey was directed to be made, 
the land ordered sold as an isolated tract, and so sold. Church becom- 
ing the purchaser, Case protested against the issue of patent on that 
sale and apphed to enter the land under the pre-emption law. On 
appeal to this Department, however, he changed his position and 
insisted that the patent should not be issued because the lands on 
Long Lake had been patented, as a part of the riparian lands whereby 
the governnient. had parted with its title to the island and that he, 
Case by virtue of his long continued adverse possession had acquired — 
prescriptive title thereto, After a statement of the facts Se ed : 

as above the Secretary said: 


7 _ These are questions essentially for the courts to determine and have no proper 
~s place in departmental adjudications. ene question : as to whether the land i ie or is 
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not, the property of the United States government became res adjudicata, so far. as 
the power of this se aL extends, when it was ordered sold by: the secretary of 
_ the Interior. | 


In Gowdy v Gilbert the section embracing we land involved was: 
surveyed in 1839 and upon a resurvey made in 1889 an additional lot 
(6) was marked ont. Gilbert was allowed to make entry of said. lot, 

whereupon Gowdy protested claiming the land by virtue of riparian 
ownership. Upon these facts Secretary Smith said: | 7 

This is a dueetion that has passed beyond the jurisdiction of the Department, and 
can only now be determined by the courts. . The question as to the character of this 
land was fully determined by the Land Department before survey and when said. 
survey of lot 6 was ordered the question as.to the character of the land became res 
judicata. See Case v. Chureh (17 L. D., 578.) 

The case of California and Oregon Land Company involved a large 
_ body of lands on Goose Lake, Oregon. By a survey made in 1868 this’ 
~~ lake was meandered and in 1888 settlers upon lands lying between the 
original meander line and the waters of the lake, applied to have said | 
lands surveyed. Objection being made thereto by those claiming to be 


_ riparian owners, a hearing was ordered ‘to determine whether the lines 


of survey were properly run or whether the land in dispute has been 
formed by accretion since survey.” <A hearing was had as a result of | 
_ which it was decided, December 17, 1888, that the survey was made at. 
~ atime when the waters of the lake were much higher than the ordinary: 
water line by reason of which the true water line was not defined by 
the meander line fixed by said survey. It was held that the land between 


said meander line and the true water line of said lake was public land. | 


of the United States and a survey thereof was ordered (7 L. D., 527). 
Afterwards the California and Oregon Land Company as owner of cer- 
tain Jands bounded by the original ineander line protested against the | 
disposal of the lands between that live and the waters of the lake 
urging that inasmuch as the company was not a party to the former 
hearing it should be given an opportunity to show its rights in the 
premises. In passing upon this protest Secretary Smith said: - 
’ Without going over the varions questions presented in the able brief of counsel, 
it is sufficient to say, that the judgment heretofore rendered with reference to these 
lines by the Department was such a judgment as established the status of these 


lines and as such was binding upon all persons, whether they were parties tothe 


suit or not. It was therein determined that the meander line established was not. 


the true line, and that the reliction which occurred thereafter was not a reliction | ‘ 


from the shore line of the lake but was a-reliction from the line erroneously eatab- 
lished as a shore line at atime when the lake was outside of its usual banks. 

_ Inaddition to the views already expressed it was held in Gowdy v. Gilbert (19 
L. D., 17) syllabus: ‘A final decision of the Department directing the survey of a 
fact: as public land precludes the subse une consideration of a claim thereto based 
upon riparian ownership.’ _ 
- The action of the Departmeut heretofore taken in this case iS indus upon it. | 
now, aud the application for a hearing is accordingly denied. Whatever rights the 
appellant may have cau best be determined in the conrts. — 
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| These decisions seem to justify the sonceniiea of appellants and. es 
go to the extent of saying that when this Department has once ordered: 


a survey of lands as public lands it is afterwards bound by that. | _ 


determination and is without power to change it. [am not inclined to 
give the rule so broadly stated in said decisions my approval, even by 
the inference that would be drawn from an attempt to distinguish this 
ease from those. The jurisdiction and authority of the land depart- | 
ment is confined to public lands,.and does hot extend to lands which 
have passed into private ownership. - | 
Appellants’ proposition, carried to its legitimate iin means | 
that where the land department. by mistake, or other wise, SUrVeyS aS 
public land a tract which both in law and in fact is private property 


and subject to private disposition alone, the land thus surveyed 


2 obtains, for the purpose of future proceedings in the land department, 
a fictitious status whereby the officers of that department are power- 
less to prevent the annoyance to the private owner and the clouding 
of his title, which would necessarily follow the issuance to anuther of 
a patent from the United States. Stated in other words: the claim is 
that one unauthorized act of the land department requires that the 
wrong thereby initiated be consummated by succeeding acts equally 
unauthorized. A Statement of the Se, ae its: 
refutation. 

Even public lands remain | under the care and sontrol of the land — 
- department until patent issues, or action equivalent to. the issue of pat- 
ent is taken, and the power remains until that time to correct mistakes 
in their survey or in the other steps taken by the land officers in the 


process of disposing of them and to inquire into the extent and validity ee 


of any rights thereto claimed. against the government. This proposi- 
tion is sustained by the judicial decisions hereinbefore cited respecting 
the supervisory authority of the Secretary of the Interior, but it is most 
specifically asserted in the case of Michigan Land and eee! Co. v. 
Rust (168 U.5., 589), wherein the court said: — 


It is of course not pretended that when au equitable title has passed the Jand 
department has power to arbitrarily destroy that. equitable title, It has’ jurisdic- 
.. tion, howéver, after proper notice to the party claiming such equitable title and 
upon a hearing to determine the question whether or not such title has passed. — 
Cornelius v. Kessel, 128 U. S., 456; Orchard v. Alexander, 157 U.S.,. 872, O80 5 Par- 
. sons v. Venzke, 164 U. S., 89. ln other words: the power of the department to inquire 
into the extent and walldity of the rights claimed against the gover ument does not 
cease until the legal title has passed. 


_ Under these authorities there is no *‘oundation: for the nioposeen 
that this Departmeut is precluded, by the fact that a survey of a tract 
of land has been made and approved, from re-examining the matter at. 
any time before the legal title has passed from the United States, set- 
ting aside such approval, and annulling the survey if the facts disclosed 
by such re-examination demand such action. 7 7 
The See een is not bound by action taken upon a mistaken view. 
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of its-own jurisdiction. The cases of Childress et al. v. Smith, Case v. - 
Church, Gowdy o. Gilbert, and California and Oregon Land Co., relied — 
upon by appellants, i in so far as they are in conflict with the aieue ere 
expressed, are overruled. 

It is also claimed by appellants that the statutes eanaiet which the | 
McKee scrip certificates were issued 
operated as a’ present grant of any vacant lands of the United States that anes 
might be located npon by the holders. of the certilicates and that the title thereto 
vested at the time of such location. 

Unless they mean the legal title this assertion is without force, and 
that they do mean the legal title is negatived by their present demand 
‘for a patent. A patent is the superior and conclusive evidence of legal 
title and the general rule is that it is necessary to transfer the opal 
title from the United States and that until its issuance the fee remains 

_in the government. Carter v. Ruddy (166 U.8.,493). There are excep- 


tions to this rule and the appellants claim that the statutes authorizing : 


the issue of the McKee scrip constitute one of the exceptions because 
‘of the words of present grant therein. That act of January 25, 1853 
(10 Stat., 745), as to the question involved here, reads as follows: 


And be di further enacted, That to each of the orphan children of the said. McKee, 
there shall be, and hereby is, granted one quarter section of land, to be located 
Upon any vacant land of the United States; and to be located where and in such 
' manner as the President of the United States shall direct. 


This act was amended by the act of Mareh I, 1889 (25 Stat, 1307 Ne | 
whieh reads 1s follows: , 

. That the Commissioner of the General hand Office, fo carry into effect ae ene 
_, one quater section each to the orphan children of William R. McKee, made in 
the second section of said act, be and is hereby authorized. and directed to issue to 
the surviving children and grand- children of said McKee or to the owners or holders — 
thereof, other certificates for those they now hold, issued by authority of said act, | 
which new certificates they may enter and locate for themselves upon any lands 
in satisfaction of said grant. of the Cree described | in the act to which this is an 
amendment, rae 

- Without considering whether this latter act changes the scheme, from . 
. a grant of lands to a grant. of scrip with which lands may be acquired, 

” the power, in “any event, rests in the government to determine whether 
the Jands selected are vaca public lands and: therefore of the class 
contemplated, and this Department having in charge the public lands 
must decide as to that. A valid location is necessary to the vesting of 
aright or title and vacant public land is necessary to the making of a 
valid location. If the land here claimed is not public land of the 
- United States no location thereon could give the owners of the serip a 
right thereto nor could the approval of such a location by this Depart: 
ment or the issuance of a patent give them any right to the land. . The 

contention that appellants by reason of their location acquired a vested 
right in this land, which precludes further inquiry by this Department 
as to the status of the land, or as to any question affecting the validity 
of such location, can not be sustained. 
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‘This disposes of the preliminary questions presented by the appeal. 
As to the merits of the case, the first question to be considered is 
whether the land in question is public land of the United States. If 
that question be answered in the negative no examination of the other 
questions raised by. the arguments will be required. | 

As said before, the township in which this land lies was surveyed in 
1821 and section ten thereof was returned as fractional. Robert A. 
Kinzie made pre- emption entry for the north part of this fractional 
section being that part lying north of the Chicago river, - According 
to the field notes and the plat made therefrom the s southern, western 
aud northern boundaries of the section are shown to be the straight. 
lines usually run in dividing a township into sections. The east Jine _ 
_ deviates from a straight course and is described by courses and dis- | 
tances, It is claimed by the appellants that this was a boundary line 
and that all land lying outside thereof was excluded from the survey 
aud remained unsurveyed land of the United States. On the other 
hand, it is claimed by those opposing this application that this line 
was rull aS a meander line to ascertain the quantity of land in said 
- fractional section and that the waters of Lake Michigan constituted its 
true eastern boundary. The plat in the files of your office, made from 
the field notes of said survey of 1821, and which is referred to in the 
Kinzie patent, does not show any land between the eastern line of 
the section and the waters of Lake Michigan, but clearly indicates 
that both the north line and the south line of the section were 
extended to the waters of the lake as the eastern boundary, and 
that the eastern survey line was run as a meander line only. The 
field notes show that the south line of the section was run east 
from the corner common to sections 9, 10,15 and 16 until it “struck 
the bank of Lake Michigan” where a post was set as a corner of frac- 
tional sections 10 and 15, that the uorth line of section 10 was run east 
from the corner common to sections 3, 4, 9 and 10, until it “struck the 
bank of Lake Michigan” where a post was set to mark the corner of 
fractional sections 3 and 10, and the line run between the two corners 
thus established is spoken of as the “meanders” of Lake Michigan. If 
these field notes and the official plat made therefrom are to be taken as — 
conclusive, it must necessarily be held that said survey included all the 
land then existing. The applicants file copies of various plats pur- 
porting to show the formation of the land at and around the mouth of 
- the Chicago river, and also affidavits respecting the existence of land 
at the date of survey, which was not included therein. These other 
_ plats were not made under the authority of the land department nor 

were they made as. a basis for the disposition or sale of the lands ~ 

platted. A map of the « mouth of Chicago river and plan of It. Dear- 
born” made in 1818 in the engineer department of the United States 
Topographical Bureau shows the river turning in a southerly direction 
before emptying into the lake and leaving a strip or tongue of land run-- 


\ 4 
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ning south along the east side of the river, not sown by: the survey of 


1821, Another map made in the same bureau in 1830 shows the same 


_ strip. Another map made in the same bureau in 1839 shows this strip 
- while one made in 1842, being a plan of Chicago harbor, shows the Jand 


after the improvement of the harbor by the straightening of the river 


_and the building of piers, The plat of north fractional section ten as 


Kinzie’s addition to Chicago, recorded in 1834, purports to show a sub- 
dividing and platting of all of the land to the waters of thelake. The 
affidavits made by parties who claim to have known the land for many 
years, some from before the date of Kinzie’s entry, assert that there 
was land between the original survey line and the waters of the lake, 


the quantity ther eof being estimated variously at. from twenty to fifty 


acres,- Without attempting to give bere a detailed analysis of this 
evidence, it is sufficient to say that the conclusion to be drawn there- 
trom is that the survey line of 1821 did not coincide exactly with the | 
actual water line. It seems to show the existence, at the time of the 
original survey, of a small body of land on the north side of the mouth 
of Chicago river, not shown on the official plat, but the size of this 
tract can not be dersemined with any certainty. So far as such a tract 
is shown to have existed at that time, it appears to have been only a 
sand bar and of no value. It may be doubted if this evidence is suffi- 
cient to overcome the official return of the United States surveyor 
respecting the true location of the water line represented to have been 


‘meandered by him. It is clear, however, that the north line of the sec- 
tion as well as the south line thereof, extended to Lake Michigan and 
that the line between these two points was rnin as a meander line and 


was not intended as a boundary Bepar ate and distinct from the water 


dine. 


The law reg pine the survey of the public lands at that time is now 
embraced in sections 2395, 2396 and 2397 of.the Revised Statutes. It 
is provided that in those townships made fractional because of abutting — 
on water courses, the boundary lines shall be ascertained by running 
from the established corners due north and south or east and west lines, © 
as the case may be, to the water course, or other external boundary. ~ 


Jn such cases the law contemplated that the water should form the 


boundary line. In this case the appellants lay great stress on the fact 
that the field notes show that the north line of the section in question 
ended at the “bank” of Lake Michigan, and cite numerous decisions 
of State courts to show that a line described as reaching to or extend- 
ing along the bank of a stream can not be held to extend to or to be. 


coincident with the water line. This question has, however, been con- 


sidered by the supreme court of the United States in a case involving 


the survey of public lands. The facts in Railroad Company v. Schur- 


meir (7. Wall., 272), are very similar to those presented here. There 


_ the field notes showed that the lines running from- established corners 


intersected the bank of the Mississippi river, the plat showed the river 
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as the boundary line, and the land was sold by the United States and 
described as lot 1, containing so many acres, “according to the official 
plat of the survey.” Afterwards it was shown that at the time of the 
- survey there was a considerable body of land between the line fixed 
by said survey and the actual water line and this was surveyed by 
the United States as public land. The railroad company claimed this 
newly surveyed land under its grant. The contention made here is 
the same as that made Bure s: as is shown by the following Statement 
of the court: 7 a 


Appellants contend that the river 18 or, a boundary line in the official survey; 
that. the tract, as surveyed, did not extend to the river, but that the survey stopped 
at the meander- -posts and the described trees on the bank of the river. Accordingly, 
they insist: that lot 1 did not extend to the river, but only to the points where the 

township and section lines intersect the left bank of the river, as shown ‘by the 
meander posts. | | 


The court’ held that the line between sli: posts on the bank of the: 
river was a meander line, that the purchase of lot 1, took to the actual 
water line and that the subsequent survey could not affect his title. 
In the course of the decision the following language is used: 

Meander lines are rnn in surveying fractional portions of the public lands border- 
ing upon navigable rivers, not as boundaries of the tract, but for the purpose of 
defining the sinuosities of the banks of the stream, and as the means of ascertaining 
the quantity of the land in the fraction a to sale, and which is to be paid for 
by the purchaser. 

In preparing the official plat from the field Siniae the meander-line is represented 
as the border-line of the stream, and shows to a demonstration, that the water-course 
and not the meander-line, as actually run on the land is the boundary, | 

In Hardin v. Jordan (140 U. 8.,371) the line of the survey cut across 
a tongue or strip of land extending into the waters of a lake and it was 
claimed that this strip was excluded from the survey. This contention 
was not sustained by the court and in the course of the decision it was 
said: 

The meander lines run along or near the margin of such waters are run for the 
purpose of ascertaining the exact quantity of the upland to be charged for, and not 
for the purpose of limiting the title of the grantee to such meander lines. It has 
fr equently been held, both by the Federal and State courts, that such meander lines 
are intended for the purpose of bounding and abutting the lands granted upon the 


waters whose margins are thus meandered ; and thet. the waters themselves consti- 
tute the real BOURGET. : 


' In Mitchell ». Smale (140— U. Pn 406), the same rule i is again laid down 
sad in both these decisions many authorities are cited in support of 
. the proposition. The rule is also adhered to in subsequent decisions. 
of the court among them being Horne v. Smith (159 U.S., 40) and 
Grand Rapids and Indiana R. R. Co. v. Butler (159 U. 8., 87). | 
That lines of the public survey run along permanent bodies of water 
"are Ineaider lines run to determine the quantity of land subject to sale | 
and that the water line rather than such meander line forms tlie true 
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boundary, has been held in numerous eases decided by this Depart- 


- ment: 


Reuben Richa igen (11 C, L, O., 284); 
James H, May (3 L. D)., 200); 

James Hemphill (6 L. D., 555); 
John W. Moore (13 L. D., 64); 

~ Watson H. Brown (20 L. D. , 3l5). 

In this patent to Kinzie the official plat made upon ‘ne: survey of 
1821 is referred to as part of the description of the land conveyed and 
the rule is that where a platis thus referred to in a deed, the elements 
of identification shown thereby are to be as much regarded in ascer- 
taining the true description of the land as if they had been specifically 
_ stated in the deed, and this rule is applicable to patents from the United 
States the same as to conveyances between individuals. | : 

Jefferis v, East Omaha Land Co, (134 U.8., 178). 
~ Jt is claimed by appellants that even if the line of 1821 is held to be 
a meander line, still the accretious.belong to the United States because 
it is x well settled rule of law that where the land entered is specifically aud fully 
_ described by boundaries and the exact area is specified the entryman takes that 
amount of land and no more. - 

The case of Jones v. Johnston (18 How., 150), is one of the cases cited 
in support of this proposition. There the court lays down the rule 
that a grantee can acquire by his dved only the lands described in it by metes and 
bounds, and with sufficient certainty to enable a person of reasonable skill to locate 
it and can not acquire lands outside of the description by way of appurtenance or 
accession. 4 

There the side lines of a certain lot were to run at right lines till aiey 
intersected the lake shore and the court held that the lake shore as it 
was a the date of the deed was the southern boundary and not as it 
was at the date of the plat referred to in the deed, and that any alluvial | 
accretious after the date of the deed belonged to the grautee in that 
deed. So here the north and the south line of section ten were 
extended till they intersected the lake and the water line at the date 
of Kiuzie’s patent was the true boundary line and the alluvial accre- 


- tions after that belonged to him. 


- Gazzam v. Phillips (20 How., 372), is also cited in this eonanetii by 
appellants, but it does not sustain their contention. There a section 


~ was rendered fractional by private claims, and this fractional part was 


divided by a line running north and south through it laying off in the 
west subdivision ninety-two and sixty-seven hundredths acres and in 
the east one hundred and ten and fifty hundredths acrés. A pur- 
chased the west and B the east subdivision, the purchases being made 
on the same day.. The patent to A deseribed the land as the southwest _ 
quarter of the section, “containing ninety-two and sixty-seven hun- 
dredths acres according to the official plat of the survey of said lands.” 
The court simply held that under these facts it was clear that A pur- 
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chased and paid ee the west subdivision of said section and could 
- take nothing more - This i is without special eae to the auestton 
here. | 
Horne‘. ‘Smith (159 U. S., 40), sited on this question is equally 
inapplicable. There a survey of public lands was shown by the field 
notes to abut on Indian river and sections 23 and 36 were thereby made 
fractional. It was shown, however, that the river was more than a 
- Inile west of where the survey stopped and that the water which was | 
meandered as the west line of said fractional sections was in fact a 
bayou between which and the river was a large body of land so that if 
the river was held to be the boundary the lots which were shown by 
the official plat to contain one hundred and seventy acres, would 
embrace over seven hundred acres. The conrt mentions the lengths 
of the various lines simply to show that a mistake must have been 
made and that the bayou and not the river was ‘the water that formed 
the boundary line. | 
Directly in point and against the proposition that where land is spe- 
cifically described by boundaries aud the area is specified the entryman 
can take no greater: amount, is the case of Jetieris v. Kast, Omaha. — 
- Land Co. (134 U. 8., 178). In that case the land was surveyed in 1851 _ 
the Missouri river being the north boundary and a meander line being 
run along the bank of the river, The land was entered in 1853 and 
patent issued in 18535 describing the land as lot 4 in fractional section. 
21 ete. “containing 37.24 acres, according to the official plat.” It was 
shown that aceretions had been made to this land until] 1870 when 
‘there had been added about forty acres. It was impossible to deter- - 
- nine how much of this increase had been formed between.the survey — 
and the date of the patent. It is thus seen that the case was very 
similar in this point to the one under cousideration. There the court 
said: | : : 1 
In the present case, the plat was made. in Deorianes with the statute, showing 
the river as the northern boundary of fractional section 21 and of lot4 therein; and 
as the patent referred to the official plat of the survey, and thus made that a part of 
the description of lot 4, that description made the river: the boundary of Jot 4 on the 
north. | 
After citing and quoting from Railroad Co. v. Schurmeir, supra, it was 
said: : | 
We are therefore, of opinion, that the patent of June 15, 1855, which. described 
‘the land conveyed as lot 4, according to the official plat of the survey, of which a 


copy is annexcd to the bill, marked Exhibit A, conveyed to the patentee the title to 
all accretion which had been formed up to that date. ; | 


It seems that in this last case, the case of Jones v. Jolnston, supra, 
was cited for the same purpose that it is cited here, that is, to sustain — 
- the proposition that a grantee can acquire by his deed only the lands 
described in it by metes and. bounds, and can not acquire, by way of 
appurtenance land outside of such description, ane of that contention : 
the court said: : 
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But that case holds that a water line, which is a shifting line and may gradually 
and imperceptibly change, is just as fixed a boundary in the eye of the law asa per- 
manent object such as a street or a wall; and it justified the view announced by the 
circuit court in its opinion, that where a water line is the boundary of a given lot, 
. that line, no matter how it shifts, remains the boundary, and a deed. describing the 
lot by number or name conveys the land up to such shifting line exactly as it does up . 
to a fixed side line. ~ 


The same question has also heen considered by this Department and : 
ruled adversely to the contention of appellants. | 
In Gleason v. Pent (14 L. D., 373), the land involved was surveyed in - 
1845, by which survey section 19 was shown to be fractional because 
abutting on a bay, and it was divided into lots numbered 1 and 2. - 
Gleason made entry for these lots in 1870 and patent issued to him in 
1878, In 1875 another survey was made‘and other lands were marked 
on the plat as lying between the original survey and the water line, the 
result of accretion. It was held that the original entryman took this: 
land thus formed by accretion between the survey of 1845 and that a 
1875 and it was said: 3 
; The public surveys are the official description by which the public lands are dis 
. posed of by the government. When, therefore, the patentee made his original entry, 
the thenofficial survey of 1845 was as claimed by counsel, an ¢ assurance of the pro- 
prietor that-a riparian estate was for sale.’ 
Such entry was a segregation and a disposal of the Tava in accordance with that 


survey, and rights thereby acquired, could not be impair ee hy the subsequeut survey 
of 1875. 

The patent under which the appellant claims being based upon such original 
entry, took effect as of its date, and poles ed the riparian estate described by the 
first survey. | : 


This case was tei and followed in Lewis W. Pierce e (18 L. D., 398), 
These decisions of the supreme court and this Department settle ts 
beyond all doubt and adversely to appellants the question thus raised 
by them. Itis clear that the patent to Kinzie conveyed to him the 
land up to the water line as it stood at the date of that instrument.. 
_ Allaceretion formed between the date of the survey and the date of 
the patent became a part of said fractional section. There is no ques- 
tion here as to which of two bodies of water was meandered in the sur-— 
vey as was the case in Horne v. Smith, supra. Neither was the land, 
if any, lying between the meander line and the water line at the pate 
of the survey of sufficient area or value to necessarily char ge a subse- 
quent purchaser with notice of material mistake or fraud in the survey, 
and any question which might arise in such a case is not presented here. 
It is not doubted that if the accretion had resulted in the formation 
of a body of land sufficient to have justified such a course, the United - 
States before parting with the title to said north fraction, that is, while 
they were still riparian proprietors, might have resurveyed and 
réplatted the land and have sold it according to such resurvey, but 
that was not done nor do the facts indicate that the accretion was so 
' large prior to the sale to Kinzie as to have called for such a course. 
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a eee cases here the supreme eure. involving lands in this 
fractional. section, or riparian and water rights in connection ther ewith, 
the question of the legal effect of the Kinzie patent arose either directly 
or indirectly, and in every instance where a direct statement is made | 
by the court it is that the patent conveyed all the land to the water 
line, In Jones v. J olinston, supra, both parties claimed under the 
Kinzie patent, so that there was no controversy as to this. question, but | 
. the whole discussion was upon the theory that the Kinzie title embraced— . 
- the lands to the water line and the same may be said of the Jater deci- 
sion in the same case, reported in AY Howard, 209. | | 

In Bates v, Hlinois Central R. R. Co. (1 Black, 204), Bates, the grantee 
of Kinzie, claimed a portion of a sand bar south of the mouth of the 
Chicago river, as shown by thé plat of the government survey and sued 
the railroad company to gain possession thereof, After stating that 
the land sued for was situated ontside of fractional section ten, as its 
boundary was described by the trial judge 1 his charge to the jury, the 
court said: | | 

And this raises the question, by whatrnle is the public survey to whieh the patent 
reters for identity to be construed? The land granted is 102.29-100 acres, lying north 
of the Chicago river, bounded by it on the south and. by the Jake on the east. The 
mouth of the river being found, establishes the south east corner of the tract. The 
plat of. the survey, and the call for the mouth of the river in the field-potes, show 
that the survey of 1821 recognized the entrance of the river into the lake through 
the sand-bar in an almost direct line easterly, disregarding the channel west of the 
sand-bar, where the river most usually flowed béfore the piers were-erected. It is 
immaterial where the most ustial mouth of the river was in 1821; nor whether this 
northern mouth was occasional, or the flow of the water only temporary at particu- 
lay times, and this flow produced to some extent by artificial means, by a cut through 
a bar, leaving the water to wash out an enlarged channel in szasous of freshets. 
The public had the option to declare the true mouth of the river, for the purpose of 
a survey and sale of the public lands. . 

It may be said _in- passing that this case is quoted frem upou this 
point in Horne v. Smith, supra. | _ = 3 a 

In Banks v. Ogden (2 Wall., 57), it was held that accretion from Lake 
Michigan belongs to the proprietor of the land bounded by the lake, and 
that the land in controversy there, being a part of the tract involved 
here, belonged to Kinzie and passed to his assignee in bankruptey. 
In Tllinois Central R. R. Co. v. THinois (146 U. S., 387-437), seis 
involved lands in said section ten, south of the Chicago river; it wa 
said: | : | 


o 


‘The city of Chicago is situated upon the southwestern shore of Lake Michigan ; 

and includes with otlier territory, fractional sections 10 and ‘15, in township 39 north, 
range 14 east, of the third reeele) meridian bordering upon the lake w hich forms . 
their eastern bonndary. | 
his Department has also iad oceasion to consider tie status of | 
accretions to the land embraced in the original survey of this section | 
jn 1821. In John Karson, decided June 8, 1883 (2 L. D., 338), an appli- 

— cation had been made to locate Valentine scrip on Jand in 1 section 15, 

7 and Secretary Teller said: m2 
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The land in question is net of a sand bar lying opposite to ee 10 and 15, which. 
appears from the record to have been formed of said fractional Sc. 15, to the State. 
The status of this sand bar in respect to its being public land of the United States 
has been repeatedly considered in your office ve by this Department. 


Again , referring to several cases where the question had been con- 
sidered, ie Said : 3 : 

From the cases which I have already referred to, and the opmions which have pre- 
vailed respecting the character of this land from the time of Commissioner Whit- 
counb’s letter in 1838 to the present, it would seem that it ought to be understood by 
this time that the tract in question, including that part of it which les opposite’ 
Sec. 10, is not publie land of the United States, and therefore not the penupett of any 
serip location whatever. 

In Nine e¢ al. v Fairbanks et al., decided August 31, 1895, (abt 
reported) application was made. to locate a military bounty land war- 
' ranton the land in controversy here and the Secretary in eee the 
decision of your office denying that application said: 

The land applied for does not belong to the United States, being east of the 
original meander line of the lake, as shown by the public surveys of 1821. As such 
it is not subject to private entry, or any other kind aa entry, “wader the public land 
ee : 

In George W. Streeter e¢ al, (21 L. D., he application was made to 
make entry of the land lying east of the south half of fractional sec- 
tion 3 and also that lying east of the north half of fractional section 
10, this last parcel being the land involved nee ane the Seer oes 
said: | ae 

The land sought to be ente red is confessedly to the east of the meander line 
between these two fractional sections and the lake and since the lake itself, and not 
the meander line, is. the east boundary of the two fractional sections, as-shown by 
the public survey, the land has long since been disposed 7 and ehere is no land left: 
of which this Department has jurisdiction. - 

Thus it is seen this D epartment has alwa ys h eretofore when the ques. 
tion was presented, held that the land in question does not belong to. 
the United States. If its status was left in doubt by the decisions of 
the supreme court, which it is not, the fact that this Department has. 
more than once decided that the Jand.is not public and does not belong 
to the United States, would be entitled to great ee in Poe 
the present controvetsy. 

Tle decisions of the supreme court cited herein cover every material 
point involved in this case and the rulings are so clear and conclusive: 
as to leave no doubt of the status of this land. It is clearly established 
that Jines run along permanent bodies of water. are run as meander lines 
and that the water itself, and not such meander line, constitutes the 
trne boundary of the land to be sold, that all accretion after the date 
of the survey upon which the sale is nade and prior to the date of the 
patent passes under such patent, and that the plat of public lands when 
referred to in a patent becomes a part of such instrument and is to be | 

—cousidered in determining what land isseld. The facts in this case are 
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that section ten was made fractional by abutting on the waters of Lake 
Michigan, that Kinzie purchased. the north fraction of the section, that 
the plat was made a part of the description in the patent to Kinzie, and 
that the plat shows the waters of the lake to be the eastern boundary 
of the section. Applying the law declared in the decisions cited to the 
facts shown, it must be held that the survey-of 1821 and plat included — 
all.the iand between the western line of section ten and the waters of 
Lake Michigan, that Kinzie by his purchase took all the land included 
in the north fraction of the section, including accretions thereto prior 
to his patent, and that npon the issuance of that patent the govern: — 
ment ceased to be a riparian proprietor and is therefore not entitled to 
subsequent accretions. It follows that the land here involved is not . 
public land of the United States and 1s not ee to location or Suny 
with McKee scrip. 
For the reasons given the decision of your office of May 26, 1897, 

Tejecting the application of LaFollette and Benner is affirmed. Wider 
these circumstances, it is not necessary to discuss the many alleged — 
irregularities in the survey of. 1896, because the conclusion that this 
tract is not public land of itself require: the annulment of that survey. ~ 
‘and therefore your action in setting aside the approva’ thereof is ae 
affirmed and the survey deel ared to be of no effect. 

Approved: . . 

WILLIS VAN Duearaan. we 
Assistant Attorney Sone cab. 


TIMBER CULTURE CONTEST—REPEAL OF TIMBER CULTURE LAW. 
HENRY W, BUTCHER, | 


A east’ timber lini contestant whose suit is. ae prior to the repeal of the 

timber culture law, bui.not concluded until after said repeal, is not entitled to 
make a timber pulent entry in the exercise of his preferred right, if 0 applica- 
- tion to enter under said law was made by him prior to said repeal. 


Secretary Bliss to tie Commie ioe of thie General Land Office, April 
(W.V.D.) . 2, 1898. . (H. G.) 


By Cepartmental decision in this case, of January 20, 1896, your 
office was directed to afford Henry W. Butcher, the applicant for tim- 
_ ber culture entry of the NE. 4 of Sec. 34, T. 25 S,, R. 23 f., within the © 
limits of the Visalia, California, land district; an opportunity to furnish 
further evidence in the madelee of his application, and upon receipt of 
such evidence your office was directed to render decision upon the same. 
This additional evidence was transmitted to your office, and, upon 

consideration thereof, your office on May 22, 1896, rejected the applica- _ 
tion, as it did not show that Butcher had shown the filing in the local 
office of a timber culture application prior to the repeal of tlie timber 
culture act. . Butcher appeals. ae ie , ee 
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He brought contest against a timber culture entry for said ieee and 
the same wag canceled as the result of that contest by your office on 
November 15, 1893.. He was given the preference right of entry, but 
your office letter, directing the cancellation of the contested entry, states 
that there was no timber culture application ou file in your office. 

The local office reported that the records thereof do not show whether 
‘or not Butcher filed an application. with his contest prior to the eteeen 
of the timber culture act. 

-. Butcher claims.that he filed such application at the time of the con- 
test, and his first showing was to the effect that he had employed an - 
attorney, who was son of the register of the local office, to draw tp the. 
contest papers, including a timber culture application for the tract 
covered by the contested entry, and believes that such'an application 
was filed. He filed a number of corroborative affidavits of parties who 
were with him at the land office at the time, who state that they know 
or believe that the claimant intended to make timber culture entry, and — 
that they believed that he did so. The supplemental showing by 

Butcher, under the authority of the departmental order, consists of the 
affidavits of the receiver of the land office at the time the application 
should have been made, that of claimant and of one Heise. 7 

‘The former receiver states that Butcher came to the land office, with — 
the purpose, as he announced, of contesting a timber culture entry on 


the tract, and making application therefor, aud that some time there-" ~ 


after Butcher inquired of the receiver if $5.00 had been paid in for him 

on his application by the attorney, and when informed that no money 
had been paid, seemed much surprised, and from his manner the receiver * 
is positive that Butcher thought he had a timber culture filing on the 
tract. 

The affidavit of Heise is of 10 weight, and need not. be considered, 
as it states no facts, but merely the belief of the affiant. 

~The affidavit of Butcher is to the effeet that he is unable to procure 
the evidence of the attorney who acted for him; that he supposed that : 
the attorney was acting as clerk in the land office and made his offer to 
draw up the papers through kindness,” and was surprised when a fee 
of ten dollars was demanded for the services of the attorney, but was 
informed that five dollars of the same went to the receiver. , 

He subwits a leaf from his diary, showing the transaction of J uly 28, 
1890, the day on which the contest was initiated, as follows: “Paid , 
$5. 00 on land aud $5.00 Budlong.” The latter was, it is averred, a 
‘partner of the son of the register who made out the aifidavits of coll- 
test and presented them to the local office. 

Butcher has made valuable improvements upon the tract, to the 
extent of one thousand dollars, including the sinking of an artesian 
well, and asks that if there is any doubt as to his filing of the appli- 
cation, it be resolved in bis favor, as no adverse rights have inter vened, 

- An inspection of the entire record in the contest case mentioned— 
that of Butcher: Y, Averill—shows that the five dollars. mentioned: was 
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| sat as a deposit. upon the initiation of the contest, and is so endloneed 
on the affidavit of contest. There was no timber culture application 
subinitted, except one tendered by Butcher, on December 27, 1893, atter 
- the contest had been decided. It further appears from the files of your 
office in said contest case that Butcher addressed a letter to your office 
on November 30, 1893, in which, in substance, he states that he was - 


_ informed of the decision in his favor in the contest case, and of his right 


to exercise bis preference right of entry within thirty days. He asks. 
to be allowed to file a timber culture entry on the tract, as he filed his. 
contest about seven months before the act was repealed: He states. 
that he paid five dollars when he ‘started the proceedings, ” and was 
informed that he could file a timber culture entry upon it, but “now 
the register will not take my (his) filing.” He asks to abnsammate his 
filing (of contest) by “planting a timber culture,” and to “come in 
under the old act.” He states that he filed the contest July 28, 1890, 
aud requests an early answer, as le then had but twenty-seven days in 
which to file. Prior to the receipt of the answer of your office, which 
was dated January 31, 1894, informing him that “entries of public 
land can. only be made under the laws in force at the time the applica- 
tion therefor is made, or at the time the right to make such entry 
accrued,” he made, on December 27, 1893, application to enter the tract 
under the timber culture laws, then repealed, and this application was 
rejected. | | 

‘The evidence offered by Butcher is vague and uncertain. No one 
pretends to testify that the application for a timber culture entry was 
tendered by him or in his behalf at the date of the initiation of his 
contest, on July 28, 1890, or at any time subsequent thereto and prior 
to the repeal of tne tiniber culture act. The money he claims was left 
to apply on the filing was left as a deposit on his contest, aud was not 
the amount of the fees required for a timber culture entry. All doubts 
as to the filing of such an application, or of tendering the same, are 
dissipated by the admissions in Butcher’s said letter of inquiry, bearing 
diate November 30, 1893, addressed to your office. He states the date 
of filing the contest, the amount of the deposit made by him when he 
“started proceedings,” and that he was informed that he “could” file — 


a timber culture application on the tract. It is clear that no such | 


application was filed by him at the time the contest was initiated or 
prior to the repeal. of the timber culture act, and that he was fully 
cognizant of this fact at the time such letter of inquiry was written. 
The preference right of entry given to him was a right under the - 
laws a3 they existed at the time of: tendering the application. No 
application was made until December 27, 1893, long subsequent to the 
repeal of the timber culture act. He could have exercised his prefer- 
énce right to enter under his unused rights, such as a desert land filing, 
which he now seeks to make, if his present application is rejected. 
‘The act repealing the timber culture act by its terms saved any valid 
rights theretotore acer ued, or ecenee “under said laws,” and all bona 


f 
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fide claims lawfully initiated before the passage of the act were permit- 
ted: to be perfected upon due ¢ompliance with the law. (26 Stat., 1095. ) 


In the case of August W. Hendrickson, 13 L. D., 169, 172, wiers the » 


Saving proviso of the act was fully. pereeree it was held to include 
as claims “lawfully initiated” those only where one qualified to euter 
makes written application, accompanied with the requisite amount of 
_ fees to enter the land that is subject to entry, and not to apply to one 
who had not shown that he was qualified to make entry, and who had 
not at the time of the repeal of the act offered a written application, 
nor tendered. the fees to the register and receiver, nor taken any steps — 


by which he could perfect a timber culture entry.. Such‘a failure to 


file an application was held to leave the contestant remediless under . 
his preferred right of entry secured to him by his successful contest. 

The case of Frederick Tielebein, 17 L. D., 279, cited by the applicant, 
does not change this rule, bat applies 6. a case where the affidavits © 
_ filed by the successful contestant made a prima facie showing that an — 
application to make timber culture entry was filed at the time the con- 
test affidavit was filed. In the case at bar, it is clear from a careful 
examination of the affidavits offered in support of the application, as 
originally offered, and those tendered with the supplemental showing 
permitted by the Department, and an inspection of the entire record . 
in the contest case, where it is claimed that they were offered, together 
with the letter of inquiry addressed to your office by the applicant, 
that no application to enter the land as a timber culture entry was filed 
by. him at the time he initiated such contest proceedings. 

The decision of your oifice is affirmed and the application will be 
rejected. . 


Opie ”, SOUTHERN Pacific R. R, Co. 


Petition of the railroad company praying for a revocation of the order 
for a hearing, made in departmental decision of December 15, 1896, 23 . 
Ii. D., 489, denied Pay Secretary Bliss, April 2, 1898. 


SWAMP LAN D GRANT—EVIDENCE AS TO. CHARACTER OF LAND. 


ARCHER ET AL. Vv. WILLIAMS, on 3 


. In the adj ustment of the sw amp ¢ grant the burden of proof is upon the State to show 
that the land claimed is of the character granted, where the field notes of sur- 

_ vey do not show such land to be swamp and overflowed. 

_ Evidence as to the character of land since the date of the swamp grant is competent 
as tending to show whether the land was in fact a and orernowed at the 

date of said grant. 


Secretary y Bliss to ‘the ees of the Gener al Land Office, April 
(W.V.D) 2, 1898. - (G. B. G.) 
_ By depar ‘mental decision of February 11, 1896 (22 L. D,, 168), in the 
case of Williams.v. State of Iowa, a hearing was ordered to determine 
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the question — whether the Ww. 4 of the Sw. 4 of Sec. 26, T. 96 N., R. 
386 W., Des Moines, Iowa, “is in fact swamp, and such as to pass ” by 
the swamp land grant of September 28, 1850. 

It. appeared that on December 15, 1393, Henry M. Williams made 
homestead entry of said land, which entry was, held in suspension on 
account of conflict with the claim of the State of Iowa under its swamp 
land grant; that on August 13, 1894, said. entry was relieved from sus- 
- pension, in pursuance of mceniae of December 18, 1886 (5 L. D., 279), 
under which the State of Iowa had received the required notice and 
made default, and theclaim of the State under its selection of Septem- — 
ber 21, 1882, was rejected; that on September 25, 1894, C. T. Archer — 
filed in the ical office a petition, alleging that he poueht the land of 
Clay County, Iowa, and had been in possession thereof more than ten. 
years under a good and sufficient deed from said county; that the entry 
of Williams was illegal; that he (Archer) had no notice of the entry 
nor of the proceedings theretofore had in reference thereto, and that 
the local office had no riglit or ' authority to allow the entr Ys the same 
being swamp land. 
~ In consideration of the premises, the aforesaid hearing was ordered. 
That hearing was had, and the local officers found that the land was 
not swamp and overflowed within the meaning of the law. 

On September 24, 1897, your office affirmed that decision, anc the 
appeal of Archer brings the case to the Department. 

It is urged, substantially, that the evidence shows that the land is 
and was swamp aud overflowed land within the meaning of the act of 
1850, that it was error to hold the burden of proving its character was 
on the State or its grantees, and error in holding that evidence of the 
dry character and condition of said land since September 28, 1850, was 
competent and material to show that it was not swamp and over flowed 
land on September 28th, 1850. | 

The contention that the burden of proof was not. on the State to 


~ show the character of the land is based on the idea that the swamp 


land selection of the tract by the State in the year 1882, prima facie 
fixed the character of theland. Said list appears to have included the 
land here in controversy, and appears from the oath of two witnesses 
to have then been “swampy as to a majority of each forty acres,” and 


it is further said, in a marginal note: “This tract was attempted to be | 


held as a homestead, but abandoned on accout of its swampy character.” — 
This selection does not appear to have ever been approved by the — 

Secretary of the Interior, or certified to the State under its grant. . No 

question, therefore, of the Juniedionon: of the aa tment over the land 

arises. 

_ In those cases where the State has ee the field notes of survey 
as the basis of adjustment under the swamp land act, such field notes 
are prima facie evidence of the char acter of the land, but this rule has 

no application her e, because the State ot lowa elected to make its. 
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F nelactions in the field, and for the further reason, that the field notes 
of survey do not return this land as swamp land. : . 
Where the field notes of survey do not show the tracts eininied to be| 

swamp and overflowed, the burdén of provf is upon the State to show 
such tracts to be of the char acter granted. Linn eee Towa E19: Ti, 
D., 126). 

On the question of the admissibility of cer tain testimony, it may be 
said that there exists no reasonable doubt that evidence of the cbar-. 
acter of the land at any time since the year 1850 is competent as tend- 
ing to prove its character as of that date, and in cases like the present 
one, if the contention of the appellant in this regard were sound, he 
having the burden, the case must be necessarily decided against him, 
without looking to the record further than to ascertain that there is no 
positive or direct. ee going to Bnew the character of the dand 
in 1850. 

In nearly all cases the best evidence suinable of: file. char acter of 
Jand in the year 1850 is evidence of its character since that date, and - 
the best evidence obtainable - is always competent to establish any 
litigated fact. 

True, land that was swamp ail svertion eds in the year 1850 may have 
since become dry agricultural land by natural processes, and land 
which was not then swamp and overflowed may now be of that char- - 
acter, so that proof of the character of land at any time other than the 
date of the granting act may, and in some cases probably does, lead to 
error, but this is no sufficient argument for the eOsehol of evigente 
alien tends to establish the real fact in issue. | 

It is not held that evidence of the character of land since ane year 
1850 will be taken as conclusive proof of its character at that time, but 
only that such evidence is competent as tending to establish the impor- 

taut fact upon which alone must rest an adj udication whether it passed 
under the swamp land grant: viz., was it aways and overflowed ati t the 
'. date of the grant. 

The evidence in this case has been carefully exhmined, and fails. to 
show that the land was swamp and overflowed in the year 1850, The 
decided preponderance of the testimony is to the effect that it is now, 


and has been for a number of years, good agricultural laud, and the —_ 


only hindrance to its successful cultivation to crops is an occasional 


overflow from the Little Sioux River, such overflows during the crop 


-" geason being of rare occurrence. The conclusion is, therefore, that it 
was not swamp and overflowed at the date of the grant. 
The decision appealed from is affirmed. 


With the papers in the case is found what. purports to be a Heiden ao 


of the register and receiver at Des Moines, Iowa, dated April 9, 1895, . 
in the case of C. T, Archer v. Henry. M. Williams, javolvins this same — 
land, wherein it was held that “H. M. Williams, the entryman herein, 
has failed to establish his residence and to live upon the land iu contro- 
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. versy aS contemplated by law,” and it is recommended that the mee 
be canceled. | 

As this decision appears to ave been made con the. departmental 
| decision, supra, ordering a hearing herein, and no reference being made | 
in said departmental decisiou to the fact of a hearing having been there- 
tofore had between Archer and Williams in reference to this land, its 
pertinency to the present case does not appear. | 

The attention of your office is, however, called to this alleged deci- 
sion, for the reason, if such decision was rendered under proper: pro- 
cedure and not appealed from, it would seem that the entry of Williams 
should be canceled, notwithstanding the claim of the State has been 
rejected. 


STATE OF WASHINGTON v. NonTHERN PacrFic R. BR. Co. 


Motion for review of departmental decision of April 24, 1896, 22 L. 
D., 482, denied by Secretary Bliss, April 2, 1898. __ 


DESERT LANDS.» 


Regulations Concerning the Making of Proof for Desert Lands Segregated 
under Section 4, Act of August 18, 1894 (28 Stat., 872-42 cay (tS Amended 
by the Act of June 11, 1896 (29 Stat., 434), 


The language of the fourth section of the act of 1894 is as follows: | 


Suc. 4. That to aid the public land States in the reclamation of the desert lands 
therein, and the settlement, cultivation and sale thereof in small tracts to actual set- 
tlers, the Secretary of the Interior with the approval] of the President, be, andhereby _ 
is, authorized and empowered, upon proper application of the State to contract and . 
_ agree, from time to time, with each of the States in which there may be situated 
- desert lands as defined by the act entitled ‘An act to provide for the sale of desert 
land in certain States and Territories,” approved Mareh third, eighteen hundred and 

seventy-seven, and the act amendatory thereof, approved March third, eighteen hun- 
dred and. ninety-one, binding the United States to donate, grant and patent to the 
State free of cost for survey or price such desert lands, not exceeding one million 
acres in each State, as the State may cause to be irrigated, reclaimed ocenpied, and. 
not less than twenty acres of each one hundred and sixty-acre tract cultivated by | 
actual settlers, within ten years next after the passage of this act, as thoroughly as 
is required of citizens who may enter under the said desert land law. i 
Before the application of any State is allowed or any contract or a greement i is exe- 
cuted or any segregation of any of the land from the public domain is ordered by the — 
Secretary of the Interior, the State shall file a map of the said land proposed to be 
irrigated which shall exhibit a plan showing the mode of the contemplated irtiga- 
tion and which plan shall be sufficient to thoroughly irrigate and reclaim said land 
and prepare it to raise or dinary agricultural crops and shall also show the source of the 
water to be used for irrigation and reclamation, and the Secretary of the Interior may 
make necessary regulations for the reservation of the lands applied for by the States 
to date from the date of the filing of the map and plan of irrigation, but such reser- 
vation shall be of no force whatever if such ae) and pla of irri rigation shall not be 
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approved. That any State contracting: under this section is hereby authorized. to | 
- make all necessary contracts to cause the said lands to be reclaimed, and to induce 
their settlement and cultivation in accordance with and subject to the provisions ‘of 
this section; but the State shall not be authorized to lease any of ‘said lands or to 
use or dispose of the same in any way wretevers ex cept to secure their reclamation, 
cultivation, and settlement. A 

-As fast as any State may furnish satisfactory spat according to such rules and 
- regulations as may be prescribed: by the Secretary of the Interior, that any of said 
lands are irrigated, reclaimed and occupied by actual settlers, patents shall be issued — 
to the State or its assigns for said lands so reclaimed and settled: Provided, That said 
States shall notse!l or dispose of more than one hundred and sixty acres of said lands 
to any one person, and any surplus of money derived by any State from the sale of 
said lands in excess of the cost of their reclamation, shall be held as a trust fundfor | 
and-be applied to the reclamation of other desert lands in such State, That te enable ‘ 
the Secretary of the Interior to examine any of the lands that may be selected under 
the provisions of this section, there is hereby appropriated out of any money sin the 
3 Tr easury, not otherwise appropriated, one thousand dollars. | es) 


In the act making appropriations for sundry civil expenses of the 
Government for the fiscal year ending June 30, 1897, and for other pur- 
“poses, approved June 11, 1896, there is, under the head of appropriation 

for “Surveying : public lands,” the following. provision : - 

That under any law her etofore or hereafter: enacted by. any State, pr eating for the 

reclamation of arid lands, in pursuance and acceptance of the terms of the grant~ 
-made in section four of an actentitled “An act making appropriations for the sundry 
civil expenses of the Government for the fiscal year ending June thirtieth, eighteen 
hundred and ninety- five,” approved August eighteenth, eighteen hundred and 
ninéty-four, a lien or liens is hereby authorized to be er ented by the State to which 
_ Such lands are granted and by no other authority whatever, and when created shall - 
be valid on and against the separate legal subdivisions of land reclaimed, for the 
actual cost and necessary expenses of reclaiation and reasonable interest thereon 
from the date of reclamatien until disposed of toactuai settlers; aud when an ample 
supply of water is actually furnished ‘in a substantial ditch or canal, or by artesian 
wells or reservoirs, to reclaim a particular tract or tracts of sueh ine then patent 
shall issue for the same to such State without regard to settlement or cultivation: 
Py ovided, That in no event, in no contingency, and under no circumstances shall the 
United States be in any manner directly or indirectly liable for any amount of any 
such lien or Hability, in whole or in part. 

1. In the circular of November 22, 1894, as anendea March 15, 1998, 
instructions are given for the designation of the lands by the proper 
State. authorities. Upon the approval of the map of the lands and 
the plan of irrigation, the contract is executed by the Secretary of the 
Interior and approved by the President, as directed by the act. Upon 
the approval of the map and plan, the jande are reserved for the pur- 
poses of the act, said reservation datin g from the date of the filing: of 
the map and pleat in the local land office. A- duplicate of the approved 
map and plan, and of the list of lands, is transmitted for the files of 
the local land office, and a triplicate copy of the list i is forwarded: be une: , 
State authorities. : 

2. By the Honorable Secretary’ S decision: of J anuary 22. 1898 (26 
L. D., 74), it was held that the act of 1896 applies to all lands ssegregated | 
12209—vVoL .26———31 
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_ under the act of 1894, and patents will be issued. for all such lands in | 
accordance therewith. 
3. When patents are desir ed for an yl ‘nie that have been segr eeatea 


the State should file in the local land office a list, to which is prefixed 


a certificate of the presiding officer of the State land board, or other 


| - officer of the State who may be charged with the duty of disposing of 


the lands which the State may obtain under the law, Form 1, page 3; 
and followed by an affidavit of the State Engineer, or other State officer 
whose duty it may be to ean the reclamation of the lands, 
| ah ag 2, page 4. . 

4, The certificate of Form 1 is ceuitaes in order to show that the 
Pint laws. accepting the grant of the lands have been duly complied 
with. 

- 5, The aftiday it of Porn Is Lae in. order to show compliance 
with the provisions of the law, that an ample supply of water has been 
actually furnished in a substantial ditch or canal, or by artesian wells 
or reservoirs, to each. tract in the list, sufficient to thoroughly irrigate 
and reclaim it, and to prepare it to raise ordinary agricultural crops. 

6, These lists will be called Lists for Patent, and should be numbered 
_by the State consecutively, beginning with No.1. The list should also 
show, opposite each tract, the number of the approved segregation list 
in which it appears. - 

7. Upon the filing of such list, the local officers will place thereon the 
date of filing, and note on the records opposite each tract listed: List 
for Patent No. , led —— , giving the date. 

8. When said list: ic filed in the local land office there shall also ie 
filed by the State a notice, in duplicate, prepared for the signature of 
the register and receiver, describing the land by sections, and portions 
_of sections where less than a section is designated (Form 3, page 4). This 
notice shall be published at the expense of the State once a week in each 
of five consecutive weeks in a newspaper of established character and 
general circulation, to be designated by the register as published nearest 
the land. One copy of said notice shall be posted in a conspicuous 
place in the local office during the entire period of publication. 

9, At the expiration of sixty days from the date of the first publica- 








tion, the State shall file in the local office proof of said publication and 


of payment for the same. Thereupon the register and receiver shall — 
forward the List for Patent to the Commissioner of the General Land - 
- Office, noting thereon any protests or contests as to failure to comply 
with the law or as to prior adverse rights, together with heny. recom- 
mendations they may deem. ‘proper. 

10, Upon the receipt of the papers: in fie ener Land Office such . 
action will be taken in each case as the showing may require and all 
tracts that are free from valid protest or contest,-and. respecting which 
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the law and regulations have been ohupliad with,. will be certified to a8 
the Secretary of the Interior for approval and patentin come . 
| EF. W. MONDELL, 
| erie g Commissioner General Land Offic. 
Approved March 15, 1898: 
C. N. Buss, | 
Secretary of the Interior. 


FORMS FOR VERIFICATION AND PUBLICATION OF LISTS FOR PATENT. 


(Form 1. | 














I, , do hereby certify that I am the- (designation of office) 
of the State of - ; that I am charged with the duty of disposing of the 
lands granted to the State ae section 4, act of August 18, 1894 (28 Stat., 372-422), 
and the act of June 11, 1896 (29 Stat., 484); and that the laws of the seid State | 
relating to the said grant from the United States have been complied with in all 
respects as to the following list of lands prepared on behalf of the said State for the 
issuance of patene uncer the said acts of Congress. 








(Here add list of lands.) 
_ 
{Form 2.] 
To follow list of lands. 


STATE OF 
; County: OF | 





ae 
, being duly sworn, depuses and says that he is the 
(designation of office) of the State of ; charged with the duty of supervising 
the reclamation of lands segregated under section 4, act of August 18, 1894.(28 Stat., 
422), and the act of June 11, 1896 (29 Stat., 434); fiat he has examined the laude 
designated on the foregoing list, and that an ‘anople supply of water has been actually _ 
furnished (in a substantial ditch or canal, or by artesian wells or reservoirs) for each. 
tract in said list, sufficient to thoroughly irrigate and reclaim bbs and fe prepare it 
to raise ordinary agricultural cr FOpS. 7 : 


























Subscribed and sworn to before me this —— day of ———, 189—. 














Notary Public. 
Form for published notice. 
(Form 3.] | 
. UNITED 8TaTES LAND OFFICE, 
: ‘ , Ae: ; - ‘9 y 189—., 
To whom it may concern: . 





Notice is hereby g civen that the State of - has filed in this office the following 
list of lands to wit: ~ and has applied for a patent for said lands under the 
acts of August 18, 1894 (28 Stat., 372-422), and June 11, 1896 (29 Stat., 434), relating | 
to the granting of not to exceail @ million acres oF arid land to each of certain | 





of all persons interested ‘and the public generally. 
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Within the net 60 Give foligwaiug the date of this notice, protests or contests 
‘against the claim of the State to any tract described in the list, on the ground of 
failure to comply with the law or on the ground of a prior adverse right, will be 
received and noted for report to the General Land Office at Washington, D. C, 

. , Register. 
, Receirer. 











MINING CLAIM—AMENDED LOCATION—PROOF OF OWNERSHIP. 
_ JOHN 0. TELLER. 


Rights ander the amended léoation author ized by the Celdtade statutes depend upon 
the locator’ s ownership of the original location, and if at the time of such 
amended location the original is owned, wholly or in part, by Orners, their title 
_ will not be divested by the aniended location. . 

A mineral entry allowed on insufficient showing of title j in ‘the applicant i is properly 
held for cancellation by the General Land Office ; but where the applicant after 

- such decision obtains by proper conveyances a complete chain of title, and makes 
a showing thereof before the Departinent which is satisfactory, as between him 
and the government, the entry may stand and patent issue thereon. 


, Secretary Bliss. to the Commissioner of the Gener al Land Opie, Te il 
~ CW. Vv. Me ? - 4, ‘EIS. | 


‘lt appears from this record that J obi C. Teller mage application for ; 
patent for the Nellie Bly, Unique, Arkansas Traveller and. Maverick 
lode claims, lot No. 10,162, Gunnison, Colorado, land district, and after 
due notice made entry No. 519, os the same, no adverse a eae | 
filed. 7 
This entry Was made June 1, 1896, and the abstract of title to each 
| claim Was brought down to May 26, 1996. | 

- After examination of the papers your office informed the local officers, Z 
by letter of November 24, 1896, that the abstracts of title did not show | 
title in John ©, Teller, and directed them to notify him that he would 
be allowed sixty days in which to comply W with the regulations by show- 
ing title in himself. 

An effort was made by the sien ie show that he had the possess- 
ory title to the claims, but your office, by letter of May 17, 1897, held 
that it was not shown that Teller, either at the date of entry, “or at 
any time prior thereto had. any interest in and to said lode claims,” and, 
for this reason held the entry for cancellation. | ‘The enone thereupon 
appealed, assigning error as follows: _ 

Because it is shown by the abstract of title filed ith said apsiteation that said 
appellant had duly located and preempted said property so applied for before mak- 
ing said application, and that at the time of said application he was the owner - 


thereof, and had full right and authority to make application therefor and pee 
thereof and to receive waceiver's receipt therefor, 
~ Because the said application was duly advertised as by law required and as shown 
by the papers on file herein, and that no adverse claim was filed i in the land office 
against said application. 

Because appellant was at the time of faking said application the owner of said 
premises by right of pur as and conveyance to him thereof. 


~ 
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Because no adv erse claim or protest of any kind has been fled by any one against 
said application. : 

Because appellant was at the time of making said application the owner of said. 
premises ‘and every part thereof, and ever since has been and now is such owner 
subject only to the superior title of the United States. 


The miuing regulations of December 10, 1891, in force when this 
entry was mae, requiring the applicant to show his title, are as 
follows: : 


31. Accompanying the field notes so filed must be the sworn statement.of the 
claimant that he has the possessory right to the premises therein described, in vir- 
tue of a compliance by himself (and by his gtantors, if he claims-by purchase) with 
the mining rules, regulations, and customs of the mining district, State, or Terri- 
tory in which the claim Jies, and with the mining laws of Conerees: such- sworn 
statement to narrate briefly, but as clearly as possible, the facts. constituting such 

complianee, the origin of his possession, and the basis of his claims to a patent. 

82. This affidavit should be supported by appropriate evidence from the mining 
recorder’s office as to his possessory right, as follows, viz: Where he claims to be © 
the locator, or a locator in company with others who have since conveyed their . 
interest in the location to him, a full, true, and correct copy of such location should 
be furnished, as the same appears upon the mining records; such copy to be attested 
by the seal of the recorder, or if he has no seal, then he shonld make oath to the 
same being correct, as shown by his records, Where the applicant claims only as a 
purchaser for valuable consideration, a copy of the location record must be filed. 
under seal or upou oath as aforesaid, with an abstract of title from the proper 
recorder, under seal or oath as aforesaid, brought down as near as practicable to 
date of filing the application, tracing the right of possession. by a continuous chain | 
of conveyances from the original locators to the applicant, also certifying that no 
conveyances affecting the title to the claim in question appear of record in his office — 
other. than those set forth in the accompanying abstract. ; 


Under paragraph 32, when the applicant claims as loc ai he must 
facnieh a copy of his (oration: and when he claims as a purchaser he 
must furnish a copy of the igeationt together with an abstract of. title 
bronght down as near as practicable to the date of the application, 

In complying with par agraph dl, the appre by his ae in- 
fact, says: | | Oo : | a 

Deponent further states that the facts relative to the right of possession of John 
©, Teller, to each of said mining claims, veins, lodes or deposits and surface ground 
so surveyed and platted are substantially as follows, to wit, by direct ‘line of transfer 
and amended location which will more fully appear by reference to the copy of the 
original record of location and the abstract of title herewith filed. | 

Turning now to the abstracts of title presented before entry, it 
appears (1) that the Nellie Bly was located March 6, 1890, by T. J. © 
Reed and Walter Reed; the Unique was located August 4, 1891, by 
T. J. Reed; the Aaransay Traveller was located January 1, 1892, by 
T. J. Reed and P. Fitzpatrick, and the Maverick was located aoe 12, 
1892, by T. J. Reed and M. Reed; (2) that June 1, 1893, T. J. Reed, 
by deed recorded June 12, 1893, conveyed all of said claims to the 
Red Jacket Mining and Milling Company: and (3) that December 9, 
1895, John C. Teller filed an “amended location certificate” for each | 
claim. . 
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It thus ‘appeated that at the date of Teller’s entry (1) the interest 
originally possessed by T. J, Reed was vested in the Red Jacket Min. — 
ing and Milling Company; (2) no transfer had ever been made of the 
interest of: Walter Reed, in the Nellie Bly, or of the interest of P. Fitz- 
patrick in the Agicanees Traveller, or of the interest of M. Reed in the 
Maverick, and (3) Teller had no interest in any of the claims, unless his 
amended location thereof gave hiin title. 

While the laws of the United States provide (Sec. 2324 Rev. Stat.). 
that in default of the required annual expenditure in labor ot improve- 
ments, a mining claim “shall be open to re-location in the same manner 
asif no location of the same had ever been made,” they make no provi- 
sion whatever for an amended location. Section 3160, Mill’s Annotated 
Statutes of Colorado does, however, and provides for an “additional 
certificate” of location, which is commonly known as an “amended 
— location certificate.” The section reads as follows: —— 


If at any time the locator of : any mining claim heretofore or hereafter located, or 


his assigns, shall apprehend that his original certificate was defective, erroneous, or 


that the requirements of the law had not been complied with before filing, or shall 
_ be desirous of changing his surface boundaries, or of taking in any part of an over- 
lapping claim which has been abandoned, or in case the original certificate was made 
“prior to the passage « of this law, and he shall be desirous of securing the benefits of 
this act, such locator, or his assigns, may file an additional certificate, su bject to the 
provisions of this act; Provided, That such re-location does not interfere with the 
_ existing rights of others at the time of such re-location, and no such re-location or 
other record thereof shall preclude the claimant or claimants from proving any such - 
title or titles as he or they may have held under previous location. — 


It will be observed that it is the locator or his assigns to whom is - 
granted this privilege and that this amended location or “ re-location,” 
as it is also styled in the state statute, does not preclude the claimant 
from. proving any title held under the previous location. The amended. 
location so authorized by the Colorado law is essentially different from — 
the relocation authorized by section 2324 of the Revised Statutes. The 
former is made in furtherance of the original location and for the pur- - 
~ pose of giving additional strength or territorial effect thereto, while 
the latter is anew and independent location which can only be made 
where the original location and all rights thereunder have been lost by 
failure to make the necessary annual expenditure. 

Teller does not claim, and the form of his amended location certif- 
. cate does not permit him to claim, that he relocated these claims within 
the meaning of section 2324, This is shown by his amended location 
certificates which state: 

This further amended certificate of location is made without waiver of any pre- 


viously acquired rights but for the papas? of correcting any | errors in the original 
location, description or record. 


-Teller’s rights under the amended iseAtions depend upon his. owner: | 
ship -of the original locations and if at that time they were owned or. 

partly owned by others ther. title was not eyo ee or lost By his — 
pene? location. 
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Supplemental abstracts were filed in your office Gatanee 29, 1896, 
and by these it is shown that (1) by deed dated July 5, 1804, and 
recorded September 28, 1896, T. J. Reed conveyed to J. C. Teller, “all 
his right, title and intarent in and to” each of the claims, and (2) by - 
deed dated September 25, 1896, and recorded September 28, 1896, 
Teller conveyed these mining claims to The Red Jacket Gold an Silver 
Mining Company. 

As shown by the original sears Reed had conveyed all his inter- | 
est in the claims to The Red Jacket Mining and Milling Company,June — 
12, 1893, so that appareutly he had no interest in the claims at the 
date of his deed to Teller, but there was filed in your office April 21,. 
1897, a certified copy of a deed from The Red Jacket’ Mining and Mill- 
ing Company to John C. Teller; dated February 11, 1897, and recorded 
March following, conveying “all the right and inter est.” it ‘has now 
or ever had” in each of said claims. 

Since the case came to the Department there have also been filed 2 a 
certified copy of a deed, dated April 4, 1896, and recorded September 
17, 1897 , from Pitgpatetel to T. J. Reed, conveying to the latter the 
ten est of the former in the Arkansas Traveller, and a certified copy 
of a deed dated March 23, 1898, and recorded March 25, 1898, from 
T. J. Reed, M. Reed and Walter Reed to John C. Teller conveying to 
the latter all their right, title and interest in the Arkansas Traveller, 
Nellie Bly and Maverick. By the supplemental abstracts and addi- 
tional deeds it is shown that John ©. Teller has acquired and now holds 
a full and complete title to each of these claims, subject only to his. 
said conveyance thereof to the Red Jacket Gold and Silver: Mining 
‘Company, dated September 25, 1896, | 

Notice of Teller’s gepicaiion for patent to these claims was duly - 
posted and published. No adverse claim was filed and there is a 
protest against Teller’s entry. 

-Itis shown by the affidavits filed since this ane that at tiie time 
of T. J. Reed’s conveyance of these claims to the Red Jacket Mining 
and Millin g Company, dated June 1, 1893, he was in the peaceable-and 
exclusive possession and occupation of said claims, and continued in 
such possession and occupation until his conveyance thereof to Teller, 
dated July 5, 1894; that the Red Jacket Mining and Milling Company 
did not soniply a: the conditions of its purchase from T. J. Reed, 
and never had possession of or asserted any right to either of said 
claims under Reed’s deed; that at the time of his purchase from T. J. — 
Reed Teller also acquired all of the capital stock of the Red Jacket. 
Mining and Milling Company, thereby becoming practically the owner 
of that company; that from the time of his purchase from T. J. Reed | 
to the time of his entry, Teller was in the peaceable and exclusive pos- 
session and occupation of said claims; and that at the time of Teller’s 
entry no right to either of said claims was asserted by the Red Jacket — 
Mining and Milling Company, P. Fitzpatrick, T. J. Reed, M.. Reed. or 
eae Reed. The statements i in these affidavits are of course strongly 
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| corroborated. by the conveyances subsequently obtained from all of the 
parties named. 

The action of the local sfilders in allowing Teller’s antes upon the 
proof of his title then before them was. in conflict with rule 32 of the 
then existing mining regulations, and the action of your office of May 
17, 1897, holding said entry. for cancellation was fully justified by the 
incomplete showing of title then made. Since your office decision, how- 
ever, Teller has by proper conveyance obtained a continuous and com- 
plete chain of title from all of the original locators of. these claims and | 
has madea showing which, as between him and the government, is suf- 
ficient to relieve his eng from the Cansellalion, whieh would otherwise 
be required. 

The Red Jacket Gold and sive: Mining Gstinaay, to hoi Teller 
conveyed the claims after his entry,.also asks that the entry be sus- 
tained and patent be issued to him, and the showin g now mater seems 
fully justily this course, and it IS SO. ordered. 


FINAL PROOF AND PAYMENT—SUSPENDED ENTRIES. 
INSTRUUTIONS. 


Instructions as to the manner in which payment may be made and final receipt 
issued on the submission of final proof under entries made within the formerly 
recognized limits of the Northern Pacific east of Duluth. 


Acting Secretary yan to the Commissioner of the General Land Office, 
(W.V.D,) April 4, 1898. | (FF. W. ©.) 


With your r office letter “EF” of March 3l, 1398, is for panded: wieiou 
recommendation, a telegram from. the register at ee Minnesota, 
asking’: : ar 

Will this office, after taking proof in homestead entry, timber and stone entry, 


heretofore allowed, accept payment, issue final receipts and final certificates? 
Referring to suspended N orthern. Pacific Jand east of Duluth. 


By depar tmental communication of February 28, 1898 (26 LL. D. 265), 
in ordering a suspension from entry and patent of Jands remaining . 
~ undisposed of in odd- numbered sections within’ that part of the for- | 

merly recognized limits of the grant to the N orthern Pacific Railroad 
Conpauy lying east of the terminus established by departmental 
decision of Angust 27, 1896 (23 L. D., 204), pending the judicial deter- 
mination '‘in the courts: of the question as to the eastern terminus of 
said grant, it was said: aad 
While entry of these lands will not be allow ed during this suspension, yet in all 
cases where entries have been allowed the parties will be permitted to complete the 


‘same by making proof thereon, but the issue of. patent: will be suspended until such 
| ee eee ee ene 7 | , 
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‘The egaaatin raised by. the telegram from the register at Daluth is as | 
to his authority, upon the making of final proot’ upon entries heretofore 
allowed, to accept peyment al) nd is issue fn al receipts and eae upon © 
‘such entries. | 7 
_ Itis not the inten tion of this Departin ent to require of these entrymen , 
that they make payment at the time of their offer of proof, due to the 
pendency in the courts of the question as to the legality of the com- — 
pany’s claim to these lands, but. where the money is tendered the usual 
final receipt and cer tificate will be issued if the proof is otherwise 
regular and satisfactory; but upon the final certificate issued by the 
register, and the duplicate final receipt given to the entrymen,, will. be 
noted, in red ink, across thé face of each, the following: 


This receipt (or certificate) is issued under the order of the Secretary of the 
Interior dated February 28, 1898, subject to any claim the Northern Pacific Ban ra 
Company may have to the land herein described. 7. 


 - You will issue appropriate instructious to the local penis in the 
several districts in which these lands are situated. 


RAILROAD LANDS—PURCHASER—ACT OF MARCH 2, 1896. 


JOUN H. BARTON Br AL. 


The act of March 2,.1896, prohibits the annulment of a patent erroneously issued on 
account of a railroad grant where the lands covered thereby are held by a bona 
fide purchaser, and confirms the right and, title held by such purchaser under 
the erroneous patent, and thereby avoids the necessity for the i issuance of another 
patent as réquired by the adjustment act of March 3, 1887, 

} The word ‘ purchaser” as used in the act of March 2, 1896, includes one who under 
a subsisting coutract of purchase, made in good faith, holds lands erroneously 
patented or certified oi account of. a ilvontl grant, aad title is confirmed in 
such a purehaser, by said act, even though he may not have male all the paye 
ments called for aden said douttact of purchase. 

On application for coufirmation of the title held by an siieeea bona fide purchaser, 
as provided for in said act of 1896, the railroad company, or its successor in 
interest, should be advised of said application, and allowed epperutaity to show 
cause why title should not be confirmed in the applicant. | 

Ifsueh application for confirmation embraces, land which was cov ered by a home- 
stead or pre-emption entry that has been erroneously canceled on account of 
the railroad grant, such entryman should -be notified and given opportunity to. 
apply for reinstatement under section 3, act of Mareh 3, 1887. 


_ Seeretary Bliss to ‘the Commissioner. of the General Land Office, April ; : 
.(W.V.D.) 6, 1898. : , . 3 (F. W.C.) 


In your office letters of July 30, 1897, you. wiake report upon the fol- 
lowing applications, filed in your office, for confirmation of title under 

the provisions of the act of March 2, 1896 (29 Stat., 42): | 
John H. Barton, the NE. 4 of the SW, 2 of Sec. 21, T. 21 NM, R.4 Ey; ‘ 
Loretta E. Cosgrove and Chris Pendle, “the N. dof the rw: 4 of Sec. 
aby D, ernie 4 Eh; 
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isaeae B. Stowart, the W. 4 of the NW. i of ee: 9, 7. ae Nis 
R. Be gs. 8 

William D. Begg, the NE. 4 of thie NE. 2 1 of See. 33, T, 23 N., R15 E.; 
| Walter Cooper, the SE. 4 of the NW..4 1 of See. 15, Ake ad LN. R. 5 E.; 
and — 

Alexander B. Stewart) lot 4, Sec. 19, 7, 2 N,, R. 5 Bs ‘ all - in the 
Seattle land district, Washington. — 

As the several applications presented are one submitted for instr uec- 
tions, the entire matter is disposed of in one paper. 3 

Your said office letters report that the above. described eaeik: are 
- within the primary limits of the grants for the branch line of the North- 
ern Pacific Railroad as adjusted. to the map of definite location filed 
March 26, 1884.. They are also within the limits of the withdrawals _ 
upon the map of general route filed August 15, 1873, and the map of - 
amended general route filed June 11, 1879, of said branch line. It also 
appears that the tracts are within the limits of the withdrawal upon 
the map of general route of the main line of said road filed August 13, 
1870, but they fall north of the ae established upon said main ~ 
line a Tacoma. - 

It is claimed that the tracts above described have all been erroneously 
patented on account of the grant for said company ; further that the 
above parties have all contracted with the Northern Pacific Railroad 
Company for the purchase of the tracts described, but the conditions 
“named in said contracts have not all been performed, and as to some _ 
of them the stated time for the performance of the conditions has ~ 
expired, but no forfeiture of the contract has been declared by the com- 
pany and there has been no repudiation thereof by the purchaser. 
- You call attention to the position indicated by this Department in 
letter of May 3, 1897, returning the showing made on behalf of the 
Chicago, Burlington and Quincy Railroad Company, successor to the 
_ Missouri River Railroad Company, in.support of an‘application for con- 
firmation of title under the act of March 2, 1896, supra, in which atten- 
tion was called to the fact that a number of the tracts had only sie 
contracted for and that deeds had not been issued by the company ; 
which letter it was stated _ 

AS the confirmation is only in favor of the purchaser, and can not be avoked 


where the contract has not been completed or is surrendered, I have to direct that a : 
se parate list be prepared of such lands. 


In view of the position thus indicated, you submit the matter with- 
out recommendation for the consideration of the Pome and ; 1h 
your letter state that ne: i 


the railroad company has nat been called npon for any showing in these cases, ane. 
in so far as this office is informed has no knowledge of these applicnHons. 


The act of March me 1896, Is as follows: 


_ Be tt enacted by the Senate and House of Rep eseniatives of the United States of Ameri ica 
in Congress assembled, That suits by the United States to vacate and annul any p atent 
to lands heretofore erroneously issued under a railroad or wagon road grant, shall 
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only bé brought within five years fcom the passage of this act, aha suits ‘: vacate 
and annul patents hereafter issued shall only be brought within six years after the 
date of the issuance of such patents, and the limitation of section eight of chapter - 
five hundred and sixty-one of the acts of the second session of the Fifty-first Con- 
gress and amendiments thercto is extended accordingly. as to the patents herein 
referred to. But no patent to any lands held by a bona fide purchaser | shall be | 
vacated or annulled, but the right and title of such purchaser, is hereby confirmed: 
Provided, That no suit shall be brought or maintained, nor shall recovery be had for 
lands or the value thereof, that were certified or patented in lieu of other lands cov- 
ered by.a grant which were lost or relinquished by the grantee, in consequence of 
the failure of the government or its officers to withdraw the same from sale or entry. 
Src. 2, That if any person claiming to be a bona fide purchaser of any lands 
. erroneously patented or certified shall present his claim to the Secretary.of the 
Interior prior to the institution of a suit to cancel a patent or certification, and if it 
shall appear that he is a bona fide purchaser, the Seeretary of the Interior shall 
request that suit be brought in such case against the patentee, or the corporation, 
company, person, or association of persons for whose benefit the certification was 
made, for the value of said land, which in no case shall be more than the minimum 
government price thereof, and the title of such claimant shall stand confirmed. Aun 
adverse decision by the Secretary of the Interior on the bora fides of such claimant 
shall not be. conclusive of his rights, and if such claimant, or one claiming to be a. 
‘bona fide purchaser, but who has-not submitted his claim to the Secretary of the 
Interior, is made a party to such suit, and if found by the court to be a bona fide 
purchaser, the court shail decree a confirmation of the title, and shall render a 
decree in behalf of the United States against the patentee, corporation, company, 
person, or association of persons for whose benefit the certification was made for the 
value of the land as hereinbefore provided. Any bona fide purchaser of lands pat- 
ented or certified to a railroad company, and who is not made a party to such suit, 
and who has not submitted his claim to the Secretary of the Interior, may establish. 
his right as such bona jide purchaser in any United States court having jurisdiction 
of the subject-maiter, or at his option, as prescribed in sections three and four of chap- - 
ter three hundred and seventy six cof the acts of the second session of the Forty -ninth 
Congress, 
Suc. 3, That if at aly fhe prior to the institution of suit by the Attor ney- -General - 
to cancel any patent or certification of lands erroncously patented or certified a claim — 
or statement is presented to the Secretary of the Interior by or on*behalf of any 
. person or persons, corporation or cor porations, claiming thatsuch person or.persons, | 
- eorporation or corporations, is a bona fide purchaser or are bona fide purchasers of 
any patented or certified land by deed of contract, or otherwise, from or throngh the 
original patentce or corporation to which patent or certification was issued, no. suit. 
. or action shall be bronght to cancel or annul the pateut or certification for said land 
until such claim is investigated in said Department of the Interior; and if it shall 
appear that such person or corporation is a bona fide purchaser as aforesaid, or that 
snch persons or corporations are such bore side purchasers, then no suit shall he insti- 
tuted and the title of such claimant or claimants shall stand confirmed; but the 
Secretary of the Interior shall request that suit be brought in such case agaiust the 
patentee, or the corporation, compauy, person, or association of persons for whose — 
benefit the patent was issued or certification was s made for the value of the land as 
hereinbefore: specified. 


Prior to this legislation of March 2, 1896, the act of March 3, 1887 
(24 Stat., 556), and its amendinent of February 12, 1896, furnished the 
rule for the adjustment of all claims to lands erroneously certified or 
pateuted on account of a railroad land grant. .That act directed the 
bringing of suits for the recovery of title to all lands so erroneously 
certified or patented, and made provision for the protection of pur- 
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chases t in good faith of such lands from the railr oad by. citizens of the 
United States, or persons who have declared their intention to become 
such, and-authorized the issuance of patents to such purchasers “which 
shall relate back to the date of the original certification or patenting.” 
‘In the execution and administration of this act it was held that the 
title transmitted to the railroad company by the erroneous patent or 
certification ust be recovered before the Department could recognize 
the claim of the good faith purchaser and make the same goed by the 
issuance of a patent to him (6 L. D., 272, 276), | 
By the act of March 3, 1891 (26 Stat. 1095, 1099), the time for bring- 
ing suits to recover ile: to Jands err Aneoiele patented, was limited to | 
five years from the date of that. eon and this. limitation would have 
— expired March 3, 1896. sk 
— It having eon found impracticable to adj ust these grants within this 
period, the act of March 2, 1896, supra, was passed, extending the time 
for bringing such suits but providing, in the first section, that “no 
patent to any lands held by a bonuw fide purchaser shall be vacated or 
annulled, but the right and title of such purchaser is hereby confirmed.” 
This extension therefore does not apply to “any lands held by a bona 
jide purchaser. ‘i 
The statute of March 2, 1896, embraces three sections and from a 
consideration of the entire act it is evident that one of its objects was 
to relieve bona fide purchasers from the annoyance and delay incident 
to suits for the recovery of title under the act of 1887, In furtherance 
of this object the act of 1896 prohibits the vacating or annulling of a 
patent to lands held by a bona fide purchaser, and directly operates 
upon and confirms the right and title held by such purchaser under 


_ the erroneous patent and thereby avoids the necessity for the issuance 


of another patent as required by the act of 1887. 

The first question which arises is: Who is a purchaser within the 
meaning of the act of March 2,1896. That act and the act of February 
12, 1896 (29 Stat., 6), were adopted in furtherance of the general policy 
first declared in-the act of March 3, 1887, supra, of protecting those 
who, in good faith, purchased lands of pairoade on the strength of 
patents erroneously issued or certifications erroneously macle,. 

The act of February 12 , 1896, supra, provides: - 


That section four of an act entitled ‘An act to provide for the adj uebnient of land 
erants made by Congress to aid in the construction of railroads and for the forfeit- 
ure of unearned lands and for other purposes,” approy ed March third, eighteen 
- hundred and eighty-seven, be, and the same is hereby, amended by adding thereto 
the following proviso: «© Prov ided further, That where. such purchasers, their heirs or. 
assigns, have paid only a portion of fhe. purchase price to the company, which is 
less than the government price of similar lands, they shall be required, before | 
the delivery of patent for their lands, to pay to the government a stm equal to the _ 
difference between the portion of the purchase price so paid aud the government 
price, and in such case the amount demanded from the company shall be vag amount, 
paid to it by such purchaser.” | 
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3 Here ‘ite word purchaser is used to embr: ace one who had v paid only © 
a portion of the purchase price.” . : 

The third section of the act of tah 2, 1896, supra, speaks of .pur- 
chasers ‘by deed or contract, or other wise,” thus including under the - 
term “purchasers” those vie are without a deed passing the legal 
title, but. who are nevertheless deemed to occupy the status of a pur- 
chaser of the Jand. 

It was a matter of common kuowledge at the tine of the passage of 
this act that the lands claimed by railroads under their grants were to 
a great extent held and occupied by those who in good faith had entered 
into contracts providing for the purchase of such lands and payment. . 
therefor in five, ten or some other number of annual installments, and 
conferring upon the purchaser the right to occupy, cultivate and improve * 
- the lands from the date of the contract. For many years this had been | 
the prevailing method of disposing of railroad lands, both patented and — 
- unpatented. : 
In common understandin g the word anne tices -” ineludes those who — 
hold Jands under such contracts, and: the history of this legislation 
seems to make it quite clear that the word Was so used in the act of | 
March on 1896. The reasons for protecting those who have obtained 
deeds but who have not made full payment, or for protecting those who 
_ have made full payment but who have not obtained deeds, apply with 
equal force to those who, while they have neither made full payment 
nor obtained deeds, have nevertheless made binding contracts to make 
complete payment and hold the enforceable obligations of the railroads 
to execute and deliver deeds and who on the faith thereof may have — 
-Inade valuable and permanent improvements upon theland. Thisview | 
of the language employed insures the equal protection and benefit of __ 
the statute. to those who from necessity purchased upon long-time con- 
tracts providing for small annual payments and who expected by the 
cultivation and use of the land to obtain the - means wherewith to make 
ultimate payment therefor. 

The Department is of opinion that one who, wider a saieistiig con- 
tract of the character here described, in sood faith, holds lands so 
erroneously patented or certified, is a bona fide pnrohase: within the . 
. Meaning of the act of March 2, 1896, whose right and title are thereby 
confirmed. The fact that the fae for making some deferred payment 
has not arrived, or that with the indulgence of the railroad some 
deferred eae cient may have been passed, does not alter his status as a 
purchaser, if, in good faith, he claims the land under a contract which 
has not heen surrendered or otherwise avoided. | 

Iu the case of the Chicago, Burlington and Quincy Railroad Goi 
pany, before referred to, the construction of the word “purchaser” was 
considered, but in view of the act of February 12, 1896, and the act of 
March 2, 1896, and upon further consideration, what was then said upon | 
that question is recalled. | 
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You nar attention to an ‘meee hte or defect in the execution or 
Signing of the Cooper and Stewart contracts, but since only copies of 
those contracts are submitted and since upon inspection thereof it 
seems more than probable that the purported copies are not coniplete 
transcr iptions of the originals, the matter will not be noticed further 


than to suggest that the attention of the applicants be called to the 


apparent defect in order that any error in the copying may be corrected. 
- In connection with those applications your attention is called to the 
fact that it is first necessary to ascertain whether the tract involved 
was erroneously patented or certified, and before any determination is 
had of that question, the railroad company should be notified of the 
application and be given an opportunity to make a showing. To that 
end it is directed that, upon the filing of an application for contirma- 
tion, the company, or its successor in interest, be advised thereof and 
allowed thirty days within which to show cause why the tract involved 
should not be held to have been erroneously patented or certified on 
account of its grant and the title of the purchaser held. confirmed. It 
1g only where the title of the purchaser stands confirmed that demand 
can be made upon the company for the value of the land under the act 
of March 2, 1896. | : 

if any such application: embraces iad ail was - covered by a home- 
stead or preemption entry, which has been erroneously cancelled on 
account of the railroad grant or a withdrawal of lands in aid thereof, 
the entryinan should also be notified of. the application and be given 
thirty days as a reasonable time within which to apply for reinstate- 
ment under the third section of the act of March 3, 1887, in default of 
which the land will be otherwise disposed of ‘according is jaw. 


‘RAILROAD LANDS—CONFIRMATION—ACT OF MARCH 2, 1896. 
CHICAGO AND NORTHWESTERN Ry. Co. 


The distribution, under a plan of reorganization, of lands erroneonsly patented on | 
account of a cae oad among the holders of mortgage bonds, issued by the com- 
pany receiving the benefit of the grant, brings the parties receiving such title 
within the confirmatory pr ovisions of the act of March 2, 1896. 

—A demand under the act of March 2, 1896, for the payment of the covernment price 
of lands erroneously patented on account of a railroad grant and thereafter dis- 
posed of to bona fide purchasers, should not be made on a railroad company as 
the successor in ‘interest to the company receiving the benefit of the grant, if it 

appears that, as such successor, said company received no benefit irom the sale 

of the lands erroneously patented. | . 


Secretary Bliss to the Commissioner of the General Land pee April 
(W. V.D.) — 6, 1898. ee (F.W. 0.) 


With your office letter “BE” of March 23, 1898, is forwarded an 
answer filed on behalf of the Chicago and N ori wcciors Railway Com- 
pany to the rule Jaid upon said company to show cause why reconvey- 
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ance should not be made of certain tracts found by the adjustment 
made by your office to have been erroneously patented. 

-The lands in question were patented on account of the grant imade 
by. the act of June 8, 1856 (11 Stat., 20), to the State of Wisconsin, to 
aid in the construction of arailroad from Fond du Lac, on Lake Winne- 
bago, northerly to the State line, which grant was by the State con- 
ferred upon the Chicago, St. Paul and Fond du Lae Railroad Company. 

It is not shown for what reason the lands ineluded in the rule issued 
by your office were held. to have pee exceed from the grant above 
referred. to. 

From the answer filed on behalf of the Givcaxs and Norther aateen 
Railway Company it appears that all the lands covered by the rule, 
‘except a forty-acre tract, were distributed to the holders of certain 
mortgage bonds issued by the Fond du Lac company prior to the incor- 
poration of the Chicago and Northwestern Railway Company. | 

The Fond du Lac company defaulted, and the purchasers at the fore-. 
closure sale under the mortgage issued. by the Fond du Lac company in 
the re-organization became the incorporators of the Chicago and North- | 
western Railway Company. Said last-mentioned company, however, - 
never received any benefit from the sale of the lands embraced in the 
rule under consideration, for the reason that it took a mere naked legal 
title in the lands, incumbered with the interests of the holders under 
the mortgage bonds issued by the Fond du Lac company, for which due 
provision was made in the plan of re-organization. 

In submitting said answer your office letter states that: 


The showing of bona fide purchase of the lands in my judgment is anioiede: to 
warrant a declaration by the Department of a confirmation of title in the purchasers 
under the provisions of the act of March 2, 1896 (29 Stat., 42). There remains the 
question as to the advisability for institution of suit for the recovery of the price of 
the land. It is clear from the answer of the Chicago and Northwestern company that 
it acquired no interest or right in the lands guaranteed to the original holders. of the 
_ bonds secured by the mortgage made by the Chicago, St. Paul and Fond du Lac com- | 

pany under the plan of re-organization aforesaid, which was accepted by all parties — 
concerned, including said Chicago and Northwestern company; that said lands were - 
sold under the provisions of the fourth section of the granting act, which authorized 
the sale of one hundred and twenty sections of land within a continuous limit of 
tweuty miles of the line prior to the construction of said road,.and upon the comple- 
tion of. any section of twenty miles of road, of additional lands not exceeding 0 one 
hundred and twenty sections for each twenty miles of road constructed. 

' This office has no other knowledge of the so-called re-organization spoken of in 
the company’s answer than is found therein, but the Chicago and. Northwestern 
Railway Company is the successor to the Chicago, St. Paul and Fond du Lac com- 
pany both as to its railroad and the grants made in aid of its construction. It 
secured the benefits of said grant and must be charged, I think, with the obliga- 
tions thereof, and as the Chicago, St. Paul and Fond du Lac company is probably 
not now in existence, and no other party or parties appear to-be responsible for the 
erroneously patented lands, it is suggested that instructions be given that demand 
be made on said ancese and Northwestern company for the eovcrmmens price of 
such lands. 
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After careful consideration of the sowing: made | in the answer to the 
ule, together with -your letter submitting the matter, it seems clear. 
that all the lands covered by said rule have been disposed of to bona: 


_ _ fide purchasers, whose titles are hereby declared to have been confirmed. 


Relative to the suggestion eontained in your office letter to the effect 
that demand be made upon the Chicago and Northwestern Railway 
Company for the government price of such lands, there would seem to 

be no good ground upon which such demand could be made of that 
company for the value of the lands so erroneously patented, for the 
reason that it never received any benefit therefrom. 

While. it is clear that if the lands were shown to have been errone- - 
ously patented the right of recovery would remain in the United States, 
unless the lands vere shown to be in the hands of bona fide purchasers, 
yet. any right of action in the United States for the value of the lands 
would seem to be limited to a suit against the company that received 
the benefit from the sale of such err oneously patented lands, and it 
- would be necessary in such a suit to show that the company against 

which the suit was brought received the benetit from the sale of such 

erroneously patented lands. That the Chicago and Northwestern Rail- 
way. Company succeeded to the grant conferred by the State upon the 
Fond du -Lac company, and to such road, if any, as had been con- 
_ structed by said company prior to-the foreclosure proceedings before 
referred to, is not a sufficient showing of a benefit derived by the 
Northwestern railway company from the sale of the Panesar tracts 
covered by the rule under consideration. 

In the matter of the adjustment of the grant made nder the act of 
March 3, 1863 (12 Stat., 772), to the State of Kansas, to aid in the con- 
straction of a certain railioad, which .was by the State conferred upon 
the Leavenworth, Lawrence aud Galveston Railroad Company, your 
office letter of June 8, 1895, made report that certain lands had been 
erroneously certified and patented on accountof said grant, and for the 
recovery of the same a rule was served upon resident counsel of said - 
company, to which counsel responded calling attention to the fact that 
the Leaven wor th, Lawrence and Galveston company had passed out of 

existence; that mata company was succeeded by the Southern Kansas 

Railway Company, and that the road at the time of the answer was 
operated by the Atchison, Topeka and Santa Fe Railroad Company, 
- which latter company, however, disclaimed having received any benefit 
from any of the lands covered. by the rule, it being alleged that said 
‘lands were disposed of by the Leavenworth, Lawrence and Galveston . 
company before it passed out of existence. 

This matter was considered in departmental communication of Feb: 
ruary 21, 1895 (L. & R. Press Lopypook No. i page oo in which it | 
was held: 7 


If the answer amas by 4 ae Atchison, Topeka anid Santi Fe mailed eeanoniy be . 


true, and as there is nothing to be found in the record which suggests the con- - 


trary, it follows that such railroad = company never had any such connection with | 
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the lands in question as would subject it to suit on- behalf of the United States to 
compel a re-conveyance of the land. The title to such lands, if the answer be true, 
was never in the Atchison, Topeka and Santa Fe Railroad Company, and it therefore 
follows that the company could not reconvey the jauds to the government, Therule . 
to show canse is therefore discharged. . 

Upon inquiry at your office it is learned that no subsequent sation 
was ever taken looking to a.demand upon the Atchison, Topeka and 
Santa Fe Railroad Company for the value of the lands shown to have © 
been erroneously certified and patented to. the Leavenworth, Lawrence 
| and. Galveston Railroad Company. | | 
It would therefore seem that the construction placed. ‘upon: said 
- departmental communication discharging the rule in effect relieved the 
Santa Fe railroad company of any responsibility on account of the 
lands shown to have been so erroneously certified and patented. 

No sufficient reason appears why a like disposition. should not be 
made of the case in hand, and the suggestion contained in your office 
letter under consideration, to the effect that-you be instructed to 
demand of the Chicago and Northwestern Railway Company the value 
of the lands covered by the rule to show cause, is not approved, and. 
the rule issued by your office is bereby discharged. 

It might be stated that the answer to the rule admits that one tract, 
covering forty acres, embraced in the rule, was.sold by the ‘Chicago | 
and Northwestern Railroad Company for ohne hundred dollars. As to 
said tract there would seem to be no reason why suit might not be 
‘instituted to recover the value of the same if it were established that 
the tract was erroneously patented on account of the grant; but in | 
view of the small amount involved it is not. deemed advisable to eiece . 
proceedings looking to the institution of suit. | a 

The showing submitted with your office letter of March 23, 1898, is 
herewith returned to the files of your office. a 


INDIAN. LANDS—ACT OF JULY 1, 1892. 
 OOLVILLE RESERVATION. - 


‘No part of the Colville Indian reservation restored to the publie domain ‘by the ach 
of July 1, 1892, should be opened to settlement and entry prior to the survey of © 
the entire tract, unless the Indians choose to take their allotments prior to the 


completion of the survey; but-if they do so elect, then all the lands so restored | 


to the public domain may: ‘be ca to settlement, though ‘a portion of them 
may be unsurveyed. 


| Assistant Attorney y General Van Devawler to the Secretary of the Interior, 4 
Apr al 95 (1898. 


Tamin receipt, by nererende from. you, « of: a communication from the 
Comunissioner of the General Land Office, relating to the opening of a 
part of the Colville Indian reservation under the act of. July 1, 1892 
(27 — 62), in which he glee an opinion as to whether any part | 
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| of the lands restored to the publie dodiain by that act can be opened. 
to settlement and entry by proclamation of the President in advance 
of the. survey of the entire tract so restored. 
The first section of the act provides 

That subjéct' to the reservations atid siosiaiit of lands in sever ralty to the individ- 
ual members of the Indians of the Colville Reservation in the State of Washington 
herein provided for {a certain described portion of that reservation] is hereby, 
vacated anc restored to the public domain, notwithstanding any.executive order or 
other proceeding whereby 1 the same was set apart as reservation for any Indians or 
bands of Indians, and the same shall be open to settlement and en try by the proc- 
lamation of the President of the United States and.sliall be disposed of under the 
general laws ere to the a of public lands iD une State. of. nea “ye 
ington. | | 


~The fourth section of the act provides: for the silotnénes ote severalty 
mentioned in the first section, and contains the oe directions 
upon that subject: oa 
That each aud every Indian now sostaing upoll the petien of the Colville Indian 
reservation hereby vacated and restored tothe public domain, and who is so entitled 
to. reside thereon, shall. be entitled to select from said vacated portion eighty acres 
of land, which shall be allotted to each Indian in severalty. No restrictions as to 
locality shall be. placed upon such selections other than that they shall be so located 
as to conform to the Congressional survey or subdivisions of said tract or country, 

.. Such selections shall be:‘made within six montls after the date of the Presi- 
dent’s proclamation opening the lands hereby vacated to settlement and entry, ‘and 
after the same. have been surveyed, and when snch allotments have been selected as 
aforesaid and approved by the Secretary of the Interior, the titles thereto shall be 
held i in. trust for the benefit of the allottees respectively. — 

AD examination of the sections mentioned shows that the restoration 
to the public domain and the opening to settlement and entry by execu- 
tive proclamation provided for in the first section are in terms made 
subject to the Indian allotments in severalty provided for in the fourth 
‘section. The latter section directs that the allotments shall be made 
from the portion of the reservation restored to the public domain, that 
_ they shall be selected. by the individual Indians without restrictions 
as to locality other than that they shall conform to the congressional 
survey or subdivisions, and that . 
such selections shall be made withta six . months after the date of. die: President’s 


proclamation opening the lands hereby vacated to settlement and entry, and after | 
the same have been surveyed. | 3 


The communication from the Commissioner of the General aaa 
Office shows that a considerable portion, but not all, of the tract so 
restored to the public domain has been surveyed. | 

The Indian allotments provided for must “conform to the Oouaies 
sional survey or subdivisions,” and therefore can only be made from 
surveyed lands, They are not to be otherwise restricted in locality. 
“Having the entire tract, so restored to the public domain, from which | 
to make selection of their allotments, it follows that the Indians, under 
‘the present legislation, can not be required to make such selections 
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until the entire tract has been surveyed and thereby rendered ee 
to selection. . 

Nothing in the act prohibits or prevents the ane of allotments 
before the executive proclamation opening the lands to settlement and 
entry. A consideration of the entire act shows that the period for 
selecting allotments begins when any portion of the tract is surveyed 
and ends with the expiration of six months after the entire tract is 
surveyed and opened to settlement and entry by executive proclama-. 
tion. While they can not be compelled to do-so, the Indians may 
choose to take their respective allotments from the lands now surveyed. 
In that event there would be no objection to an‘executive proclamation 
opening to settlement and eutry the entire tract restored to the public 
domain, ‘although a. portion of it be unsurveyed. If, however, the 


THdiaie are not disposed to select all of their allotments from the leads 7 


now surveyed there would be serious objection to a proclamation open- 

ing them to settlement-and entry in advance of the completion of the 

surveys. The objection lies in the fact that any one settling upon or 
entering any of the lands under-such proclamation would do so subject 
to the right of an Indian to select the same as an allotment at any 

time before the expiration of six months after the entire tract had been 
surveyed and opened to settlement and entry. The survey of the lands 
now. unsurveyed may, because of insufficient appropriations, or other- 

‘wise, be long postponed and it would not be consonant with good 

administration to invite settlement and entry of lands which at:some 

indefinite time in the future may be taken for Indian allotments with- 
out reference to the preceding settlement or pony Uhereor.s 
Approved, April 9, 1898. | 
CO. .N. Buiss, | 
Secretary. 
DESERT LAND—ACT OF AUGUST 4, 1894—CANCELLATION, 
| Maxson v. CORY ET AL, — | ; 

The act of August 4, 1894, dispensing with annual expenditure on desert entries 

for that year applies to entries existing at the time said act took effect, and 
_ does not operate to revive entries rightfully canceled prior thereto. 

The assignee of a desert entryman is not entitled to notice of action, on the part of 
the government, adverse to his interests, if he has not prior to ‘euch time filed. — 
evidence of the assignment. 

The cancellation of a desert land entry without due notice of such action to the 
original entryman, with opportunity given him to show cause why such action 
should not be taken, is unauthorized by law, and an entry so canceled prior to 

' said act of 1894 must be held in law an existing a and punoreeare entitled to 
the benefit of said act. 


Secretary Bliss to the Commissioner of the ‘General Land Office, Aprit ' 
(W.V.D.) 9, 1898. = — (HG.) 


J anuary 11, 1892, J ohn D. Cory made desert land entry for the S. $ 
of Sec.’ 28, 'T. "8 N., RB. 12 Wi, S.B.M., within the limits of the Los 
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| ‘Angeles, Califor nia, land district. “April, 1893, the entryman assigned 
and transferred all his interest therein to W. if Holliday, who, there- 
after, aud on J uly 15, 1893, assigned and transferred all his ‘interest 
herein to Matthew Maxson, the contestant. | 

January 28, 1893, Cory. the entryman, prior to his assignment of 
said entry, filed is annual proof of expenditures to improve said land. 


for the first year, but no ‘proof was filed of the eee for the 


second entry year endin g January 11, 1894. 

April 30, 1894, the entry was canceled: by your office for failures to 
“make annual: proof for the second year, but, on March 16, 1895, the | 

entry was reinstated upon the application of Maxson, as aacionee of 
the assignee of the entryman, because the parties in interest had not 

been alowed an opportunity to appear and show cause why the entry 

should not be canceled. 

- After the cancellation of the entry and batons: it was cebiorad of 

record, the following entries were made, wholly or parti ally, of portions 

of the original entry of Cory—namely: August 6, 1894, Abner D. 


_. Melick made-desert land entry for the SE. +4 of the SE. 4 of said sec- _ 


tion 28,T.8 N., R.12 W.; August 9, 1894, Kate A. Calkins made desert 
land entry for the NE. 4, N. 4 of the SE. 4, SW. 4 of the SE. 4 and the 
SE. 4 of the SW. + of said section; and September 4, 1894, Bessie R. 
Atkins made desert land entry for the W.4 of said section: 

_ A hearing was directed by your office,in order to determine the 
rights of the claimants to the land, including any question affecting 
the qualifications of the assignees, and the sufficiency, as ground of 
caucellation, of the fact of failure to make yearly proof prs to the 
expiration of the time prescribed for final proof. 

This hearing was had May 27, 1895, at which all of the parties 
appeared, either in person or by attorney. Cory and Holliday, the 
original enbrnihen and his assignee, waived all of their rights in favor 
of Maxson, the assignee of the latter. The evidence taken at the hear- 
ing was in behalf of Maxson, except the testimony of Melick, which | 
related solely to the state of the record and his ignorance of the right 
of Maxson when he (Melick) made his entry. The local office found 
that the entries of Melick, Calkins and Atkins were properly allowed, 
on the ground that the laud was opened to entry when they were sever- 
ally made, and there was no record then showing any existing claim of 

Maxson, although the good faith of Maxson was conceded. | 
| Upon Maxson’s appeal, your office, on April 24, 1896, reversed this 

‘decision, and held for cancellation the several entries of Melick, Cal- 
kins and Atkins, in so far as they conflict with the entry of Marcon 

Calkins and Atkins pe No appeal or other action was taken 
by Melick. : 

The record and the testimony show that Cory, the entryman, aaciened 
his interest in his entry and the land involved therein to Holliday, and 
-that the latter assigned his interest therein to Maxson for six hundred 
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dollars; that Cory filed in due time his proof of his first yearly expend- 
iture of six hundred dollars in boring an artesian well on the tract, 
which flows twenty-five or more miners’ inches of water, and the 
expenses connected therewith; that Maxson was qualified as assignee 
to hold the land, except as to his citizenship, which was not proved; 
and that Cory iaformied Maxson that everything necessary was done 
to hold the land for two years. No proof was submitted of the yearly | 
. expenditure for the second entry year ending January 11, 1894, | 
Under the act of August 4, 1894 (28 Stat., 226), it Was, ainong other 
things, provided that where declarations of intention to enter desert 
~ land had been filed prior to the taking effect of the act, the requirement. 

that the persons filing the same should expend the full sum of one dol- 
lar. per acre during the year toward the reclamation of the Jand entered 
should be suspended for the year 1894, and such annul expenditure 
for that year “and the proof thereof” was dispensed w ith. Your office 
held that, as this act was approved and took effect prior to the entries 
of Melick, Calkins and Atkins, it applied to this case, and, that the 
yearly pr net for the second year was dispensed with under the terms 
of the statute, and was not due until January 11, 1895. 

This is not the controlling question in the case. If the entry of Cory 


was rightfully canceled by your office, on April 30, 1894, itis manifest _ 


that at the time of the taking effect of the act of Doieaat 4, 1894, which, 


_* among other things, dispensed with the annual proof on desert = imide ie 
_ for the year 1894, the entry was not a subsisting entry, and the statute 


did not apply to it. The act can apply only to entries existing at the © 
time of its taking effect, and can not operate to revive prior entries 
rightfully eanceled. (See Parsons v. Venzke, 164 U.S., 89.) | | 

The entry, although canceled prior to the approval of this act, was 
thereafter reinstated by your office: because the parties in inter — had ~ 
not been allowed an opportunity to appear and show cause why the 
entry should not be canceled. The record did not disclose the interest 
of Holliday in the tract, nor does it appear that there was any evidence 
of the assignment of Cory to him, until after the cancellation of the 
~ entry-and about the time Maxson filed his etition to have the entry 
reinstated, when he also filed the original assignment from Cory to 
Holliday, and the assignment from Holliday to Maxson, which was_ 
endorsed on the instrument. Holliday insists that the assignment was. 
filed directly after the same was executed and delivered to him, and it —_ 
- appears that the fact that he was the assignee of Cory, the ane yman, 


must have been known to the local office, as he, Holliday, was the only _ 


one. who received notice of the contemplated cancellation of the entry 
for failure to make annual proof for the second entry year. | 
. No notice was given cither to Cory the original entryman, or to Max- 
son, a8 assignee of the entryman. Such notice to Maxson was not. 
— required, as he had nog disclosed his interest in the entry, by filing the 

‘proper certified copy of the original assignment in the local office. It 
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does not appear that there was ever any record of the several assign- 
ments at any place, either at the local. office or that of the Proper 
recorder of the county where the land is situate or elsewhere, 

Generally, an assignee, to be in a position to demand protection coal 
notice from the local office, must inform that office of his rights. Van 
Brunt e¢ al. v. Hammon, 9 L. D., 561; American Investment Oo., 5 
L. D.,6U3. The assignee of a desert land entry is required to prove his 
assigument by filing an affidavit-and a certified copy of the instrument 
ander which he claims, and must make affidavit as to the amount of land 
held by him. Circular, General Land Office, 40. None of these require- 
ments was observed, either by Cory or Maxson, the assignee, owing to 
their ignorance of the law and departmental roanireient® 

But, although notice was given to Holliday, to which he was not 
entitled of record, but to which he was entitled if his interest had been 
disclosed by a compliance with the law on his part, and although notice 
was not required tu be give to Maxson, who had not complied with 
the regulations in filing his affidavits and evidence of the assignment, 
yet notice should have been, but was not, given to the orginal ouny: 
man and assignor, Cory. | 

This has always been required in the case of. setaoiad: entice’ where 
final receipt las issued, and where the tract covered by such entry is 
held to be subject to alienation. United States v. Gilbert e¢ al., 17 L. D., 
20; William A, Fowler,.17 L. D., 189; Lambert v. Lambert, 21 L. D., 
169; Drew v. Comisky, 22 L. D.. 174; United States v. Montoya etal. 
241. D., 52. As much reason exists in requiring notice to be served : 
upon the entryman of a desert land claim, under the law permitting 


_. assignments before the entry is completed by fiual. proof, as in those 


eases where the tract may be transferred only after final proof. In 
either case, the entryman should be afforded an opportmnity to be heard. 
before the entry is canceled, in order to protect his rights growing out 
of the assignment or transfer, and to couclude him by the proceeding. 
. Tt follows that the cancellation of the entry was not rightful, and 
that it must be considered as an existing entry at the time of the taking 
effect of the statute dispensing with yearly proof under that and like 
existing entries. Subsequent to the decision of your office in the case 
at bar, the rule was announced in the case of Hodgson v. Epley, 23 
LL. D., 293, 296, as to the computation of time under the statute, as. 
follows: | . | 

Tf the entryman was in defanlt.for the year ending in 1894, the act should be 
applied to cure the default for that year. If not in default for the year ending in 
1894, he should be excu-ed for the entry year begiuning in 1894. 

“In this case, the second entry year expired January 11, 1894; ana 
therefore the proof of the annnal expenditure for the ene pre- 
ceding that date was dispensed with by the statute, the entry must be 
considered oue falling within the terms of the statute, as its cancella- 
tion had been illegal. The failure to file yearly proof for that year is 
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not, therefore, a cause for the cancellation. of the entry now, as -atihi 
proof has. eed dispensed with by the express terms of the statute which 
applies to entries existing at the time of its taking effect. ; 
_” There is evidence tending to show that the assignment from Cory to 
to Holliday was held as collateral security for a debt due from the for- 
-mIner to a bank in which the latter was a large stockholder, but this fact. 
docs not invalidate the assignment. At any rate, Maxson purchased 
the rights of Holliday in good faith and for a valuable consideration, 
and with the kuoéwledge and consent of the original assignor. The 
failure of the parties to comply with the law in reference to filing evi- 
dence of. their assignments and the affidavit of interest was not an 
intentional disregard of the law and departmental requirements, but | 
was caused by ignorance of them, 
The hearing supplies the omissions, except as to the citizenship of | 


Holliday and Maxson, the assignees. They will be permitted. to file 7 | 


their affidavits showing this fact, and the other facts required of 
assignees. It is not intended by this decision to decide the matter as _ 
to the yearly proof for the third entry year, as that. matter is not in 
issue. Maxson states that he is ready to furnish the same, but there 
is:ho showing that it had been made. : 

Upon furnishing this required proof the entry of J ier D. Cory will 
remain intact, and so much of the entries of the parties to this pro- 
ceeding as are adverse to such ony will be canceled, | 


" TACKSON ET AL. v, Garner, 


Petition for re-review denied by Sensing Bliss, fer; a, 1998, Sée 
departmental decision of September 22, 1897, 25 L. D., 213, also 26 | 
L. D., 48. 


' RAILROAD LANDS—-SETTLEMENT CLAIM-—SECTION 5, aes OF MARCH 
85 Toot Tv. . . Ps 


Tacoma LAND Co, uv. NoRTHERN PACIFICO R. R. Co, ET AL 


Lands embraced within homestead stele or Secon filings at the date of a 
railroad grant, or at the time. when said grant takes effect, are excepted. from. 
the operation of the grant. : : 

A corporation created and existing under the laws of a State is a citizen of the United 
States within the intent and meaning of section 5, act of March 3, 1887. 

A settlement within the corporate limits of a city can confer no pre-emptive right 
on the alleged settler, where no steps are takeu to subject the land to the settle- . 
ment laws under the act of March 3, 1877 G BEOr to the repeal of the pre-emp- | 
tion Jaw. a. a 
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A settler who, nider the law as it stood at the time of is settlement, had exhausted 
_-his homestead right by a prior entry, is not entitled to make a second ov addi- ~ 
tional entry under the act of March 2, 1889, where prior to the passage of said 
act, and prior to the initiation of a wall settlement claim, the land had been 
- sold by a railroad company as part of its grant, and the right of the purchaser 
validated by the act of March 3, 1887. 


Seven y Bliss to the Commissioner of the Geass al Land Office, Ant 
(W.V.D.)  - 12, 1898. se ee” ATW, .) 


Ten separate appeals have been filéd from your office decision of 

September 20, 1895, sustaining the action of the local officers in award- 
ing to Abner Shrives: upon certain conditions, the right to nake entry 
of the SE. 4 of the SW.$ of Sec. 5, and to the Tacoma Land Company. 
the right to purchase diider the. pone of Sec. 5 of the act of March 
8, 1887 (24 Stat., 556), the W. 4 of the NE. 4, the E E. 4 of the NW. 4, and 
lots 1 and 2, See: 7, and the EK. $ of the NW. 4 of Sec. 29; all in town- ~ 
Ship 20 nor th, range 3 east, W. M., Olympia land distr ict, ‘Washington. 
. The several tracts involved are all within the limita of the grant. 
made by the joint resolution of May 31, 1870 (16 Stat., 378), for that 
portion of the main line of the Northern Pacific Railroad between 
Portland, Oregon, and Puget Sound. The E. 4 of the NW. < of said 
section 29 is also within the limits of the grant for the branch line 
of said road across the Cascade Mountains, as shown by. the map of 
definite location of such branch line filed March 26, 1884.. 

At the date of the passage of the joint: resolution of May 31, 1870, 
supra, the tracts above described in sections 5 and 7, were sabres in. 
subsisting homestead entries of record, which were, subsequently to 
the passage of said resolution, canceled. The tracts were, therefore, 
excepted from the operation of the grant made by said resolution. 
Northern Pacific R. R. Co. v. Bardon (145 U.S, 535); Northern Pacific 
R. R. Co. (20 L: Ds, 514). The remaining tract in section 29 was 
included in the pre- emption declaratory statement of Richard .Martin- 
dale, made February 27, 1869, alleging settlement on the 19th of that 
month. This filing a of record, uncanceled, both at the date of the 
passage of said. joint resolution of May 31, 1870, and also at the date 


of definite location of said Cascade br anch, March 26, 1884, and was 


therefore excepted from the operation of the grants for both the main. 
and branch lines of said road. ‘Fish v. Northern Pacific, on review : 
(23 L. D., 15); Whitney v. Taylor (157 U. S., 585). 7 
It therefore appears that all the land flere involved was sated 
from the operation of the grants for the Northern Pacific Railroad 
Company. Your office so held; from which the Northern Pacific Rail- 
road Company duly appealed, and after a careful consideration of the | 
- matter your office decision in this particular is affirmed. a 
It might be stated that all the land here involved is in close prox: : 
_. imity to Tacoma. It appears that a portion thereof has been. within 
_ the corporate limits of the city of Tacoma since February 3, 1875. It 
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also appears that other portions of the land were included within the 
city by the extension. OF its boundaries at a special election held April | 
1%, 1891, | 

“The Tacoma Land | Company, originally known as the Southern 
Improvement Company, was incorporated under the laws of Pennsyl- 
yania in 1871, with authority to do business in the then Territory of. 
Washington, as provided for in its articles of incorporation, a copy of 
which was filed and recorded in the office of the Secretary of the Ter- - 
_ritory, on J anuary 3, 1874. On October 20, 1892, it applied to purchase, 
- under the provisions of the act of March 8, i887, supra, all the lands 
here involved, basing its claimed right upon a paHehase made of the 
Northern Pacific Railroad Company on December 30, 1874; of a large 
body of land, including that here in question, as sien by certified 
copy of the conveyance which was duly TeCORG in the oy on 
March 10, 1875. © 

It is insisted that the Tacoma Land Geena being a corporation, 
- is not a citizen of the United States or a person who has declared his 
intention to become such citizen, aud is, therefore, not entitled to the 
benefits of the remedial legislation contained in the fifth section of the 
act of March 3, 1887. This question has frequently arisen in the land 
department in the administration of this act. In Telford et al. v. Key- 
stone Lumber Company, on review (19 L. D., 141, 145), tt was said: 
‘It will be noticed that the language of the section in defining the personal quali- 

fications of purchasers, is: ‘Citizens of the United States, or to persons who have 
declared their intention to become such citizens.’ Unlike the settlement laws, the 
~ further qualifications that they be over twenty-one years of age, or the head of a - 
family, are not included in the section. No personal act, such as settlement, resi- 
dence and cultivation, is reqnired, or could be interpolated into the statute, and the 
acreage is not limited that the citizen could. purchase. It seems to me that in view 
of this, it is not going too far in the construction of this section, to say that a cor-_ 
poration, where the purchase is made in good faith, and under the couditions pre- 
scribed, may have the benefit of the remedial statute, and that ‘citizen,’ as here 
used, shout be construed as including corporations. 

In Daily v. Marquette, Houghton and. Ontonagon R. R. Co. et at. (19 
L.D. , 148), it was said: | . : 

This obj ection is pressed with 1 much iisistence: and a number of decisions are s cited i 
to sustain the contention. An examination of those decisions shows that their pur- 
port has been, in each instance, misunderstood aud misconstrued. They only goto . 


the exteut of holding that a corporation is not a citizen for a}] purposes. There is, 
however, a long line of decisions which holds that a corporation is a citizen of the 


State wherein it has a legal existence, and as such citizen can sue and be sued in the 


courts of the United States, (Railroacl Company v. Wheeler, 1 Black, 285; and 
Santa Clara Co. v. Southern Pacific R. R. Co., 118 U. S., 395°6, where the supreme 
court refused to hear an argument on the jaecuon: ) For a fall disenssion of the. 
question, reference is made to the case of the Louisville R. R. Co. v. Letson. (2 
How., 497), where the court concludes, p. 558,—‘that a corporation created by 
and done business in a particular State is to be deemed to all intents and pur- 
_ poses as a person, although an artificial person, an inhabitant of the same State for 
the purposes oF 18 incorporation, capable of being treated as a citizen of that State 
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as rites as.a natural person. A Ana. many sities authorities to the same effect might 
be cited. As such citizens of the State they are in contemplation of law citizens of 


its laws. (Minneapolis R. R. Co. v. Beckwith, 129 U. 8., 26.) The omeeon, on the 


groun d that the land company is not a citizen, ds overruled. 


See also Gasper et al. v. St. ‘Louis River Water Power Co. (22 Li. D, 

587), Nevada Southern Railway Co. (22 1. D., 1). 7 

The departmental rulings upon this question have been uniform and 
many tracts of land of great value are now held ther eunder, the title to 
which is wholly dependent upon these rulings. oe 
In United States v. Northwestern Express Co. (164 U.8., 686), the 

sole | question presented was whether a corporation created under 
the laws of the State of Minnesota was a citizen of the United States 
within the meaning of the act of March 3, 1891 (26 Stat., 851), confer- 
“ting upou the court of claims jarisdietion: to inquire aie and finally 
7 adjudicate “all claims for property of citizens of the United States” 
taken or destroyed by Indians under the cireumstances specified 1 in the 
act, and at page 690, the court said: — | 

“The act in question was a provision made By, the United States as the euardian of 
the Indians, controlling as well their persons as their property, designed to make 
provision for the payment, of the injuries committed by its wards. It certainly 
contemplated that citizens of the United States, even strictly speaking, should be . 
matle whole for the losses they might have sustained. But it is evident that cases 
might arise, where, in order to make restitution to citizens of the United States, the 
term in question would require a coustruction embracing Federal and state corpora- 
tions. For, as the legal title to the property of a corporation is generally in the 
corporation, claims for damages to such property could not’ be presented in the 
names of the several stockholders. To deny relief to such a corporation would be 
practically therefore to refuse redress to citizens of the United States. | 

It nrust have been contemplated, therefore, that a corporation thus char tered by 
Congress was to be treated under the terms of the act. herein referred to as a citizen 
of the United States for the purposes thereof; and the same reasoning which thus 
operates to bring a Federal corporation within the terms of the act, leads also to 
the necessity of including corporations of the several States of the Union. 


See also Sniyth v, Ames (159 U. S. , 406). 

The Tacoma Land Company being a corporation created and existing 
under the laws of the State of Pennsylvania, is a citizen of the United 
States within the meaning of the act here in auesnon and the decision 
of your office to that effect is affirmed. 

The humerous claims made for this land under the homestead and 
pre-emption laws, and applications to locate scrip, are élearly set forth 
in your office aaasions and date back to March 21, 1884, when Donald | 
McRae tendered his homestead application to enter the SE. 4 of the 
SW. 4 of said Sec. 5. The case arising upon his application was duly 
prosecuted to this Department, resulting in. the decision of September _ 
20, 1887, reported in 6 L. D., 400, in which it was held that by the joint 


care resolution of May 31, 1870, supra, there was conferred upon the North- 


ern Pacific Railroad Company a grant of lands for the line of its road 
from Portland to Puget Sound, and for that reason McKae’s appicauon 
was denied. 
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- Your emce decision now ‘under i review denied all of the several. appli- 


cations to make filing and entry and locate scrip upon the lands here © | 


involved, for conflict with the superior right of purchase in the Tacoma 
Land Campany: except the application of Abner Shrives, covering the 
tract in section 5, above described. Shrives’ application to make entry 
of that tract under the homestead Jaws was presented on September | 
24,1892. It appears that he went upon the land in 1884, as the repre- 
sentative of McRae, whose homestead application for the land had been 
rejected for conflict with the grant of the Northern Pacific Railroad 
Company and was then pending upon appeal in your office. He resided 
upon the’ land in a little house built by McRae, under an agreement 
that McRae was to pay hin a certain amount for occupying and making 
improvements upou the land for McRae. It is claimed, McRae failed | 
to keep this agreement and in 1885 Shrives repudiated his relations 

with McRae and set up a claim to the land in his own right. He has | 


-_ gince resided upon the same, and claims to have sought to nake eunty 


- thereof ‘on several occasions. 
~ The tract is part of an odd-numbered section w ithin the limits of the — 
Northern Pacific grant, for conflict with which, McRae’s. homestead 
application had. been rejected March 21, 1884, of which Shriv es was. 
fully advised. 

The land was at the time of the claimed saeieaene: of Shrives and 


still is, within the corporate limits of the city of Tacoma, and: no pro- 


pesdine to subject the same to the settlement Jaws, under the act of 
March 3, 1877 (19 Stat., 392), was instituted. or even requested so far» 
as the tevord shows, prior to the repeal of the pre-emption law on 
March 3, 1891 (26 Stat:, 1095). Shrives, therefore, had not ‘awfully 
initiated” any claim to aha land under the pre-emption law, which can 
be recognized under the saving clause of the repealing act. Indeed, 
his present record. claiin is asserted under the homestead law, a - 
respecting this it is suffivient to say that in 1869 he made homestead 
entry of eighty acres in Kansas, and was not, therefore, qualified to 
inake another or additional homestead entry until the passage of the 
act of March 2, 1889 (25 Stat., 854), two years after the act of March 3, 
1887, had given vitality aud force to rights, like those of the Tacoma 
Land Company, asserted under spUrenase of lands claimed under rail- 
road land grants. 
The record does not sustain the claim that Shrives initiated any | 
settlement right to the land prior to the act of March-3, 1887, npon 
which the Tacoma Laud Company’s right to purchase is based. Upon 
the passage of that act the land company’s prior ineffectual purchase | 
from the railroad company, if bona fide, was couverted into alawful 
right to purchase from the United States, and knowing that the land 
was claimed by the railroad company under its grant, and having at 
least constructive notice of its sale to the land company, a8 shown by 
. the recorded deed, Slirives could not ther eafter lnitiate any settlement 
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right which would defeat the jana company’ S right to purchase under © 
the fifth section of the act. His settlement is not, therefore, protected 
by the provisio to that section and his appueauge to make homestead 


entry will stand rejected. | 
Subject to the modification herein. made, your " effiée ecco is 


affirmed and the application of the Tacoma Land Company, if otherwise 


regular, will be accepted and the comeny, persed to make the pur- 
chase applied f for. ow , a 7 


Ste 


RAILROAD GRANT-1 NDEMNI TY—WITHDRAWAL~SE LECTION. 


Towa RAILROAD LAND Co. ®. NEWELL BT rae 


The act of J une 2, 1864, dia not work a ies islative sehaawal of the even numbered 

. sections w itbin the original six mile granted limits, and in the absence of an 

executive withdrawal of said lands no Tight of the company thereto can attach 
prior to selection. 


Secretary Bliss to the Commissioner of the Bae Land Office, Avy ul 
Ne Me | 18, 1898. = (C. J. W.,) 


By your office letter of March 23, 1896, addressed to the register and 
receiver at Des Moines, Iowa, it appears that the records of your office - 
show that the N. 4 of the SW, 1 of Sec. 36, T, 85 N., R. 44 W., Des 
Moines land district, was suipraed: in homestead ee No. 616, ee 
by John Allen, wWagast 22, 1872, and canceled for abandonment Sep- 
tember 10, 1884; also that other filings were of record for the tract, 
and amongst them declaratory statement No. 3585 of Nathan Newell, 
filed February 5, 1884, alleging settlement January 15, 1884, and declar- 
atory statement No. 3690 of Nathan Newell, filed May 8, 1889, alleging 
settlement September 13, 1888, March 3, 1890, Newell offered final 
proof, upon which cash certificate No. 21,721 issued. | 

On the presentation of the final. proof, it appearing that Nevwell’s 
entry conflicted with the selection of the Iowa Railroad Land Company, 


- successors to Cedar Rapids and Missouri River Railroad Company, filed 


August 23, 1881, and said final proof appearing to be defective, a hear- 
ing was ordered by your office, January 5, 1894, to determine whether 
Newell’s pre-emption cash entry, was valid on the final proof pre- 
sented; also whether his claimas a settler could be established and his 
settlement thus disclosed so exhibit his claim to the land as to besupe- 
rior to that of the company. 

The hearing was ‘duly had, Deeaniber 18, 1804, aut which W. Ww. 
Ordway, as transferee of Newell’s rights, appeared and was allowed to 
intervene; and at which the railroad company appeared by agent and 


counsel. Testimony was taken in behalf of the entryman and trans- . ; 


feree, upon which the local officers found that the failure of Nathan 
_ Newell to sign his testimony (form No. 4069) was a clerical error or 
oversight, and that the testimony was epeoperly: Ba also that he | 
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was a bona fide settler on said Jand on the 23rd day of August, 1584, 


the date of the company’s selection, and that he had established his. . 


residence on the laud aud. made valuable improvements upon it before : 
that date. They held his pre- emption cash entry intact and recom- 
mended ‘the cancellation of the company’s s selection, made August 23, 
— 1884. The company appealed, and, on March 23, 1896,-your- office 
affirmed their decision and held said ‘selection for cancellation. 
The company has appealed to the Department, in which the follow- 
ing assignment of error is made, which presents the chiet basis of’ its 
claim, which is: 


That your office erred in not holding fat the act of June 2 2, 1864 (13 ‘Stat., 95), 
amendatory of the act of May 15,1856 (11 Stat., 9), under which appellant elaims, 


created a legislative withdrawal of the land in question upon the definite location 


of appellant’s modified line of route, December 1, 1867, and that by reason of such 
legislative withdrawal the land was reserved from settlement and entry when the 
said Newell made his alleged settlement in January, 1884, as well as. thereafter, thus 
barring his right of entry under the pre-emption law. 

It appears that the land in controversy.is within the six mile sniitea 
limits under the before recited acts, but as the acts primarily granted — 
only odd numbered sections, and as it is a part of an even nunibered. 
section, the only right the company could acquire to it was by its selec- . 
tion in lieu of odd numbered sections lost, and no right would attach 
to it except upon its selection as indemnity land. ae such selection 
was made until after Newell’s settlement. 

- The contention that the act of June 2, 1864, operated aS & lopiintive 
withdrawal of an ev en numbered section would seem to, be illogical and 
not authorized by the act. In the case of Cedar Rapids, ete., Railroad | 
Oo. v. Herring (110 U.5S., 27), a similar question arising under the same 
grant was considered, and it was, in substance, held that the grant did 
not attach to the indemnity lands until the right of selection was 
exercised. | 

It is insisted tat it became the duty of the sea eat y of the oiienon 
to withdraw a sufficiency of the lands, both within the primary and 

indemnity limits of the grant, to cover losses of odd numbered sec- — 
tions, upon the filing of the map showing definite modified line of ‘the 
_ road, December 1, 1867, and that the failure to make the actual with- 
drawal did not prevent their withdrawal by operation of law. | 

The. act of June 2, 1864, clearly contemplates the executive with- 
~ drawal of lands for jncemalty purposes, upon the terms and conditions 

therein specified, but for the very reason that it directs such executive 
action, it does not operate as a legislative withdrawal. As there was 
neither executive nor legislative withdrawal of the land in question 
between December 1, 1867, the date of the filing of the map of the 
company’s modified Hine, and January 15, 1884, the date of Newell's 
settlement, it was subject to his sattlement Hens 

Ibis farther insisted that it was error to allow Newell to supplement 
his final proof by proof offered at the hearing, There were sufficient 
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grounds for ordering the hearing, and’ the proof then made, which is 
set .out in detail in your ‘said office lctter of March 23, 1896, to which 
reference is hereby made, was sufficient to cure the apparent defects in 
the final proof, as well as to justify and support the conclusion reached, | 
that Newell settled and made improvements in good faith, and ther eby 
acquired rights to the land prior to the railroad company’s selection 
of. it. 
. itis further insisted that it was-error not to o hold that Newell had 
abandoned the land, and that the rights of appellant attached upon 
such abandonment. This contention is not supported by the record. 
The record shows that Newell was residing upon the land at the time ~ 
final proof was made and final certificate issued, and had been from the 
date of his settlement in January, 1884, and that when he went west he 
rented it out and left a tenant upon it, and it was so occupied by his 
tenant until Ordway, the intervenor, foreclosed. his mortgage against it 
- and had it sold. The transferee, Ordway, seems to-hayve acted honestly 
and in good faith, and exhibits title acquired since the date of Newell’s | | 
final proof and final certificate. = | 
a ‘Your office decision is eoccerding!y affir med. 





SCHOOL LAND-INDEMNITY SELECTION. 
FREDERICK Ww. SCHROEDER ET AL. 

A school : sogian made fractional by the exclusion of ‘mud flats” from the Sapiie 
survey, as shown by the returns of the surveyor general, coustitutes a proper 
basis for school indemnity selections i in the absence of | any proof of fraud or mis- - 
take in the survey. ; we 

Secretary Bliss to the Commissioner of the. Goher al Land Office, April 

(WVeD) 18, 1898. - — (6.5.G,) 


Frederick W. Schroeder e¢ ai., purchasers, have appealed from your 
office decision of January 18, 1896, holding for cancellation school 
indemnity selections numbers 4667, 4668, 4671, 4681, 4684, 4685, 4686, | 
4689, 4690 and 4691, San Francisco land district, Oulifortin: 

These selections are fully described in-your said office decision and 
are based upon an alleged deficiency in Sec. 36, T.48., R. 23 E.,.S. B. M. 
The said section is designated upon the plat of survey as “mud flats;” 
but notwithstanding such return it was decided by your office that the - 
tract in question is school land in place, and that thesaid selections by | 
the State of California are therefore invalid for want of a proper basis. 

It is alleged in the appeal to this Department that section 36, which 
is named as the basis for the selection of indemnity land, is not subdi- 
- vided, and that the field notes show that it was never surveyed; that © 
it is part of the bed.of the Colorado river and should have been so 
represented upon the official plats, and that therefore it is not land in 
place. The plat of survey shows that the Colorado river to the north 
- -of section 36, about the middle of section 26, divides into two well- 

| oe channels which come eee a south ree about the | 


~ 
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middle of ‘section 7, T.5'S., RB. 4 E., S.B.M.. The estimated area 
‘between these two chimes is 1100 neres, and is designated: on the 
plat as “mud flats.” The whole of section 36 falls within this area 
with the exception of a small corner on the western bank ot the 3 river 
containing 6.75 acres. 7 3 
In support of the contention that tite section in question forms ee 
of the bed of the Colurado river, a corroborated affidavit by i 
_W. I’, Benson is filled with the appeal, and is as follows: | 


I am the same W. F. Benson who made a contract with the government and 
executed a survey of township 4 south, range 23 east, San Bernardino Meridian. 
The township is bounded on the east by the ‘Colorado Tiver, which cuts off a 
strip along the whole eastern boundary tliereof. In the southeastern corner of the 
- township, I returned all of section 36 lying east of the westerly channel of the. Eel 
as a ‘'mud flat.” 

At the time I made this survey, the water was quite low, and, divectly north of 
this'section, the river divided into two well-defined channels, coming together again 
about three miles south of the point of separation. I judge, from observation, that 
what is now delineated upon the mapas the western channel of the Colorado was 
originally the main river. What is indicated on the plat as mud flats is, in fact, the 
bed of the river, and is uncovered only when the river is running less than one-half 
ofits maximum volume. Between the eastern and western channels of the river, as 
shown on the plat, and running through these so-called mud flats, there are numier- 
‘ous smaller channels, which chan: ge every year. At the time I was there, the river 
was: low, and, in my report of the survey, I indicated the land that was uncovered 
asa “mud flat.” If I had considered it land in place, I would have surveyed it; 
but it was nothing but a bed of silt brought down by the waters of the Colorado, 
and left exposed during low water. If I had made any attempt, in my field-notes, 
to return these mud flats, as‘they existed at that time, with the numerous channels 
running through and dividing the same into sand- -bars, it would not have Been 
- correct the next year, because it is not the same two years in succession. 

[have made a plat and attached. the same to this affidavit, showing these so- ‘called 
‘“mud-flats,” though it would have been more correct to have returned them as 
sand-bars or ridges, I have no hesitancy in stating that all of that portion of sec- 
' tion 36 east of the west bank of the river is a part of the natural bed of the Colorado 

‘river. . 


The township plat shows that ie eaten bank of the western chan- ; 
nel of the Colorado river at this point has.been meandered, and the 
only land in section 36 outside of this meander line is the 6.75 acres” 
heretofore referred to. The eastern bank of the eastern channel, 
which is within the limits of an Indian reservation, appears never to 
have been meandered. From the most reliable data obtainable it 
appears that the eastern channel is the main channel of the Colorado 
river at this point, and it is so delineated upon the township plat. 

The particular provision referred to in the appeal as authorizing the 


indemnity selections made by the State, is found in the last clause of 


section 2275 of the Revised Statutes as amended by the act of Febru- 
ary 28, 1891 (26 Stat., 796), and is as follows: | 7 


And other lands of equal acreage are also hereby wien: and pra and 
may be selected by said State or Territory to compensate deficiencies for school pur- 
poses, where sections sixteen and thirty-six are fractional in quantity, or where one 
or both are wanting by reason of the vowesnte being fractional, or from any natural 
cause whatever. | 
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The returns of the surveyor- -general and the record of survey made 


under his direction are entitled to consideration as evidence, upon all 


questions respecting which such returns and record are required to 


speak. There has been no allegation that the plat of survey in this 
case does not contain a true representation of the land in question, 


and in the absence of mistake or fraud the return of the surveyor will 
be accepted as correctly showing the true area of the land. As previ- 


ously set out herein, the bank of the Colorado river bordering on the 
so-called “mud flats” has been meandered, section 36 being returned 
on the plat of survey as containing-6.75 acres, This undoubtedly 
renders said section fractional, and being SO returned, it will be con- 
sidered as containing the quantity of land expressed in such returns 
and the rights of the State of California under the school grant will 
be governed thereby. The fact. that the surveyor did not survey these 
‘so-called “mud flats” will in the absence of proof to the contrary be 


accepted as establishing that it is not land in place. If the tract so- 
described ts land in place it was the duty of the surveyor to extend the | 


lines of survey over it and so represent the same upon the official plat. 
The State has been governed by the field-notes of survey in making 


‘its school indemnity selections in this instance; ‘consequently the 


Department will not be justified in canceling the’ selections in the 
absence of some proof of fraud or mistake in the survey of the basis. 

~The swamp land grant takes precedence over the school graut, yet 
the tract iu question was never included in the list of swamp lands, 
which would seem to indicate that it was regarded as the bed of the 
Colorado river. 


It is well settled that by accepting indemnity in lieu of the dengioney a 


in section 36 shown by the survey, the State thereby relinquishes said 
section and is thereafter divested of all right to the basis thus used. 


Your office decision is hereby reversed, and the school indemnity. 


selections named will be approved. 


ALASKAN LAND—RIGHTS OF NATIVES—APPLICATION FOR SURVEY. 
LOUIS GREENBAUM. | 


An entry of Alaskan land under the provisions of section 12, act of March 3, 1891, 
should not be allowed in such form as to include a trail or roadway between a 
native village aud a harbor landing, long used by the natives to reach said land- 

| ing, and necessary for their free access thereto, 

| Where a survey of Alaskan land, with a view to its purchase snaee section 12, of 

said act, has been made vithout written. application therefor, as required by 

departmental regulations, and the amendment of such: survey isfound necessary, 


it will not be allowed until due application therefor has been made in conform- 


ity with said regulations; and prior to the execution of such amended survey a 


deposit of an amount enfficient to defray the “expELBe thereof, and all expenses’ | 


incident thereto, must be made, 


o 
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Directions given that whenever a survey is desire ea of Alaskan lond ais s-Coinpiiaiae 
with the departmental regulations of June 3,-1891, in the matter of written 
applications and otherwise, shall be exacted... in each instance. . 


Secretary Bliss to the Commissioner of the. @anciah Land “Office, Apr a 
(Ww. V. D.) | ee rn (WwW. M. B.) 


Louis Greenbaum, claimant and alleged owner; who séels to purchase | 
and enter a parcel of land under provision of section 12 of the act of 
March 8, 1891 (26 Stat., 1095), has appealed from the decisiou of your — 
office of May 8, 1895, sheroin was suspended survey No. 35, executed 
by Albert Lascy, U.S. deputy surveyor, on July 28 and 29, 1892, which 
said survey embraces an area of 3.92 acres of land sieanie at Port 
-Etches, Hinchinbrook Island, Prince William Sound, district of Alaska, 

and which is claimed for the purpose of a trading poet 7 | 

The survey was suspended, as stated in the decision of your office, | 
upon the ground that: | | 7 | 
The survey in its present form can not be accepted by this office for the reason that 
all the land claimed by the appellant i is not occupied and used for his business. 

The plat shows that the land included in the survey “in its present 
form” is remarkably irregular in shape, and that such irregularity is. 
not due to the configuration of the land, Said fact and the further. 
fact that the survey in its existing form apparently encroaches upon | 
certain rights of the natives of Alaska which are protected by the pro- | 
- vision of section 14 of the act of March 3, 1891, would of. themselyes. — 


- constitute a sufficient ground for suspending the survey, therety pre: — 


termitting, at this time, the consideration. of the question relating to. 
the extent of appellant’s occupation of the land claimed and the quantity | 
thereof to which he would be entitled by reason of such occupancy. 

It appears from the plat that none of the improvemeuts claimed by — 
appellant are located upon the larger portion or main body of. the land 
embraced in the survey, which comprises an area of about.three acres, 
but that all of said improvements are. situate upon a parcel of land 
comprising an area of about one acre in the form of a parallelogram, 
which projects from the main body which is 1 the form or Shape 
appr oximately of a square, | : 

It is shown by the plat and field notes that Hiete is a native Hii 
to the north of and within a few yards of the lines of the survey which 
embrace said narrow strip of land, and -also ‘‘barrabarries,” or huts, 
to the east and south of, and as equally near to, s said lines of survey. 

Across the main body of the land included i in the survey in its pres: | 
ent form—which lies between the landing on the harbor andthe. tract » 
upon which claimant’s alleged improvements are situate—extends a 
“trail,” or narrow roadway, from the village to the landing, on the 
harbor, long used by the villagers to reach said. landing. . | 

With regard to the use of this “tract” by the natives ag a means of 
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reaching | the: landing , Inspector A. P, Swineford in “his report dated 
Sitka, Alaska, August 6, 1895, to your office, Says: 


It is apparent that the survey cuts them (the native villagers): off from free and 
unrestricted access to the river harbor, to which the trail delineated on the plat 


thereof leads from their habitations, and tothe use of which they have fully asmuch | 


right as the real or fictitious claimant. It is undoubtedly the intention of the Alaska 
Comers Company (which is alleged to be the real claimant) | to possess itself of 
the harbor front to the exclusion of all others. 

To permit purchase and entry to be made of the land embraced j In the | 
survey in its existing form would give to the owner of the land the 
exclusive use and control of said “trail ”—as against the natives who 
would appear to have a prior right thereto—as a right of way, for which 


reason the survey should not be approved in its present form. 


Said right of way should be left open to the public, whereby appel- 
Jant would, alon g with others, be entitled to the free use and enjoyment ; 
thereof. | 

With respect to sais infringement by this. survey upon the rights of 
the natives, Inspector Swineford. makes statement as follows: 


| My recollection of the location, corroborated and strengthened by that of several 
persons who recently returned from a sojourn of some days at Port Etches, is that a 
number of native habitations are inéluded within the limits of this. survey, though 
none are indicated on the plat or mentioned i in the field notes. . 

I am not prepared to say that,any of the land embraced in the survey is Asiead 
by natives, It is not probable that they have the least conception of what the sur- 
vey means; but if they have, and. really know that they have any rights in jeopardy, 
they are. too far remote to make any protest, anid are AVEO: any repr esentative 
: capable of speaking for them. | + 


_. With regard to the rightfal claimant. or owner of the land Siibeaced 
in this survey, Inspector Swineford in his report, which he states is 
based upon personal knowledge of the location and me most reliable 


~ inform ation, Says: 


-- The claimant is not in. possession of the premises aug ailexea! by the deputy sur- . 
veyor, | nor has he ever occupied any of the buildings for trading or: manufacturing 
- purposes. The improvements are owned and occupied by the Alaska Commercial 
Company, and theirs is the only trading station on Hinchinbrook {sland. Charles 
Swanson, the ag ent of. that company, is the only white resident in, that locality, and 
in view of that fact I do not see how it possibly can be true, as alleged by the deputy 
surveyor, that “the location is used by the claimant as a trading post.” There is but 
one tr ading post at Port Etclies. (Natchuk) , and as showing by whom itis owned and 
maintained I enclose herewith copy of a hand bill, now conspicuously posted. thr ough- 
- out southwestern Alaska, and which I have narled “Exhibit A.” The Alaska Com- 
mercial Company is, in fact, the real claimant of the tract embraced in the survey, 
and Greenbaum a mere ‘‘dummy” through whom it seeks to obtain title... . 

In the name of this or that one of its shareholders or tr usty agents, it has preferred 
claims under the act of March 3,.1891, to nearly all the best and most available har- 
bor frontage in western Alaska, together with the most elig ible townsite and fishing 
stations. , 


The hand bil referred i in the inspector’s report (forming a part 
thereof and marked Exhibit HAD) reads as follows: 
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$1,000 Rerard Offered: For the apprehension and conviction of the ‘party or par- 
ties who-on the 5th day of July entered the Alaska Commercial company’s store at 
Benue ‘Alaska, and took therefrom 24 sea otter skins and $140.00 in money. 


It appears that said inspector’s report was not made until about 
three months subsequent to the date of your otfice decision pucpeueMe | 
this survey. 

Such application as is required by paragraph 1 of the rules of J une 
8, 1891 (12 L. D., 583), to be made for this class of surveys is not found 
with the returns made of the survey under consideration, nor has any 
such application been found with the returns of any survey of said 
class of Alaskan surveys, Said paragraph 1 reads as follows: 

| Applications for surveys must be made in writing by the person entitled to pur- 
chase under said act or by the authorized agent of the association or corporation so 
entitled. The application must particularly describe the character of the land 
sought to be surveyed and, as accurately as possible, its geographical position, with. 
the character, extent, and approximate value of the improvements. If a private 


survey had previously been made of the land occupied by the applicant a copy of | 


the plat and field notes of such survey should accompany the application, which 

must also state that the land contains neither coal nor precious metals, with reasons for 

such statement; that no part of the Jand described in the. application includes - 
improvements made by-or in possession of another prior to the passage of said act;. 
that it does not include any land to which natires of Alaska have prior rights by virtue 
of actual occupation; that it does not include a portion of any town site of lands 
- occupied by missionary stations, or any lands occupied or reserved by the United 
States for public purposes or selected by the United States Commissioner of Fish 
and Fisheries, or any lands reserved from sale under the provera of this act. 
These statements must be ver “ified br y affidavit. 


While the claim of Greenbaum should not be rejected upon the cee 
of the inspector without giving the claimant an opportunity to be heard 
upon the statements of fact therein, there is in this instance especial 
reason for giving attention to the inspector's report when we consider, 

_as before shown, that the claimant has not made any statement, veri- 
fied or otherwise, of his relation to the land or of its occupancy and 
improvement, all of. which is required by the regulation cited. 

'In your office decision herein it was held that the present survey 
would not be approved for the reason that, as shown by the surveyor’s 
return, not all the land claimed is occupied by claimant and it was sug- 
gested that if the survey were amended in a manner therein pointed 
out that it wonld receive consideration. It now appears that an amend- 
ment of the survey in the respect suggested would avoid an encroach- 
ment upon the right of the natives to reach the harbor by the “old 
trail” and thus one of the Op ecuOns mentioned by the inspector would 
be obviated. 

Before appellant should be pernitted to have the survey amended 
-according to the suggestion of your office he should be required to file 
in the office of the Surveyor-general for Alaska, within such reasonable | 
time as you may name, a written application therefor, conforming to 
the regulations above quoted, and he should also be ‘required to file 
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with such application his affidavit showing particularly his relation to 
the land and tle state of its occupancy and improvement at the date of 


_° the original survey and at the pr esent time, — 


It is further directed that the execution of an amended or new sur- 
vey will not be authorized by the surveyor-general until appellant has, 
in accordance with the provision of section 13 of the act of March 3, 
1891, placed in a proper United States depository to the er edit of the 
United States an amount sufficient to defray the total cost of such 
amended or new survey, and. all expenses incident eee without cost 7 
or expense to the government. | 

By reason of the many irregularities found to exist in connection | 
with the execution of a large number of the sur veys thus far executed 
in Alaska under section 13 of the act of Match 3, 1891, and especially 
‘since no written applications appear to have been ale for. any of the 
same, so far as is ascertained from the returns made thereof, it is 
hereby ordered that in the future whenever a survey is desired by a. 
claimant or claimauts, of land used and occupied for the purpose of 
“trade or manufactures,” the foregoing regulations and instructions 
must be observed and strictly adhered to in every such Case, without 
farther direction by this Pee ee | 


INDIAN LANDS—BOUNDARIES OF THE FIVE NATION Ss. 
OPINION. 


In the treaties affecting the boundaries of oie lands sseuted® to the Five Nations 
_ wherein a tiver is established as a. boundary it was intended thereby to extend — 
the title and proprietorship of riparian claimants to the middle thread of the 
stream, . 


Assistant Vroerer Sonera Van Desanap to the Secretar y of the Interior 
April 13, 1898. | (FW. C.) 


I have the honor -to acknowledge your reference of a communication 
from the Commissioner of Indian Affairs, dated March 29, 1898, accom. - 
panied by two communications from Mr, ©. H. Fitch, topographer in 
charge of certain surveys in the Indian Territory, dated respectively 
February 2, and February 9, 1898, all relating to the proper boundaries 
of the eoanthy: secured. to the Five Nations, respectively, where, accord- 
ing to the treaty calls, rivers form such boundaries. 

In my opinion of February 3, 1898, (26 L. ‘D., 140), respecting a part 
of the boundary between the Choctaw, Gieske. and Cherokee Nations, 
it was said that the treaty of the Choctaw Nation, proclaimed January 
8, 1821 (7 Stat. 211), “clearly. made the right bank of the Canadian: 
river apart of the northern boundary of the Choctaw country,” and 
that Article 1, of the treaty with the Choctaw and Chickasaw Nations, 
proclaimed March 4, 1856 (Revision of the Indian Treaties, page 275), 
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“established the right bank of the Canadian river as part of the 
northern boundary of the Choctaw country.” The real question dis- 
-cussed in that opinion is not what bank, or what portion of the Cana- | 
dian river, constitutes the boundary in question, but whether a stated 
portion of that boundary is marked by a straight and artificial line or 
by the Canadian river as a natural monument. The opinion holds that 
- the river and not the artificial line constitutes the boundary. What 
was said, however, respecting the Choctaw treaty of January 8, 1821,. 
and the Choctaw and Chickasaw treaty of March 4, 1856, establishing. 
“the right bank of the Canadian river” as a part of the northern 
boundary of. the Choctaw country, would have been better expressed 
and would have been free from ambiguity if, as in the concluding por- 
tion of the opinion, the reference had been to the river. itself and not 
to the right bank thereof. | 
~ Where a conveyance of land is made by statute, treaty, patent. or 
. private deed, in which the land conveyed is described as bounded by a 
nae river, the title and proprietorship of the gfantee, in the © 
absence of some expression to the contrary, extends to the middle 
thread of the stream. An examination of the several treaties affecting 
the boundaries of the lands secured to the Five Nations, respectively, 
shows that where in those treaties a river is established as a boundary, 
it was intended thereby to extend the title and proprietorship ef the 
riparian claimants to the middle thread of the stream. | 
In running and marking actual surveys upon the ground it is not | 
convenient or even possible to run and mark lines: along the middie 
thread of a stream, and therefore such nee are usually run and war nee | 
along the shore or water line. | | 
The description in Senate Document No. ‘0, o5th wank, 2nd Sess., 
Vol. 2, page 952, of a survey made of the Cherokee country in which a 
- portion of the boundary line was surveyed ‘on the north bank of the 
Arkansas river,” to which Mr. Fitch makes reference in his communi-. 
' cations, was. aoe intended to Jimit or restrict the Cherokee title and 
proprietorship to the north bank of the river. That survey was made 
preliminary to the issuance of a patent to the Cherokees, and a patent 
thus describing the lands conveyed would have carried the title and 
proprietorship of the grantee to the middle thread of the river, espe- 
cially when considered in the light of the treaty. 
Approved, April 13, 1898. 
O, N. .Biiss, — 
| Secretary. 


ALASKAN LANDS—RIGHTS OF NATIVES—W ATER SUPPLY. 


- Point KOBERTS CANNING Co. 


A survey of Alaskan land, with a view to the purchase thereof as a trading post, 
should not be allowed in such form as to deprive native villagers of free access 
_ to the surrounding country. 
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Land upon wich is jTeeaiea: the Fresh water ee at a native Alaskan Village may 
be regarded as land ‘ actually occupied” by such natives, and therefore excluded 
from entry: for purposes of trade anc euaeuutee under the act of March 3, 
1891, | 

Secretary Bliss to the asia of the Baer Land Office, April © 

WED 15, 1898, | —  (W.M.B,) 


The Point Roberts annie Gonmaay, a corporation, have appealed 
from the decision of your office of May 10, 1895; wherein was suspended 
survey No. 70, of a tract of land claimed by said company, containing 
157.35 acres, aituate on Kvichak River, Alaskan oe which is 
used for a fishing and salting station. : 

Said survey was executed on J uly 20 and a 1894, by Clinton Cur nee, 
Jr., U. 8. deputy surveyor, under provision of sochion: 12 and 13 of the 
act of March 3, 1891, (26 Stat. 1095) and the regulations of June 3, 
1891, (12 L. D. 583), 

The action of your office in suspending the survey is based, as appears, 
upon the eround that “ more land is claimed than is used by a claim- 
ants in their business,” 

The contention of appellants peenent to question at issue 1S: 


_ ‘That the tract as surveyed is pr actically i in & Square form, except the exclusion of 
the Indian village. 

That the inland extent of the slain is necessary for the fresh water supply of the 
fishery station, | - 


The value ad character of the impr aveucnts upon the tract claimed 
clearly indicate that the same is occupied in good faith by appellants 
for the purpose of “trade.” But it also appears that the survey is 
objectionable in its present or existing form upou the ground that it is 
an infringement upon certain “prior ents HOt ne natives of Alaska, 
to a portion of the land in question. | 

In his final oath to field notes the deputy states that the improve- 
ments owned by the company consist of a ware house, ‘dwelling for — 


* fishermen, residence, and a complete outfit for salting salmon, and that — 


such iaiprovenieats are of the approximate value of $6,000.00. 

~The deputy in his general report states further that: “There is an 
eal village on the river adjoining: on. me north west of the claim OF 
about thirty huts.” | | 
‘It appears from the field notes and ices that, epee at corner 
No. 5 on the south bank of Kvichak river, course five (a line to the 
south west of the village, and between fitty and sixty yards from the 
nearest cabin therein) runs § 41 45’ E, a distance of 7.00 chs. to corner — 
No. 6; that from thence course 6 (a line to the south east of the village 
and between sixty and sixty five chains from the nearest cabin) runs 
N, 52 E. a distance of 15.00 chs. to.corner No. 7; and that from thence 
course seven (a line to the north east of the ilies, and between fifty — 
and fifty-five yards from the nearest cabin) runs N. 41 45! Ww. a i distance 
of 6. 00 chs. to corner No. 8 on south bank of river. 
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Thus it will be observed that the tract upon which is located the 
: Indian village is bounded on three sides by the land claimed and sought 
to be-entered by appellants, and on-the fourth by the above named | 
iver, whereby the native villagers would be shut in and deprived of 
free egress and ingress from and to the said village and the adjacent 
section; 10 communication with or outlet to the surrounding country 
being possible except by. trespassing upon the land claimed by appel- 
lants and included in the survey in question, or save by crossing. the 
river. - | | | — 
Furthermore, there is upon the southeastern portion of the tract, as 
delimited by the survey in its present form, a small fresh water lake 
about 20 chains in length and about 10 chains wide, there being on the 
north-western portion thereof a small creek, which 1s very near the 'vil- _ 
lage. Said lake and creek form the nearest sources of a fresh water 
‘supply to the native village, from one or both of which the inhabitants 


thereof obtained fresh water for domestic purposes at the time the Sur- 


vey was executed. 7 

These fresh wuter privileges, saputonant to the land ocenpied by 
the villagers, are. privilegés or easemeuts which are protected by pro- | 
vision of section 14 of the act of March 3, 1891, which reads as follows: 
That none of the provisions of the last two preceding sections of this act shall be 
. 80 construed as to warrant the sale of anylands..... to which the natives of Alaska 

have prior rights by virtue of actual occupation. 
~ Land upon which is located the fresh water ee ofa native , Alaskan 
village, which is in such close proximity thereto, as appears in this par- 
ticular case, may be regarded. in the light of ‘land “actually occupied” . 
by such natives to which they have a superior claim, by vir tue of the 
above quoted provisions of the said act of March 3, 1891, as against 
those claimiug the right to purchase thereunder. | 

For the foregoing reasons the decision appealed from suspendin 2 
survey No. 70, subject to emendation in accordance with law and regu: 
lations, is her eby affirmed. 


———————— 


PRACTICE—COSTS—HEARINGS ON SPECIAL AGENTS? REPORTS. 
INSTRUGTIONS. 


The rule observed in apportioning costs of taking testimony in contests arising under 
Rule 55 of Practice should be followed in hearings ordered on special agents’ 
reports. 

Circular of November 4, 1895, 21 L. D., 367, modified, 


_ Secretary Bliss to the Commissioner of the General Land Office, Apri 
_(W. V.D.) 7 15, 1898. CF. W. ©.) 


The attention of this = esata: has been nied to the matter of 
variance between the instructions relative to hearings ordered upon — 
special agents’ reports contained in departmental circular of November 
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4, 1895 (21 L. D., 367), in the matter of taxation of cont for the. taking | 
of testimony, and the rule established in contest cases. — 

In the circular referred to ib is provided that— _ 

The expenses of service of noti ce and the cost of taking the feaineny of witnesses 
for the government, including the government’s cross-examination of witnesses for 


the claimant, will be paid by receivers, who will estimate specially therefor, 
referring to the date and initial of the letter orden ing the bearings. 
* i —- Co * x . & 
The expenses of the claimant, including the pay of his own witnesses, the costs of | 
taking their testimony, and the cost of his cross- examination of witnesses for the 
‘government, must be paid by himself, and a reasonable deposit for expenses of 
reducing such testimony and ¢ cross-examinations to writing may be ane by the | 
officer taking the testimony. | : | - 


In the case of Milum ». Johnson ao L. D., 624), it was held that— 


7 In contest cases, under Rule 5 55. of Practice, each party must pay the cost of tak- 
ing the testimony of his own witnesses, bothi in: direct and cross- examination of said 
wituesses. (syllabus. ) | 


This rule has been repeatedly reaffirmed lit, many decisions by this 
Department upon contest cases, 

' There would seem to be no reason for a ditter ent ae in the case of 
hearings upon special agents’ repor ts; and future hearings upon special 
agents’ reports will be governed, in the matter of taxation of the cost 
of taking testimony, by the construction of Rule 55 of Practice as made 
in the case of: Milum 2. Johnson (supra). The circular of November 4, 

1895, is modified acedrdin gly. aoe wD advise the local officers of the 
change. 

The particular case to which the siention of this Departinent was 
called in this matter is that of United States v. Quirino Valesquez et al., 
pending at the Pueblo land office, Colorado, in which case hearing has 
been continued to the 26th of this month. Information of the change 
should be at once communicated to that oftice, so that the same may be 
-received before the date set for. the hearin g. 


RIGHT OF WAY —ACTS OF MARCH Bs 189i, AND MAY 14, 1896. 
So. OHICALA Wes Co. v, ene ‘OREEK Lieut AND Powsr Co. 


On application for right of way for reservoirs aud canals under the act of March 8, 
1891, the Department will not attempt to interfere with the control of the water, 
or determine the rights of conflicting claimants thereto, except in so far as may 

be necessary to ascertain whether such prima facte rig ht to the use of the water, 
or to store the same, has been shown as will entitle the applicant to utilize the 
erant: for the purposes contemplated by the act. 

Questions arising on allegation of damage to private property through the construc- 
‘tion of reservoirs are matters within the jurisdiction of the State cape aut 
are not to be determined by the Department. 
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An application for right of way for a canal and pipe ioe under the act of May 14, 


_ 1896, to.be used for the purpose of generating and distributing electric power, ° 


_ will not be denied on the ground of a prior appropriation of the water, if itis 
made to appear that the water can be used for said purpose, and returned to the 
stream above the prior ap ppropriator s intake, practically unimpaired in quality 
and quantity. 


Secretary. Bliss to the Commissioner of the General Land Office, April. 
(W.V.D.) | | 15, 1898. | (E. EF. B.) 


With your letter of February 7, 1898, you transmit the record in the 
appeal of the Chicala Water Company from the decision of your office 
of October 20, 1897, dismissing the protest of said company against the 
granting of ihe application of the Lytle Oreek Light and Power Com- 
pany for right of way for reservoirs and canals through the San Gabriel 


and San Bernardino forest reserves, for the purpose of generating, 


manufacturing and distributing electric power, under the act of May 


‘14, 1896 (29 Stat., 120), and holding that the application of the Chicala 


Water-Company for right of way for reservoirs and canals under the 
act of March 3, 1891 (26 Stat. 1095), is subject to the right of the Lytle 
Creek’ Light aid Power Company by virtue of its pret appr opriation 
_ of the surplus waters of Lytle creek. | 
The Lytle Creek Light and Power Company filed an ailientina for : 
right of way through the San Gabriel and San Bernardino forest: 


reserves, for the purpose of generating and distributing electric power, 


under the act of May 14, 1896 (29 Stat., 120). It.also asked permission 
for the use of ground for two reservoirs and canals and for power plant. 


The Chicala Water Company protested against the granting of said __ 


application, claiming that it has the prior right to the use of more water 
than usually flows through Lytle creek during the irrigating season, | 
and that the use of any of the waters of Lytle creek by the Lytle Creek 
Light and Power Company could not be made available for the purposes. 
contemplated without seriously interfering with the development of its 
system of irrigation. It also filed an application for right of way for 
reservoirs and canal for irrigating purposes under the act of March 3, 
1891 (26 Stat. 1095), with maps and acogmnan ys proofs, as fequined 
by the act and the regulations. | 
The application of the Lytle Creek Light and Power Company was 
rejected as to the right of way for reservoirs, for the reason that each — 
of the sites applied for covered an area greatly in excess of the area 
‘authorized by the act of May 14, 1896, which limits the right of way to 
twenty-five feet and the use of the necessary grounds not to exceed 
forty acres, It then being questionable whether the right of way for 
~ eanals and the necessary grounds could be used for electrical purposes 
without the use of such reservoirs, the company was allowed thirty 
days to show cause why its application should not be rejected. 
_. Within the time allowed by the rule, it amended its application so as 
to exclude the reservoirs, and filed an amended map and field notes 
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showing the survey and. location of a pipe line and canal from Lytle 
~ ereek, at a point known as Miller’s Narrows, the proposed intake of. 
said canal and pipe line, to the pr oposed . site of the power house on Sec. _ 
6,T. 1N., RB. 5 W. “Said lis passes over sections 25, 26, and 36, in T. 
2N.,, RB. 6 W., and on unsurveyed land over what upon seven would 
be See. 31, T. 2 N., RB. 5 N., and Sec. 6, T. 1 N., B.5 W. 

The Chicala Water Company has also filed an amended map showing 
the location of its reservoirs and canals, aud has supplied the proofs 
~ which it contends are in full compliance with the directions contained _ 
in your letter of October 20, 1897. Besides its claim to the control and 
use of all the waters that flow through Lytle creek during the irrigat- 

ing season, it also claims the rigbt, under notice of appr a Ee the 
underflow and. flood waters of said creek. 

The Grapeland Irrigation District, James M. Appleriie J. N, Miller, 
C. H. Vosburg and ©. B. Hughes have filed their several protests against 
the granting of the application of the Chicala. Water Company, alleging 
_ substantially that said company has no. right to any of the surplus or_ 
other waters of Lytle creek that can be beneficially used in-connection — 
with the right of way for the reservoirs and canals applied for, without - 
_ destroying and rendering useless by. the construction of such reservoirs 

_ the vested property and water rights in said stream, which are prior to 
the claim. of the Chicala Company; that the construction of said reser- 
voirs will destroy and render useless rights and privileges belonging to 
the people of the State of California, and prevent the proper occupation 


. by the United States government of a large portion of said forest | 


reserves; that the application, maps and papers have been prepared in | 

a fraudulent and illegal manner, and not in accordance with the Peet | 
- lations approved by the Department. | | 
Protestants Applewhite, Miller and ues further Micra dint the 
granting of said application will seriously affect their rights as home- 
_ steaders and owners of land embraced in said reservoirs, and the pro- 

testant Vosburg claims that it will be a damage to land upon vate he 
| has settled with a view to entering asa homestead.  ~— 
In support of the allegation that said company has no right to any 

of the waters of Lytle creek, they file their several affidavits, alleging 
that the only claim of said company to any of said waters rests upon 
notices of appropriation filed during the month of August, 1897, and 
upon a contract entered. into with the San I’rancisco Savings’ Union, 
for the conveyance of certain stock of the Lytle Creek Water Company 
and of the Lytle Creek Water and Improvement Company, being merely 
an option to purchase a claim or title which rests in said last named 
companies nutil the terms of the contract have been any complied with 
and all the money: has been paid. : 

The Chicala Water Company claims to be the owner by purchase of 

all the water rights in Lytle creek canon, except the first six hundred 
and fifty inches, which it is now delivering under contract to the ~ 
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lessees. of. the owners sof said ri ight, ¢ as follows: One indeed inches to 
the city of San Bernardino, and fifty inches to the city of. Mount 
Vernon, as lessees of Johu L. Campbell; five hundred inches to the 
Lytle Cnc Water Company, of which the Chicala W ater Company 
“uses two hundred inches as owner of two-fifths of the stock of said 


company. In support of this claim, it alleges that the superior court’ | 


of Los Angeles county, California, in the case of Lytle Creek Water 


and Improvement Company against the Grapeland Irrigation Company 


et al., being an action brought by plaintiffs to determine the adverse 
- claims of various parties to the waters of Lytle creek, in which all of 
-. said protestants, except Applewhite, were parties defendant, entered 
up a decree by which it was adjudged that the flow of Lytle creek dur- 
ing the irrigating season was under two thousand inches, and that all 
- the water flowing down Lytle creek canon to the extent of two thousand - 


4 — inches over and above the six hundred and fifty inches above referred 


to belongs to the Lytle Creek Water and Improvement Company; that 
the Chicala Company is the owner by purchase’ from tlie grantees of the 
Lytle Creek Water and Improvement Company of said right ef two 
thousand inches decreed by the court to belong to said company, and 
that it is also the owner by appropriation. and use of the underflow and 
flood waters of said creek. | | 
A certified copy of said decree has been filed, <Psori which it appears | 
that the court did award to the plaintiff in said suit the prior right to 
_ the extent of two thousand inches, the usual flow of said stream in the 
irrigating season after the subsidence of the winter floods, subject to 
the prior right of John L. Campbell and the Lytle Creek Water Com- 
“pany, as contended by said Chicala Water-Company. It further 
decreecdl that as against said rights defendant Jolin N. Miller has no 
title or interest in the waters of Lytle creek, except the waters rising 
in the sulphur spring on his land; that C. H. Vosburg is not the owner. 
of or entitled to take, use or divert any of the waters of the middle fork 
of Lytle creek, or the surface or underflow thereof, except the right.to 
use and enjoy for beneficial purposes the percolating water flowing in. 
- asmall ditch constructed by him, and also the percolating waters found 
— on the hillside garden opposite his house; that ©. B. Hughes. is not the 
- oWner of or entitled to divert or use any portion of the waters of the 
south fork of Lytle creek, except as thereinafter adjudged. The court | 
then decrees that defendants, The Grapeland Irrigation District,C. H. _ 
Vosburg, C. B. Hughes, and John N, Miller, being claimants of rights — 


in the canon above the point of plaintifi’s diversion are the owners of _ | 


rights as follows: C. H. Vosburg of two thousand inches of the waters 
of the middle fork of Lytle creek; C. B. Hughes of ten thousand — 
-inches of the waters of the south fork of. Lytle creek; The Grapeland 
Irrigation District of not exceeding five thousand inches of the surplus - 
water flowing down Lytle creek other than those waters theretofore 
- appropriated and used by other parties: to said action prior to the third 
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. day of March, 1392, the date of its appropriation by. The Grapeland 
Irrigation District and. Jobn N. Miller of sufticient of said waters of 
the main stream of Lytle creek where they cross his lands to enable him 
to irrigate the same and for household and, domestic purposes, not 
exceeding one hundred inches. All of said rights are, however, decreed. 
to be subject to the paramount ri ight of plaintifts, who are entitled to 
the first two thousand inches, which the court found is greater than 
the usual flow of the stream through the irrigating season. 

~The Grapeland Irrigation District and all parties claiming any right, : 
title or interest: in’ the tunnel constructed under the bed of Lytle - 
creek were enjoined: from diverting any of the waters of said ‘stream | 
that flow through or from said tunnel, or any of the waters from the : 
surface of said stream, until the paramount rights established by the 
decree be first fully supplied. | . 

The main ‘ground of objection to the granting ‘oe this spnleadon 
pertains to matters solely within the jurisdiction of the State tribunals. | 
~The Department will not attempt to interfere with the control of the 
water, and will not attempt to determine the rights of conflicting claim- 
ants thereto, except in so far as may be necessary to ascertain whether 
such prima facie right to the use of the water or to store the same has 
been shown, as will enable the grant applied for to be utilized for the 
purposes contemplated by the act. | 

The regulations adopted by.the Department to carry into effect the 
act of March 3, 1891 (18 L. D., 168), declare that 


this act is evidently designed to encourage the much needed work of constructing 
ditches, canals aud reservoirs in the arid portion of the country by granting a right 
of way over the public lands necessary to the maintenance and use of the same. 
Hence, the law should ‘be so adininistered as to-effectuate the purposes 
intended, by authorizing the use of vacant public lands available as 
. gites for reservoirs, whenever it is Shown that the storm or waste waters 
of. any stream can be conserved by storage, leaving the condemnation 
of private property and the control of the flow and use 2 OF the water to 
local. laws. a | | 
| The control of the flow and use of the water is therefore a matter exclusiv ely 
under State or Territorial control, the matter of administration within the jurisdic- 
tion of this Department being iimittad to the approval of mare carrying the right of 
many over the public lands, (Regulations, supra.) 

The Chicala Water Company hag filed sufficient By dence of its right - 
to the control of the water rights in Lytle creek, formerly owned by — 
the Lytle Creek Water and Improvement Company, under the contract | 
with the San Francisco Savings’ Union. While the protestants assert 
a right to the use of the waters of Lytle creek, under the decree of the | 
court in the litigation between the Lytle Creek Water and Improve. 
ment. Company and The Grapeland Irrigation District and others, such _ 
rights were expressly decreed to be subordinate to the paramount — 
neve of the owners ee the fir st two. thousand inches, one that during» 
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the irrigating season there is no ‘sarplas after that two thousand inches, 

or even less, has been supplied. - 

_ A surplus of water in Lytle creek can only be er cated by augmenting 
the flow of the stream during the season when it is needed, and it. is 
apparent that this can only be accomplished by the. cousttnetioll of 
reservoirs to impound the storm waters that are wasted between the 
irrigating Seasons, and by holding the underflow by means of dams 
constructed upon the bed rock. | 

If this theory is well founded, and it appears so from the record, the 
construction of the system of reservoirs and canals in the canons 
through which the three forks of Lytle creek flow, as outlined, by the 

Chicala Company, would materially increase the duty. of the waters of 

— this stream, and would seem to be in strict accord with the purpose of - 

the act, which was designed to encourage the construction of reservoirs _ 

- in. the arid west, for the conservation of the waters that annually go to 
waste between the irrigating seasons. _ 
~ As to whether the company would have ‘ine Bae et to the use of 

the surplus water so stored, or whether it would be subject to the rights 

of other appropriators, is not for the Department to determine. 

~The complaint that the building of these reservoirs would cover 
private property and would affect the property rights of the owners of 
adjacent lands, is also a matter within the jurisdiction of the State - 
tribunals. The rights of private owners and of settlers are protected 

_ by the laws of the State, and the 19th section of said act of March 3, 

1891, which provides that, | . 
Whenever any person or corporation in the construction of any canal, ditch or 
reservoir, injures or damages the possession of any settler on the public domain, the 
party committing such in jury or > clam age shall be liable i the party injured for such 

- injury or damage. 

‘It is not shown wieicie the construction of these reservoirs will Be. 

detrimental to the interests of the United States, or the State of Cali- 
fornia, or interfere in any mauner whatever with the occupation and 
control of the forest reserves. These reserves were intended meanly: 
for the conservation of the water supply. _ 

No sufficient reason being shown why the application of the Chicala 
Water Company should not be granted, the protests of the Grapeland 
Irrigation District, James M. Applewhite, J. N. Miller, C. H. Vosburg 
and ©, B. Hughes are therefore dismissed. | 

The papers are returned to your office, with instructions to examine 
the amended map, and if said map has been amended in accordance 
with the directions contained in your letter of October-20, 1897, you 
will immediately retransmit it to the Department for approval. . 

The remaining question to be considered is, whether the application 
of the Lytle Oreek Light and Power Company should be granted upon 
the amended application and maps, and upon the showing made in 
answer to the rule to show that it can beneficially and successfully use 
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a the eroposed | and pipe line for generating a developing electric | 


- Bove! at the power house site, without the use of the reservoirs. 


‘It contends—First:, The appr opriation heretofore made of the water 
of the stream. has, without. exception, been effected by a diversion of 
the water from the stream below the place of intended use by the appli- 
cant for power purposes. Second: That the proposed use of water by © 
the applicant will not diminish the quantity or in any manner pollute 
the quality of the water, but, ou the contrary, will increase the normal 
flow of the str eam at the intake of the canals of the Improvement Com- 
pany and The Grapeland District. Third: That said. proposed use will | 
in no manner affect, abridge or impair to any. extent the uses to which 
the water of the stream has heretofore been. appropriated or subjected. 
-. Tt contends that a subsequent appropriator may use so much of the 
water of a stream for manufacturing purposes as he may choose, pro- 
vided it is returned to the:streanl in the same -quantity and quality, 
-without abridging ot impairing the rights of others, and that the appli- 
_eation of this rule of law to the facts in this case would authorize the 
approval of its application. ° 

If it be true that the waters can be used for nanuracuning pur poses 
and returned to the stream above the plaintiff’s intake m_ practically 
the same quantity and unpolluted, as contended. by applicant, there is 
no reason why the right of way applied for’should not be granted, for, 
so long as a Subsequent appropriator does not injure or impair the prior | 
rights of others, he may use as much of the water of a stream as he 
chooses. Kinney on Irrigation, Sec. 181, and authorities cited. 

-. This principle will materially influence the action of the Department 
in granting or withholding permission to use the public lands for 
purposes provided for by the act of May 14,1896. 

But it is contended by the Chicala Water Company that it is impos- 
sible from the proposed location of the power house of the Lytle Creek 
Light and Power Company for said company to use the waters of Lytle 
creek to develop power: and theu return the same to the intake of the 
Chicala Water Company’s cement ditch, without great expense for 
pumping, for the reason that the proposed location of the power house — 


is about two thousand feet down toward the mouth of the canon, below 


such intake, and is sixty-four feet lower in altitude. 

The Chicala Water Company has filed.an affidavit in support of its 
contention, while the Lytle Creek Light and Power Company has filed — 
affidavits by Jon L. Campbell, the president of the company, and by 
F.C. Finkle, a civil and hydraulic engineer, who state that the power 
house of applicant has an elevation of sever val: feet above the intake of 
the Chicala Water Company’s cement ditch, and that the water after — 
leaving the power house can be returned to the natural channel above 
the intake of said cement ditch. IF. C. Finkle is the engineer who pre- 
pared the maps of the Light and Power Company. ' He states that the 
conduit of the company wns consist of canal and tunnel lined with 
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cement, and iron or steel pipe of sufficient capacity to convey the aver-. 


age normal tlow of the creek, and that by reason of the impervious — . : 
character. of the proposed conduit, the waters will be conducted witha 


~much less loss from seepage and evaporation than when flowing in the 
natural bed of the stream, and that said waters after being ‘conducted 
through said canal and pipe line will be delivered in identically the - 
— same condition above said intake as when diverted from: said stream — 

at Miller’s Narrows. : : a 

‘The survey of the canal and pipe line and the location of the power 

house do not appear to have been made with reference to the delivery - 
of the water above the intake of the cement ditch of the Chicala Com: 
pany after its use by the Light and Power Company, nor. does it 
appear that any survey has been. made to ascertain the altitude of 
these locations.. If it can be satisfactorily shown that the. waters, 
after being conducted through the canal and pipe conduit of the Light 


~-and Power Company, can be used for power. purposes at the present or 


_ anew location of that company’s power house, and can be returned to 
the bed of the stream at or above the intake of the Chicala Company’s 
cement ditch in the same condition. as when diverted, the ae 
should be approved. _ 

You are therefore directed to notify the Lytle Creek Light and Power 
Company of this. decision, and upon furnishing satisfactory proof, as 
herein required, their application will be appre | 


SETTLEMENT RIGHTS—NOTICE OF SETTLEMENT CLAIM. 
JORDAN v. SMITH. 


A claim of notice of a settlement right by reason of improvements on the land will 
not be heard as against an adverse claimaut, where, at such time, the settlement 
and posted notice of the party claiming such benefit of said improvements show 
the assertion of a settlement right to another quarter section. | 


Secretary Bliss to the Commissioner of the General Land Office, April 
(W.V.D.) | | 15, 1898. a (0. W. P.) 


I'he record in this case shows that Robert Smith filed soldier’s de- 
claratory statement No. 237, for the SE. 4+ of Sec. 3, T. 23 N., R.7 W., 
Enid land district, Oklahoma, December 8, 1893, and made homestead 
entry No. 7902, May 21, 1894; that Gharlas B. Jordan applied to enter 
the W. 4 of the SE. 4 and ces, 4 of the SW. 4 of Sec. 3, T. 23 N., RB. 
7 W., January 11, 1894, which application was suspended, and marked 
suspended application No. 1720, to await action on the application of 
Wilkie J. Kruse to amend his homestead entry No. 6666, made Decem- 
ber 30, 1893, for the SW. 4 of said Sec. 3, so as to embrace in lieu 
thereof the SW. + of Sec. 29, T. 24 N., R.7 W.; that Kruse’s said entry 
was canceled, September, 1894, and the local officers directed to sus- 


a ec! 
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pend Jordan’s application pending final Aisposition of his contest 
~ against said Smith. | 


. The local officers rendered ab decision In favor of the defendant, and 


"denied i motion for rehearing. 


On appeal, your office concurred in ‘the decision of the local omens) 


and dismissed plaintift’s contest. 


The plaintiff appeals to the Department. | 

The evidence shows that the plaintiff lives on the 8. 4 of the SW. 4 
of said slang and that he made a pasture of some three or four acr a 
in the W. 4 of the SH. a of said: section, by placing some poles and 


brash at sath end of the pasture, which was in a canyon, the sides of 


which formed tbe sides of the Se, that he also placed notices on 
stakes about the lines of the W. § of said SE; 4, and made two or 


-thiee small mounds thereon. He admits that he also placed stakes with 


notices to keep off, signed with his name, on the N, % of the SW. 4, 
and on other parts of said Sec. 3. He says, in his testimony, that he 
was trying to hold “the east half of section a inile strip,” tor a son 
who was not quite of age. : 

The witnesses for the defendant testified that there were no signs 
of improvement on the W. 4 of said SH.4 on December 7, 1893, the 
day before the plaintiff’s soldier’s declaratory statement was filed, and 
it is not pretended that the ue had actual notice that the plain- 
tiff claimed the W. 4 of said S. E. 4, but it is insisted that his use of 
part of the canyon, which he had fenced in for a pasture, is such a 


‘notice of plaintift’s claim to the W.4 of said SE.4 as bound the de- 


fendant as effectually as if he had actual notice of the claim. This 
would undoubtedly be so, were it not that the plaintiff also gave 
notice by posting on the N. § of the said SW. 4 “to keep off” said N. 4 
of said SW. 4, on the.8. 4 of which he made settlement and established 
residence on.October 12, 1893. It is well settled that notices describ- 
ing the land claimed, posted on a tract of land in conspicuous places, 
are quite as effectual in notifying others of the extent of the claim . 
as improvements placed on the different subdivisions. (Smith v. 
Johnson, 17 L. D., 454; Sweet v. Doyle, id. 197.) In the face of — 
an adverse claim, 4 settler should not be allow ed to say, It is true I 
gave notice by posting that I claimed the N. 4 of the quarter. section 
on the 8. 4 of which I made settlement and established residence, 


but I had a small pasture in the W.4 of another quarter section, and 


I claim that half and not the N.4 of the quarter section on tiie S.d | 


of which I settled and established residence. 


For this reason, your office decision alfirming the judgment of the 


Aecal officers is affirmed, 
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7 TIMBER LAND PURCHASE—APPLICATION TO RE-ADVERTISE. en 
Jd AMES. N. TRUE. 


The application of a timber land applicant to re-advertise, he having failed to sub-— 
mit proof and make payment in accordance with his first advertisement, can 
not be allowed, where, pending action thereon, an. appmenson to purchase the 
land is filed by an a VETES claimant. , 


Seer etary Bliss to the Commissioner of the General tana Office, April 
(CW. V. D.) a ee 1H, 1898, | (C.J. Wa) 


“oo anuary 2 DA, 1896, James N. Trne made apes and stone sworn state- 
ment No. 2787, for lots 6, 7, 9, and 10, Sec. 2, and lot 1, Sec. 11, T. 69 — 
N., R. 21 W, 4th P.M.,, at Duluth, Minnesota. He advertised i. make 
proof on June 2, 1896, but failed fo appear and submit final proof. On 
June 16, 1896, he filed in the local office his application to re-advertise © 
notice of intention to make proof and Dae under his said timber 
and stone statement. 

It appears from the record that on June 17, 1896, John J. Welch: 
filed timber and stone statement for the same land, which was held in 
abeyance in the local office awaiting action on the application of True 


to re-advertise, and your office treated the application of Welch as an | 


adverse claim within the meaning of the decision in the case of Caleb 
J. Shearer (21 L. D., 492), and rejected said application; from which 
action. True appealed. | : 7 

Two questions are presented by the case: 

1, Is there any authority under the law by which the Department 
may extend the time in which proof and payment may be made for | 
offered land under the timber and stone act of June 3, 1878 (20 Stat., 
89), as amended by the act of August 4, 1892 (27 Stat., 348)? 

2. Do the words, “in ‘the absence of any adverse claims” as used in 
the decision in the case of Caleb.J. Shearer (21 L. D., 492) include 
adverse claims arising after application to re-advertise notice; and is 
- Said decision in conflict with the decision in the case of J ohn M. Me- 

Donald (20 L. D., 559)? 

The decision in the later case contains an express disclaimer of any 
intention to overrule the former one. This being true, an application 
to purchase by an intervenor pending an application to re-advertise by 
the defaulting applicant, is such adverse claim as comes within the 
meaning of said decision. Favorable action upon the application of 


True to re- advertise notice, would have been no bar to the application : 7 


of Welch to purchase, made before proof and payment by True. It 
was error upon the part of the local officers to hold the sworn state-_ 
ment of Welch in abeyance pending action upon True’s application to 
re-advertise. The effect of such action was to withhold the land from 
other disposition while True was taking steps to cure his default, which 
withholding was unauthorized. (John M. McDonald, 20 L. D., 559.) 
12209—VoL: 26——34 _ | ae 


a oo | DECISIONS RELATING TO TBE ‘PUBLIC: LANDS. 


— ‘Trne was not injured by the rejection of his application to re- eee 


tise, and he las no right to complain so long as the application of —. 


Welch to purchase 1s pending. -Your office decision is Pa enna 
affir med. | : 7 


DaMMOoN VU SINCLAIR. 


Motion for review of departmental ‘decision of Februar y 17, 1898, 26 
ay ro 210, pcenee by eee Bliss, uae 16, 1898, 


MINING CLAIM—PROLEST—MINING REGULATIONS. 
McFADDEN ET AL, v. Mountain VIEW MINING AND MILLING Co. 


A protest filed as the basis for adverse pigecsiinge may be. properly elected as 
insufficient if it fails to “show the nature, boundaries, and extent” of the 
adverse claim in accordance with the: eee of. paragraphs 83 and 84 of 

the Mining’ Roguation:: ; 


Secretary Bliss to the Commissioner of the General Land Office, April 
(W.V.D) 16, 1898. ie (E. B., Jr.) 


On September 29, 1896, the Mountain View Mining and Millin g Com- 
pany filed application for patent. to the Mountain View lode mining 
_ claim, Spokane Falls, Washington, land district. On November 28, 
_ 1896, during the period of publication of notice, W. D. McFadden, | 
- David O’Neil, and Charles W. Vedder, each for himself, and W.D. — 
McFadden as alleged agent for W. E. Harris, filed ‘their joint affidavit 
alleging themselves to be the owners and entitled to the possession of 
the Columbia and the Kruger lode mining claims, sometimes known as 
the Gray Eagle and Exchequer claims, respectively, and that the 
Mountain View claim conflicted with the Columbia and Kruger claims 

to the extent shown therein, and asked that pr oceedings in the matter — 
of the Mountain View application be stayed until the rights of the 
parties could be determined in a court of competent jurisdiction. 

McFadden, O’Neil and Harris, together with one Cox, were therein 
alleged to be the locators of the Columbia and Kruger claims, and 
Vedder to have acquired by purchase and conveyance the interests of 
said Cox in and to these claims. Attached to the affidavit and referred. 
to therein as “Hxhibit A,” was a plat purporting to have been made - 

_by one “E, P. Harrison, surveyor,” and to represent the conflict above 
referred to. Said affidavit and plat having been offered ag an adverse 
claim, the local office, on December 14, 1896, rejected them as insuff- 
_ cient for that purpose, for the reasons fiat no copy of the location 

notice of the Columbia and Kruger claims had been filed, as required — 
by paragraph 85 (now 83) of the regulations under the United States 
nining laws, and that it did not appear that the plat had been made _ 
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| from: an actual Survey by a United States deputy surveyor, as seniived | 
by paragraph 86 (now 84) of the said regulations. McFadden ‘et ai, 
appealed, and, pending the appeal, on March 15, 1897, filed evidence 
‘showing that on December 28, 1896, they had sorimencell proceedings 
in a court of competent jurisdiction to determine the right of Posses- — 
sion as between themselves and the said applicant. On March 23,1897, 
your office affirmed the decision of the local office. egies how / 
prosecute their appeal to the Department, contending that the papers 
filed by them “show the nature, boundaries-and extent” of their 
adverse claim, as required by section 2326: Revised Statutes, and that 
it was error to hold them insufficient for the reasons stated. 7 
The provisions of the United States mining laws relative to the 
assertion before the land departmentof a claim to mineral land adverse 
to that of an applicant for patent, are found in section 2325 Revised 
‘Statutes. In addition to requiring that the adverse claim shall be 
filed during the period of publication the statute further requires that 
“it shall be upon the oath of the person or persons making the same,. 
and shall show the nature, boundaries and extent of such adverse - | 
claim.” - Where this has been done the statute commands that 
all proceedings, except the publication of notice and making and filing the affidavit 


thereof, shall be stayed until the eoutroversy shall have been settled or decided by 
a court of competent jurisdiction, or the adverse claim waived. 


It is made the dut y of the adverse claimant, 


within thirty days after filing his claim, to commence proceedings in a Count of 
competent jurisdiction to determine the right of possession, and prosecute the same | 
with reasonable diligence to final judgment ; 


and it is provided that 
a failure so to do shall be a waiver of his adver se claim. 
Parag graphs 33 and 84 of the regulations above referred to reac: 


83. The adverse notice must fully set forth the nature and extent of the inter- 
ference or conflict; whether the adverse party claims as a purchaser for valuable 
consideration or as a locator; if the former, a certified copy of the original location, 
the original conveyance, a duly certified copy thereof, or an abstract of title from — 
_ the office of the proper recorder should be furnished, or if the transaction was 4 
merely verbal one he will narrate the circumstances attending the purchase, the 
date thereof, and the amount paid, which facts should be supported by the affidavit 
of one or more witnesses, if any were present at the time, and if he claims as a. 
locator he must file a duly cornice copy of the location from the office of the proper | 
recorder, 

84. In order that the “boundaries” and “extent” of the claim may be: aan it 
will be incumbent upon the adverse claimant to file a plat showing his entire claim, 
its relative situation or position with the one against which he claims, and the 
extent of the conflict. This plat must be made from an actual survey by a United | 
States deputy surveyor, who will officially certify thereon to its correctness; and in 
addition there must be attached to such plat of survey a certificate or sworn state- 
ment by the surveyor as to the approximate value of the labor performed or improve- 
- ments made upon the claim by the adverse party or his predecessors in interest, — 

‘and the plat must indicate the position of any shafts, tunnels, or other improvements, 
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~ ‘if any such exist, upon the claim of the party opposing the application, and by 
_ which party said improvements were made: Provided, however, ‘That if the applica- 
tion for patent describes the claim -by legal subdivisions, the adverse claimant, if 


also claiming by legal subdivisions, ed describe his adverse claim in ane same — 


manner without farther survey or plat. | 
 <As already stated, the papers filed as an adverse | claim were fled | 
during the period of publication and are “upon oath of the persous 
‘making the same.” Judged by the language of the statute alone, and 
disregarding the foregoing regulations, they would “show the nature, 
boundaries and extent” of the adverse claim. They do not, however, | 
contain the evidences of title required by said paragraph 53, nor the 
plat and certificates made by a United States deputy surveyor in con- 
formity with said paragraph 84, Protestants’ plat was made by a pri- 
vate surveyor, and there is not attached thereto any showing as to the 

value and ownership of labor and improvements upon the claim, as 
required by that paragraph. | | 
- These requirements, though apparently known to aaoescis: were 
simply ignored by them. They offer no excuse whatever for their failure 
to observe the requirements of paragraph 83, and none which merits 
any consideration by the Department for their failure to observe those 
of paragraph 84, » The local officers were bound to respect and enforce 
the requirements in question in passing upon the sufficiency of the 
' papers presented, and neither they nor your office could properly do- 
otherwise than take the action of which protestants complain. The — 
said requirements are of many years’ standing, have repeatedly received 
the approval of the Department, and have never heretofore, so-far as 
the Department is aware, been modified or waived, except in a few 
cases where compliance therewith was shown to. be physically impos- - 
sible or could only have been made at great risk of life or health. 
They are believed to be warranted by Jaw and to be in conformity with 
the statute, and hence to have, in accordance with well Seu con- 
: struction, all the force and effect of law. | 7 | 
The Department finds no warrant to distur the decision of your 
office, and the s saline 1s accor rdingly afirmed. 


PETER BoRTLE. 


Motion for review of departmental decision of. Febr wary 4, 1898, 26 
L D., 150, denied by Secretary Bliss, April 19, Bees 
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ALASKAN LAND-SURVEY—TIDE LANDS. 
RED Srar OLGA FisHine STATION. 


a survey of igen re that embraces tide. Jands within its. fihites will not be 
approved as there is no authority by wbiee title thereto. can be acquired under | 
the public land. laws. : es : ae | 


Secretar Yy Bliss to the Commissioner of the General Land. Office, aya 
(W. V,D.). : 19, 1898. — oo (W.-M. B.) 


po 


| The Red Star Olga Fishing Station, a socpoations mr claimant, has - 
appealed from the decision of your office, of, date April 10, °1895, 


_- wherein was suspended survey No. 49, executed by Ua Dewoody, 


U.S. deputy surveyor, on May 7, 1892, which ‘said survey embraces a 
body of land comprising an area of 41 03 acres, situate on the southern _ 
shore of Olga Bay, Kodiak Island, j district of Alaska, and used as a 
fishing station. 
It appears: from the racotel sabmiied that said survey No. 49 was 
accepted by your letter of date May 24, 1893, to the ex-officio sur- 


_ veyor-general, but that after an Se miacon fagreor subsequent to | : 
said date such acceptance was, to wit, on April 10,1895, revoked. The 


action of your office in revoking the former acceptance of the survey, | 
and suspending the same, was based, as stated in eure above referred . 
to office decision, upon ‘the ground: - 5 

‘That the survey includes a spit, or island, sépareiea from the. mainland. a Hoth 


| ends of this spit Salmon river is open to Olga Bay. This river. being more properly. 
a lagoon or arm of the bay, is undoubtedly atfected by the tides, the openings or 


mouths at the ends of the spit: allowing the sea to flowin. The deputy should have 


. followed with his meauder the line of ordinary high water mark along the shore 
line of the mainland, thus exelnding from the survey the tide water which the gov- 
ernment does not give title to, and the spit, for the reason that after the meander 
line noted above had been ran, the tract would not be in ‘fone saga body as une 

regulations require, a 


The: ‘assignments of error by appellant, material, to the i issue in Oe 
case at bar, are as follows: | i 


_ That the field notes of survey a6 not suggest aly sand spike or tract of iniid sep- 


moe from the mainland; that it such is shown on the plat, it is a clerical error by — 


_ draftsman and not reported in the field notes of the survey made on the eround.. 7 
3. That by the fiéld notes no Jag oon bor tide waters are ees ane so far as off 

. Sig known, none exist. 
. That: under the surveyor’s manual, no meandexs need be ae of streams less _ 


. than three. chains in width. 


5. That final entry having been made with the consent of the local land office upon - 


the approved plat by the surveyor-general, and. Commissioner, the same should Pee, = 

sustained, approved, and relieved from explanation. 3 ; 
Thus it is seen that the second and third assignments of error ques. 

tion the correctness of the finding of your office decision, alleging, in 
effect, that the same was not apERpee by the evidence furnished by - 
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‘field notes of the survey aud the plat made therefrom in the office of 
the ex-officio surveyor-general, as approved by said officer. 

The allegation by appellant that no such spit and lagoon, as eee 
tioned in the decision appealed from, are shown to-exist by the field 
notes of this survey, is disproved by the entries themselves made by the 
deputy in his book of field noreeys as appems from the trauscript vhereor - 
returned to your office. | 

The following, among others, are the notes made. by the deputy during 
the execution of the subvey. in the field. a Ee 


















No. ce Chains. 
3 | N. 45° Wee 19. 80 | Set sipiie? 2x 10 X8—18 inches in ‘the ground,. 
a, ~ marked W. ©. on side facing. the elaim: this 
- corner is on left bank of Salmon river. 


a1. 09 | To ordinary high water mark, on gravelly spit 
| - on south shore of Olga B: ay. Set stone 25 x 14 
x 10, ete. 


a8 5,429 W...-) ic ‘Thence along shore of Olga Bay following line of 





high water mark. Variation 24° 5’ E 
a | 9. 50 Cross Salmon river 40 Iks. wide, course from 


Face 7 

| nt 20, 40 | i Across Salmon river, course 8.. W. | 
N. Ee. 

20. 00 To sees of beginning. 











The plat of this survey, as sonatas in the office of thee ex officio surveyor: 
general, approved by him, and forwarded to your office, is executed in 
strict accordance with the foregoing field notes returned by the deputy _ 
surveyor who executed the survey. 7 

It will be observed from the above that in runnin o ( course No. 3 the 
south bank of what is known as Salmon river—but what in reality is _ 
‘only a short lagoon about 14.00 chs. or 308 yards long, as appears from 
the plat—was reached at the end of 19.80 chs. from cor. No.3, and at 
the end of 20. 40 chs. the opposite or north bank of said. lagoon was 
reached, showing the lagoon at that point—near its junction with the 
bay—to be 60 lks. wide. From. the last named point, the, locus of 
which is on the southern side of the so-called spit—which | is nothing: 
more than a small sand bar—the said sand bar is crossed, and at the 
end of 21.09 chs. a corner is established on the northern side thereof. 
The field notes, as copied and set out above, further show that from 

said last named. point, in running corner No. 4, that at the end of 9.50 — 
clis. the line of survey again crosses the. lagoon at a point where its _ 
waters connect with those of the bay—the lagoon being 4.0.00 lks., or a 
little over 26 feet, wide at said point. It appears from the plat that — 
the sand bar is only 69 lks., or 45.50 feet, wide at point. of greatest 
breadth, that it is about 10.00 chs., or 220 yards, in length, and that it. 
is completely surrounded by the waters of the bay and fie lagoon. | 
_- There can be no doubt but that the tide waters of Olga Bay reach — 
and wash that portion of the mainland—distant only 1.29 chs., or about _ 
eighty-five feet, from said bay—embraced in the survey, through the © 
short lagoon wiiieh extends along its northern border. By reason of 
said fact the contention of appellants that the lagoon is not meander- _ 
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able, under the surveyin 2 aint because it is less than three chains 
in width, is without any force. Upon this subject the man ua of June 
30, 1894 (p. 56), contains instractions as follows: | | 

Shallow streams, without any well-defined channel or permanent banks, will not 
be meandered, except tide water streams, whether more or less than three chains 
wide, which shall be meandered a ordinary high water mae as far as tide water 
extends. . ; 

The lagoon—which the deputy ene aces: aS Saimoil river in his 
- field notes—falls within the exception named in the manual, and the — 
deputy should have meandered the same, and thus have axeluded tiem . 
the lines of the survey the sand bar, the lagoon and the tide land 
adjacent to the line of ordinary high water mark extending along the — 
northern shore of that portion of the Jand claimed by appellants and — 


situate.south of the lagoon, for the reason that it is not proper that tide | - 


lands should be embraced in a survey, since there is no general or. 
existing legislation by Congress with respect to the publiclands whereby _ 
title may be acquired to tide lands. See case of Shively v. Bowlby _ 
(152 U.S.,): Mann v. Tacoma Land Company (153. U. §., 273). | 7 

The. consideration of the contention of appellants to the effevt that. 
the survey should be relieved from explanation, and that the entry 


should be allowed to. remain intact, because the local officers permitted © 


final entry of the land designated on the plat of survey approved. by 
the ex officio surveyor-general and your office, is immaterial for the 
reason that said appellants could derive no benefit from departmental 
action affirmatory of that of the local office, in the particular named, 
since patent could not lawfully issne e for the tide land which constitutes 


apart of their claim. 


Further more, it may be observed that if the ie of ordinary high 
tide, extending along the shore of the mainland, to the south of the © 
lagoon, had been meandered, as should have been done, the tract. 
-.elaimed, as embraced in the survey in its present form, would not have 
been left in “one conrpact body” as required by paragraph 13 of the 
rules and regulations of June 3, 1891 (12 L. D., 583), wherefore it would — 
not be subject to purchase and entry under such circumstance, since 
the condition imposed by rules and regulations requires that the pur- 
chase and entry of lands under the provisions of ‘the act of March 3, — 
1891, for the “purpose of trade or manufactures,” must be confined to , 
| iad which is in “one compact body.” This constitutes.as essential a 

condition with respect to the right to purchase and enter lands for the 
stated purpose, as does the condition that lands so purchased and 
entered must be taken in square form as near as “ the configuration of 
the land will admit.” 

For the foregoing reasons the decision of your office. suspendin ge Sur 
vey No. ornate to emendation—is Eecreny affirmed. | —— 
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 CopE Q, BRADEN 


: "Motion for review of departmental decision of. October 21, 1897, 25 
L. ick, 341, denied by coy: Bliss, ae 19,1898, 


7 SCHOOL INDEMNITY SELECTIONS EES-SECTION 2208,. R. 8. 
| TRRRITORY OF OxLanoma, ; 


School indemnity seleettons filed ou behalf of the Territory of Oklahoma, under 
section 4, act of January 18, 1897, should not be approved until i of the 
. fees provided for in section 2288 of the Revised Statutes, 


~ Secretary Yy Bliss to aie Co onunisstoner on the General Land Office, Apri 
(W.V. De). . wie” 9s 1898. | (G. B. G,) 


The Department is in receipt ot your ates of the 4th — 


instant, wherein it is said that the local officers at Mangum, Oklahoma 
Territory, have reported to your office the filing | of application for 
indemnity by the territorial authorities, amounting to 38,943.40 acres 
selected under section 4 of the act of January 18, 1897 (29. Stat., 490), 
and that uo fees were tendered with said application, it being claimed | 
_ by the territorial authorities that none were required. 

It is further said that under date of September 26, 1892, your office, 
by letter to the register and receiver at Beaver, Oklahoma, advised 
those officers that section 2238 of the Revised Statutes requires the 
paywent of fees “in the location of lands by states and corporations 
- under grants from Congress,” that the selections in the list then under — 
consideration. (“ist 1, Beaver, O.T.,) were made for the Territor y of 
Oklahoma, under ‘the act of May 2 , 1890 (26 Stat., $1), and section 
2275: | | | | 
_ that said act made no grant of the school sections, but simply reserved them for 
schools, and indemnity lauds when legally selected are simply placed in a state of 


reservation for schools, and that, therefore, the payment of fees \ was not required 
iu making school indemnity selections in Oklahoma. 


There is no difference in principle in the case then under considera- 
tion and that now presented, but doubt is expressed as to the ruling 
of your predecessor, and the Depar tment is asked for instructions in 
the premises. eo : ” 
No question is made as to the authority of ane tervitorial Tetieers to. 
tnake these selections under section 4 of the act of J annary 18, 1897, - 

supra. | 


| fat 


Registers aud. receivers, in addition to ‘their salaries, shall be allowed ensiie the . 
| following fees and. commissions, namely : | en %s 


¥ “ oe ye a - tes FE 


Section 2238 of the Revised Siaentes provides, among : other things, ss 
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‘Seven, In ine location of lands by States and corporations under grants from eo 


Congress for railroads and other purposes, (except for agricultural colleges,) a fee 
of one dollar for each final location of one hundred and sixty ssc to be paid by 


the State or corporation making such location. 


It is clear that the location of school indemnity lands is a “ final ” es 
“location of lands” within the meaning of this statute. It is within 
_ the ordinary import of the language used, and the special exception of 

locations * for agricultural cor eee ” fonds | Additional. force to such. 
_ construction. | 

Whether it is a location by a State or corporation under a grant from 
Congress is a more difficult question. A Territory is not a State within 
the meaning of that word as used iu the Constitution (New Orleans v. - 
_ Winter, 1 Wheaton, 94; Campbell ». Read, 2 Wall., 198), but it is a — 

State in the general sane of the term “ political society.” cd Watson v. 
Brooks, 13 Federal Reporter, 540, "3 < 
In “The Ullock” case (19 Fed. Rep., 211), wietelt: was iacolsed: a 

construction of the act of Congress of March 2, 1837 (5 Stat., 153), mak- 

ing certain regulations in regard to vessels carrying trade “upon.waters — 


Ra which are the boundary between two. LBUOR it was said: 


It may be admitted that the Columbia. river is not a Neraiane? between two 
“States” in the sense in which the word is used in the Constitution, but it is the 
| boundary between one such State aud an organized territory of the United States. | 
‘The case is within the mischief intended to be remedied by the act of 1837. The 
subject'is wholly within the power of Congress, and it may apply the rule contained 
in the act to the case of a water forming the boundary between a State and a Terri- - 
tory, a8 well as between two States of this Union. The Territory of Washington is 
an or ganized political body, a State in the gener al and ungualified sense of the term. | 


A Territory is also.a public corporation with municipal functions. A 
public eorperation, 1S such corporation as exists for political PUREOReE, 
and | 


ok public corpotation created by the gover aint for ‘political purposes and Tava 
‘subordinate and local powers of legislation; an incorporation of persons inhabitants. 


of a particular place, or connected with a particnlar district, enabling them to con- 


— duct its local civil government, ... an agency instituted by the sover eign for the 
_ purpose of carrying out in aptatl the objects of government, - 
isa municipal corporation. (Anderson’s Law Dictionary, page 263, and 
cases cited.) | | 
The organized Territory of auahona comes squarely within this 
‘definition. It was created for political purposes, has subordinate and 
— local powers of legislation, is an incorporation of the inhabitants of a 
particular district, has a local and civil goverument, and is an agency — 
— instituted. by the. Boserc sate of the United States for the purpose of © | 
carrying out in detail the objects of government. In this regard it | 
bears substantially the same relation to the federal government as a 
county bears to a State government. | 
Itis believed. therefore that Con gress used ae words States ” and 


. ‘UT epritories” | in the sense of “bodies politic,” and that.a Territory is 


both a State and a corporation within the me of the statute. 
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But doas a reservation of school (anay for the benefit of the State to 
be thereafter erected out of the Territory of none come within 
the term “grants from Congress”? : ; 

Such a reservation is equivalent to a grant, in so far as it reserves — 
the land from other disposition and segregates it from the general - 
public domain. The faith of the government is pledged to this end, | 
and the fact that Congress has already authorized indemnity selecioie 
for lands lost to the contemplated grant to the State to be erected out — 
of the Territory of Oklalioma, shows that it is being treated as a grant. 
Moreover, if the people of the Territory are to have the benefit of 
indernnity selections at this time, it is not believed that they should be 
permitted to evade the payment of these fees by the technical plea ti that 
no grant of Congress has ever been made of these lands. © 
~ These fees are part of the revenues of the government, in the sense — 
that they are paid into the United States Treasury; they constitute | 
part of the emoluments of an officer of the United States, and itis the 
duty of the government to require the payment thereof as a condition 
precedent to the approval of final locations of land within the spirit of 
the act allowing such fees. 

Your office is therefore instructed accordingly. 


RAILROAD GRANL—-WITHDRAWAL-SETTLEMEN T RIGHT. 
HASTINGS AND DAKoTA Ry. Co. «. ARNOLD. 


A decision of the Department directing that a tract of land, that had been embraced 
in a railroad indemnity selection, should be held ‘‘subject to entry by the first 
legal applicant” operates'to restore such tract to the publie domain as effectu- 
ally as though restored to settlement and entry. 

A settlement on land covered by indemnity withdraw al attaches at once onthe 
revocation of the withdrawal, and will operate to exclude such tract from sub- 
sequent selection ou behalf of the railroad grant; and the failure of the settler 
to assert his claim within three months after notice that the land is open to 
entry can not be taken advantage of by the company. 


Secretary Bliss to the Commissioner of the. General Land Office, April 
(W.V.D.) 8 20,4898. (GB) 


_ The land in controversy in this case is the NE £ of Sec. 23, T. 122 N., 

R. 43 W., Marshall, Minnesota, and is within the indemnity limits com- 
mon to ine main line of the St. Paul, Minneapolis. and. Manitoba Rail- 
way, and the Hastings and Dakota Railway. - 

It appears'that this tract was selected October 16, 1883, te the St. 
Paul, Minneapolis and Manitoba Railway Company, nicl ‘selection — 
was canceled by departinental decision of October 23, 1891 ae L. D.; | 
440), wherein it was said: | ees _ 
The designations upon which the selection of Gewber 16, 1883, are now 7 Tasoal ean 


not be recognized, and in rejecting the designations the selections, being unsup- - 
ported, must be canceled. . 
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- The orders of withdrawal of indemnity lands for these companies having been 
_ revoked (12 L. D., 541), and there being no valid selection of the lands by either 
company, you i hold the same subject to entry by the first legal applicant, or to 
selection by the company first presenting application therefor, in the manner pre- = 
scribed by the regulations governing such selections. 


On October 29, 1891, the Hastings and Dakota ee selected | 
the said tract, with others, designating a proper basis therefor. _ 

On June 6, 1894, the St. Vincent Extension of the St. Paul, Minne- | 
apolis and Manitoba Company filed a re-arranged list,. ceca the | 
lost lands tract for tract as a basis for its said selections of October 16, 
1883, which had been canceled by the departmental peeIoIon, supra, of 
| October 23,1891. | 

In the meantime, however, on February 27; 1894, Paul Arnold. filed. 
in the local office an application to make homestead entry for the land 


in controversy, and therewith he also filed a corroborated affidavit, . - 


~ upon which he asked a hearing, alleging that he made settlement on. 
the land in the month of October, 1890, and had lived thereon continu- 
ously ever since, having laced: on ine land certain improv ements, 
therein set out, which he valued at one thousand dollars. | 
The Hastings aud Dakota Company filed a protest, on May 19, 1894, 
against the allowance of Arnold’s said application, upon which a hearing 
was had May 25, 1894, upon testimony taken before a notary public 
designated by the local officers and appoiuted for that purpose, both 
parties in interest being represented thereat. a | 
The record was trausmitted to your office September 20, 1894, under. 
instructions, without action by ine local ofticers. 
Your office held: oot | | 
1st. That thelist filed by the st. Paul, Minneapolis and Manitoba — 
Company is without force as against the claim of the Hastings and 
Dakota Company, and held the first named company’s list tor cauicel: 
lation, to the extent of the land involved. . 
2d. That Paul Arnold, a qualified Lomestead claimant, was all aetaal 
settler on the Jand in controversy, with valuable improvements, at the - 
date of said selection by the Hastings and Dakota Company, that he 


_ has resided thereon and cultivated the Same as a homestead ever since, . 


aud the company’s selection was held for cancellation, to the extent of 
the tract in question, “with a view to the allowance of Arnold’s home- — 
stead application.” — 

- From this decision the St. Paul, } iaueanene and Manitoba Gonnate 


did not appeal, but the aatines and Dakota Company has appealed 


to the Department, assigning the following specifications of error: 


Ist. Error to hold that the occupation of this land by Arnold at date of Hastings 
and Dakota selection determined the right of the comEeny to select. same § as indem- 
nity land. 

2d. ee to hold that soeupaten without application to enter was sufficient, 
under the Secretary’ s decision of October 23, 1891, to. defeat the company’s selection. 

3d. Error not to hold that the application and selection of record of the Hastings 
and Dakota Company and the Manitoba Company were effectual bars to entry of 
these lands. 
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_ No question is made of APioltis qualifications, nor of fhe Pet of his | 

settlement in the year 1890, and ‘his continuous occupation and cultiva- — 
tion since that time. It. therefore only remains to be seen the effect of | 
it on the selection of the company. 

-. It was not the purpose of: departmental decision of October 23, 1891, 

SUpras to hold the land in reservation for an indefinite or any length | 


of time for the benefit of “the company first presenting application 


therefor.” Instead, it was in terms held “subject to entry by the first | 


legal applicant.” | ‘The effect of this was to restore it to the body of 


the unappropriated public lands of the United States, as fully and — 
effectually as if it had been directed that it be restored to settlement 
and entry. All public lands of the United States “subject to entry” 
under. the homestead law are subject to settlement, and they may be as 
effectually appropriated for the time being by sottloment as by entry. 

At the date of Arnold’s settlement, this land was embraced in an — 
indemnity withdrawal for the benefit of both the roads named, but _- 
when that. withdrawal was ‘revoked, May 22, 1891, his settlement right | 


attached, If Arnold failed to present his claim to the land within three 


_ mouths after notice at the. local office that it was subject to entry, that 

fact can nos operate to his prejudice in this case. A. failure to file an 

application to enter lands within three months after settlement for- 

feits the claim to the next settler in order. of time, but such default | 
is not one that can be taken advantage of by a railway company. 

- In the essentially similar case of Vanderberg ». Hastings and Dako 

' Railway Company et ty 26 L. D., 390, it was said:. : 

. Vanderberg’s settlement was therefore subject to. the ert rights under. this 

selection (October 16, 1883), which, as before stated, was canceled on October 23, 

1891, and the land declared to be subject. to. settlement and entry. Vanderberg’s 
‘Tights under his continued residence upon and claim to this land surely attached as 
a settler upon the cancellation of said selection, and his claim, since maintained and 


asserted in. his application under consideration, is superior to the right of the con. : 
| pany under its pending selection made. October 29, 1891. | : | 


The decision appealed. from is affirmed, the company’s nelostion. is 
me mee canceled, and Arnold will be permitted to make entry for the a 


MINING CLAIMS—EXPENDITURE--LOCAL REGULATIONS. 
tins Br AL. @. — BY AL. 


On a showing made of an arte iat the common benefit of several locations, 


embraced in one application, the Department will not undertake to determine 


whether such plan of development will be effective or not, if it appears that the 
expenditure is made. in good: a ang for os eS alleged. 7 
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Compliance with local laws and regulations in the location of mining claims, in the = 


matter of. posting notices thereon, will be presumed, in the absence of any show- q 
ing that such question is of material importance in the case. | 


. Secretary Bliss to. the Commissioner of the General Land Office April 
(W. VD.) © | 20,1898.  (E.B., Jr.) 


This is an appeal by. Thomas B. Hughes, B. Leppel, John Healey and. 
A. G. Verhofstad from the decision of your office dated April 9, 1896, 


dismissing their protest filed December. 24, 1895, against the issue of 


patent to M. H. Ochsner and Frank B. Klock for their lode mining 
claim, survey No. 5786, embracing the Crouse, Nichols, Michael, Salina, 
- St. Jacobs, Fryer Hill, Union Bank, Nelson, Lumsden, Brink, Clark, 
‘Hopkins, Charles and Silver Cave lode locations, Leadville, Color ae | 


land district. Your said decision also dismissed the protest of N.N. 


Robertson and George 8. Curtis; and their appeal therefrom was dis-. 


- mnissed by the Department on February 13, 1897 (unreported). 


" Application for patent to this entire group of fourteen lode locations 
was filed on September 2, 1891; notice thereof was. published from 


September. 4, to N ovenibar 5, 1891, inclusive; and entry No. 3993 was 


- made therefor on December 14, 1895, It appearing that the discovery 
- shaft of the St. Jacobs location was on ground excluded from the entry, . 
and the applicants electing not to comply with the requirement of your 
office in the premises, the entry was nme canceled as to that tocablon 
on August 17, 1896. 7 

‘The protest alleges, among other things, iat protestants are the 
owners of a great portion of the premises claimed by the applicants — 
' for patent, such portion being embraced in the Blackbird, Verhofstad : 
and Sam Randle lode claims; that there was no discovery by applicants 
or their grantors of any lode or vein in place bearing mineral upon any 


one of the group of locations first above indicated; that the discovery - | 
shafts upon these locations were not sunk to the depth of ten feet, nor __ 


were notices of the locations posted thereon; that the annual assess- 
ment work had uot been done on any one of these locations for any 
year since location, and that applicants had not expended $500 for 
labor or improvements upon any one of the said Jocations nor upon the 
entire claim. Your office considered the allegations of the protest in 
detail and in its said decision held that the showing made by the prot-. 
estants did not warrant a hearing, and so, as already stated, dismissed 
the protest. The appeal assigns several errors of law and of fact. 3 
Numerous affidavits, pro and con, have been filed by protestants and | 
applicants, going to each of the above allegations,. since the decision of 
your office. There have also been filed the field. notes and plat of an 
amended survey of the claim as now constituted, made in April, 1896, | 
under the supervision of the United States surveyor-general for Colo. 
rado, and approved by him on September 11, 1896; also two additional 
certificates of the said surveyor-general as to improvements, dated — 
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September Ll, 1896, and Febr uary 15, 1898, Wespeutively: The first : 
_ official survey of the entire claim, which then included the St. Jacobs 
location, was made in December, 1889, the several locations having | 
_ been made in June, 1888, The field fetes of this survey show specifie- 

ally that there was then a discovery shaft ten feet deep on each. loca- 
tion. The first certificate of the survey or. general as to impr ovements, 
and the only one on file when the entry was allowed, is dated May 23, 
1890, certifies, in the usual form, to all expenditure of $500 on the 
| claim, anil that the improvements consist of eighteen shafts. .A second 
certificate of the surveyor-general, dated January 31, 1896, shows that 
the improvements on the claim consist of nineteen shafts valued at 
$3,040, two cighty-horse-power boilers, a fifteen-horse-power hoister,. 


and a building to enclose them, valued at $4,000, making a total 


expenditure of $7,040. Itis. farther certified therein that one of these 
shafts, which is on the Salina location, one hundred and forty feet deep, 
timber ed, and valued at $2,500, was not credited to the applicants in 
the former certificate for a reason that the ownership thereof was 
then in dispute, and that such ownership is now “settled and concluded 
to the claimants herein;” and also that the first one hundred feet of 
this shaft, value $1,500, was sunk prior to August 1, 1891. | 
The field notes of the amended survey show eighteen shafts on the 

claim, and other improvements consisting of building, boilers and 
-hoister, as above mentioned. The timbered shaft on the Salina. loca- 
tion was then two hundred and. fifty feet deep and valued at $5,000. 
The total valuation of improvements at that time was $9,510. The 
certificate of the surveyor-general dated September 11, 1896, which is 
the third filed in the case, is in the regular form, to the effect that 
$500 have been expended in labor or improvements on the claim and 
that ihe improvements consist of the eighteen shafts, building, boilers, 
and hoister, as set out in the field notes, The certificate of February 
15, 1898, shows a total expenditure of $12,510 on the claim, credited to 
eighteen shafts and the other improvements already repeatedly men- 
tioned. The timbered shaft on the Salina had then reached a depth 
of three hundred and seventy feet. and was valued at 588, 000. Iti is also 
certified therein concerning this shaft: | 
| This shaft last described is so located and has been sunk to be used for “ale alnage 
and development of the entire claim. It is situated near the lowest portion, geo-. 
logically, of the claim and by thus draining the entire claim, it thereby enables the 


_ veins of each location to be economically and advantageously developed and worked | 
to a great depth, the work in ‘said shaft being credited pro rata, to each location 


~ embraced her ein. 


~The same language, raoaubetaneo me to the situation of this shaft - 
and its use and adaptability for draining the entire claim is found in 
the amended field notes and in the certificate of J anuary, 1896, 
The adaptability of this shaft for draining and otherwise aiding in 
the development of the claim as a whole, is controverted in affidavits 
filed by protestants. On the other hand, affidavits filed by the appe 
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oants: ere the field notes and certificates of the surveyor-general. 
The evidence convinces the Department, however, of the good faith of 
the applicants. Whether this shaft shall aid in ie development of the 
entire claim to the extent applicants now assert, or not, it is not denied 
that they have expended their money in siniaa 2 ‘lie shaft. Civil-— 
engineers and persons experienced in mining operations may honestly 
differ as to the probable results tu be had from a plan of development, 
and these may be involved, as is often the case in such operations, — 
in considerable uncertainty, but if money or labor is expended in good 
faith, in furtherance of the plan, the Department will not look beyond 
the fact of such expenditure. 

it is shown affirmatively, in affidavits filed by the applicants, that 
_ silver ore assaying from three to twelve ounces per ton has been found 
in the discovery shafts of the yarious locations. now comprising the © 
said claims. This is sufficient upon that point, in the absence of any 
adverse claim or any claim by a party asserting the land. to be of a 
different character from that under which applicants seek title thereto. 
See Tam et al. v. Story, 21 L. D., 440. 7 

‘The general allegation in the protest. that notices of location were 
not posted on the several locations embraced in the claim, is without 
corroboration in .the affidavits filed in support thereof. Such notices, ° 
presumably required by the local laws or regulations, are among the 
initial steps in the location of a mining claim, and are at most fora 
~ temporary purpose only. While there is no showing on this point in 


_the applicant’s proof, still, it is not shown by protestants tobeamatter | 


of material importance in this case. In the absence of such latter 
showing it must be presumed that the local laws and regulations have 
-been complied with, | ee 
Relative to annual expenditure ¢ or assessment work upon each of said 
locations prior to entry of the claim, applicant’s proof shows that affi- _ 
davits to the effect that such expenditure or work had been made or 
done by applicants or their grantors for the years 1889 and 1890 were 
duly filed, that such expenditure was made for each location save tlie 
Fryer Hill (the omission of that name from the affidavit being probably © 
due to inadvertence) for the years 1891 and 1892, and that good faith 
notices, in lieu of annual expenditure, covering each location, for the 
years 1893 and 1894, were duly filed. pursuant to the provisions of the 
acts of November 3, 1893 (28 Stat., 6), and July 18, 1894 (28 Stat., 114). 
These notices would seem to be sufficient, upon the question of annual 
expenditure, to have justified the allowance of the entry.. 

Among the affidavits filed by protestants subsequent to the decision 
of your office, is one tending to show that Albert J. Rupp, who, as the. 
duly authorized attorney in fact of the applicants for patent, inane the © 
affidavit that plat.and notice remained posted on the claim during — 
the time required by law, was not in the State of Colorado during that 
time. #1t is not necessary to discuss at length here the effect, of this 
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charge. It goes to a question not raised by the protest and not con- 
sidered by your office. It furnishes no ground for a direction by the — 
Department that a hearing be ordered. If you shall deem the affidavit _ 
of Rupp insufficient upon. the point of continuous posting of notice, 
you will call upon the applicant for additional evidence in the premises. 
Applicant’s proof satisfactorily shows that such notice \ was on posted 
-on September 1, 1891. | - 
The attidavits filed by protestants have been car efully Se arhied: aad i 
‘eapieidered: In the face of the strong affirmative proof made by the | 


. applicants covering all the points embraced in the protest, with the | 
-. apparently immaterial exception aforesaid, the Department does not. 


‘think the showing by the protestants justifies the ordering of a hear- 
ing. .The Department is of the opinion that the applicants have in 
good faith complied with the essential requirements of the mining 
laws, and the protest is therefore dismissed. This conclusion renders _ 
it unnecessary to consider the appellant’s motion to dismiss the appeal. 
- The decision of your office is affirmed. } — 


Z - COMMUTATION OF HOMESTEAD—ACT OF JUNE 8, 1896. 
CIRCULAR. * 
Acting g Commissioner Best to Registers and Receiver 8, J uly y 9, 1896. 


| GENTLEMEN: a a 
Your attention is invited to the act of Congress, approved June 3, 
1896 (29 Stat., 197), entitled “An act relating to commutations of 
homestead entries, and to confirm such entries when commutation 
proofs were received by local land officers prematurely,” a copy of 
- which is hereto annexed. 
The first section of the act provides for the confirmation of cash 
entries based on commutation proofs made under section 2301, Revised 
- Statutes, as amended by section 6 of the act of March 3, 1891 (26 Stat., 


1095), where at least six months’ actual residence prior to commutation — 7 
- has been shown and there is no objection to the entry except that 


fourteen months’ compliance with the homestead law after the eeie of — 
entry has not been shown. | 

The cases now pending in this office, coming under the provisions of | 
the act, where the cash certificate has not been canceled, will be taken 3 
up for consider ation without application by the parties in interest. 

Where the cash certificate in a case coming within the provisions of 
the statute has been canceled, it will be necessary for. the parties in 
interest, if they desive the reinstatement of the same and the confirma- 


‘tion of the entry, to file in the proper district iand office an application — . 


er 


for such action. You will forward the application to this office for con- 


. * Not heretofore reported. 
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sideration, acsompenicd by a full report as to the status of the tract of 
land embraced in the entry, the confirmation of which is desired. 
‘The second section of the act modifies the provisions of section 2301, 

Revised Statutes, as amended by the act of March 3, 1891 (supra), 50 | 
as to permit the commutation of homestead -entries upon a showing of — 
fonrteen months’ compliance with the homestead law after the date of © 
settlement, instead of after the date of entry, as. formerly required. 
| Constrnctive residence from the date of the entry will be recognized 
where settlement is made and residence established within six months 
thereafter. | | | 
‘The provisions of said section 2 are not faeended to change eruting : 

special laws which permit commutations in less.than fourteen months, — 
but are applicable only in cases where the commutation is made under 
_ the general homestead laws. . 

Approved: 
. Hoke SMITH, 
| Secretary. 


(Buni1c—No. 173. i? 


AN ACT relating to commutations of homestead aiveries; and to ‘eonfirm’ such entries - 
when commutation proofs were received by local land officers prematurely. | 
Be wt enacted by the Senate and House of Representatives. of the United 
States of America in Congress assembled, That whenever it shall appear 
to the Commissioner of the General Gand Office that an error has here. . 
tofore been made by the officers of any local land office in’ receiving 
premature commutation proofs under the homestead laws, and that | 
there was no fraud practiced by the entryman in making such proofs, 
and final payment has been made and a final certificate of entry has 
| been issued to the entryman, and that there are no adverse claimants 
to the iand deseribed in the certificates of entry whose rights originated 
prior to making such final proofs, and that no other reason why the 
- title shonld not vest in the entryman exists except that the commuta- 
tion was made less than fourteen months from the date of the homestead 
settlement, and that there was at least six months’ actual residence in 
good. faith by the homestead entryman on the land prior to such com- 
mutation, such certificates of entry shall be in all things confirmed to 
‘the entryman, his heirs, and legal representatives, as of the date of 
such final certificate of entr y aud a patent issue thereon; and the title 
so. patented shall inure to-the benefit of any grantee or transferee, in 
good faith of such entryman. subsequent to the date of such final . 
certificate: Provided, That this act shall not apply to commutation and 
homestead entries on which final certificates have been issued, and 
which have heretofore been canceled when the lands made vaca ii 
such rue eae pane been reentered under the homestead act. | 








a2 
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Sec. 2. That all commutations of homestead entries shall be allowed 
after the expiration of fourteen months from date of settlement. 
Sue. 3, That all acts and parts of acts in conflict with any of the 
provisions of this act are hereby repealed. | 
Suc. 4, That this act shall take ener and be in force from and after 
its passage and approval. - 3 
_ Approved June 3, 1896. 


RAILROAD GRANT—-WAGON ROAD GRANT—-WITHDRAWAL. 


OREGON AND CALIFORNIA R. R. Co. vu. WILLAMETTE VALLEY AND 

| CASCADE Mr. Wacon Roap Co. 

A withdrawal of lands for indemnity purposes under the grant. to the Oregon and 
California R. R. Co. is in violation of the statute making the grant-to said 
“company, and no bar to the subsequent withdrawal for the benefit of the wagon 
road grant made by. the act of July 5, 1866, aud during the existence of the 


latter withdrawal the lands embr aced therein are not subject. to selection under 
the railroad grant, 


Acting Secretary Ryan to the Commissioner of ‘ie General Land 1 Office, 
(W. V. D.) | April 21, 1898. Se | (i. . B.): 


The lands in controver SY, to wit: the NW. fof the NE. 4 4 and the NE. 4 
of the NW. 4 of Sec. 29, the N. 4 of the SE. 4, the NE. Lof the SW. 4 Aid 
- the N. 4 of Sec. 35, T. 14 S., R. 1 E., Roseburg, Oregon, are within the 
indemnity limits of the seit to the Oregon and California Railroad 
Company, made by the act of July 25,. 1866 (14 Stat., 239), and are 
included within the limits ofa withdrawal ordered for the benefit of 
said company by letter of your office of April .7,1870. They are also 
within the limits of the withdrawal for the benefit of the Willamette 
Valley and Cascade Mountain Wagon Read Company, uncler the grant 
made by the act of July 5, 1866 (14 Stat., » 89); ordered by letter | of your 
office of June 2,1871. | 

Said lands were selected by the California and Oregon Railroad 
- Company as indemnity, December 27, 1895, per list 56, and said selec- 
tion was held for cancellation by your office by letter of April 14, 1896, 
upon the ground of conflict with the rights of the wagon road company, 
from which decision the railr oad company appealed. 

The controlling question in this case is as to the validity of the 
withdrawal of eA 7; 1870, made for the benefit of the railroad 
company. 

If the grant contains 1 no prohibition against the right of withdrawal, 
the exercise of such right by the executive would have the effect to : 
reserve the lands, although such withdrawal might not have been 
contemplated by the grant; but the Department has held that the sixth 
section of the act making the grant to the Northern Pacific Railroad 
prohibits the exercise of such authority, and a withdrawal made in - 
violation of such statutory provision is without effect, except as notice 
_ of the limits within which the company may make its indemnity selec- 
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‘tions. Northern Pacific R. B. Co. v. Miller, 7 L. D., 100; same v. Jennie 
L. Davis, 19 L. D., 87. - 

The grant to the Oregon and California Railr aati Gene contains 
a provision similar to the grant to the Northern Pacific Railroad Com. . 
- pany, and forbids the withdrawal of lands for indemnity purposes. | 
' Central Pacific R. R. Co. v. Engram, 7 L. D., , 240; Centr al Pacifie R. R. | 
Co. v. Hawkins, 20 L. D..,123. © 

The withdrawal for the ‘railroad company being anauchoriad and 
without effect, said lands were, at the date of withdrawal for the benefit - 
of the wagon road company, subject to such‘ withdrawal, which took 
effect immediately upon receipt of notice at the local office, and reserved 


' the lands for the benefit of the last named company. 


It appears that the Willamette Valley and Cascade Mountain W agon 
Road Soneeny applied to select the NW.4 of the NE. + and the NH. 
of the NW. 4 of said Sec. 29, February 8, 1896, which application on 
rejected on account.of soudict with said selection of the Oreeor and 
California Railroad Company. 

The decision of your office, holding for een the elections: 
made by the railroad company in said list 56, is affirmed as to all lands 
therein which were selected by the wagon road company prior to March 
10, 1898 (Willamette Valley, etc. v. Bruner, 26 L. D., 356), when the 
withdrawal for the benefit of the wagon road company was revoked; 
but the selections by the railroad, of lands in list 56, not selected by 
the wagon road company prior to Mareh 10, 1898, and not at that date 


-. embraced in pending applications to select by the wagon road company, — 


will be examined without moterencs to the withdrawal for the wagon 
road company. 


NELSON | ». CENTRAL PACIFIC R. RB. Co. BT AL. 


| Motion for review of departmental decisiou of. February 21, 1898, 
26 L.D. , 252, denied by Acting RECTOUETY Ryan, April 21, 1898. ° 


“ —<<— 


TIMBER CULTURE ENTRY—EQUITABLE ACTION. 
| ALVIN LAW, 


A timber culture entry allowed prior to the expiration of the statutory period of 
cultivation, way be equitably confirmed, in the absence of any adverse claim, 
where it appears that after the issuance of final certificate the land was con- 
veyed to another for value and without notice of the defect in the final proof, 

and subsequent compliance with the law in the matter of cultivation duly 
appears. | . - 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(W.V.D.) April 21, 1898. (LL. B.) . 


Alvin Law has appealed from your office decision of Mareh 30, 1896, 
denying his application to relieve from suspension the timber-culture 
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entry of Samuel Mason made May 23, 1385, for the SEH. 4 of Sec. 34, | 
T.958., R. 23 W., Col by, Kansas, upon Witch final proof eas made and 
final certificate issued June 18, 1890, and prays that patent may issue © 
for the land embraced éhierein, | 

The facts are clearly and concisely stated in your said office decision, 
and for convenience are here transcribed : 


On } May 23, 1885, Samucl Mason made timber- culture entry No. 10241, for the SE. 4 4, 
Sec, 34, T. 9 S8., R. 23 W. | : 

On June 18, 1890, a little more than five years from date of entry, he made final 
proof (under the act of June 14, 1878), which proof was premature by about three | 
years as proof cannot be made, under the act mentioned, in less than eight years 
from date of entry. However, final certificate No. 638 was erroneously issued there- 
~ upon by the local office June 20, 1890. 3 | 

It was shown in the proof that ie entryman did not lent any timber, but Aan 
cultivated, protected, and kept in a healthy growing condition up to the date.of his 
proof, or for years five and twenty-seven days, 7,620 trees that had been planted on 
ten acres of said tract by a former entryman who had relinquished his rights in the 
tract just prior to the date of Mason’s entry. | | 

In view of the proof being prematurely made, this office (letter KG *), on Septem- 
ber 23, 1890, rejected it and allowed said certificate to stand subject to new proof to 
bemade atthe proper time; of which action Mason was duly notified. As he did not 
_ appeal therefrom, the action of this office rejecting the proof, became final (letter 
“G”) January 28, 1892. The final certificate, as before stated, was allowed to stand 
subject to new proof to be made at the proper time. 

I am now in receipt of the application of Alvin Law (transmitted w ith the 1 regis- 
ter’s letter of January 25, 1896), who claims to be the owner of said tract, aud asks 

that the entry be relieved from suspension and passed to patent. " 

Law sets up in his affidavit that he has been acquainted with said tract for the 
past sixteen years; that during the years 1890, 1891, 1892 and 1893, there was grow- 

ing thereupon at jens ten acres of living and thrifty trees; that there wa3 growing 
upon each acre of said ten acres at least seyen hundred an a fifty liviug and thrifty 
trees, and that said trees had been growing at least eight years prior to May 23, 1893; 

that they were planted and cultivated in accordance with the timber-culture laws; 
that there are eighty acres of said tract under a good and excellent state of cultiva- 
tion, seventy-two acrés of which were cropped to corn during the year 1895; that 
there are, with other improvements thereupon, a good well, and a good one-story 
frame house with a kitchen attached; that after said Mason, the entryman, made his 
final proof, he conveyed the tract bb one George W. Callison, on September 15, 1890, 
who afterwards conveyed it to Margaret J. Wormald, and she, subsequently, conveyed 
it to applicant, who claims to have had no knowledge at the time of his purchase 
thereof that said entry had- been suspended; that he is ignorant of the whereabouts 
of the entryman, Mason, he ‘‘having left the country in the year 1891,” and has not 
been seen or heard from since. ° Applicant asks that the entry under Une circum- 
stances, be passed to patent, 

By letter ‘G” of July 20, 1895, this office, in respouse to a letter of H. J. Harwi, 
who was then acting as attorney in the matter for applicant, held that the eae 
required can be furnished only by the entryman, his heirs, or legal representatives; 
that this office is not authorized by law to accept proof. offered by the ‘‘ transferee” 
of a timber-culture entry where compliance with the law was not shown by the 
-entryman, as in this case; that the local officers had no authority to accept the - 
proof offered by Mason, inasmuch as the act of June 14, 1878 (20 Stat., 113), pro- 
vides that no final certificate shall be given, or patent issued, for the land so entered 
until the expiration of eight years from date of such entry, that Mason was not, 
therefore, in a position to transfer the land entered by him, and the “ transferee” 
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gained nothing by the attempted transfer; that while Law may have acted in good 
faith,. the records of the local office, aad the provisions of the laws relating to 
timber-culture entries, were open to his inspection and should have put him or his 
guard; that the proof required must be furnished by the peoner oe as stated 
above. 

From the iereaoiie it appears aia the transferee and. the govern- 
ment are the only parties in interest; that the requirements of the law 
as to the culture and growth of trees have at this date been fully com- 
plied with, and that the applicant is an innocent purchaser for value 
and without any actual notice of the defect in Mason’s final proof; 
that all transfers of the claim were made after final certificate was 
issued, and, presumably, upou the evidence furnished by such certifi- 
cate that the law had been complied with. | 
Rule 33, anon to the Board of Equitable Adjudication, ‘pro- 
: _ vides that— 

_ AN homestead and timber-culture entries in which good faith appears, and a sub- | 
‘stantial compliance with Jaw, and in which there is no adverse claim, but in which | 
full compliance with law was uot effected, or final proof made, within the period 
prescribed, or residence established on the land, in homestead entries, within the 
time fixed therefor by statute, or official regulation based thereon, and in which | 
such failure was caused by ignorance of the law, by accident or mistake, by sick- 
ness of the party or his family, or by any other obstacle which he could not control, 

may be referred to the Board for equitable action. | 7 

The “ good faith” of the petitioner is shown here and a “ substantial 
compliance with law,” although a “fall compliance with law was not 
effected.” when final certificate was issued, because the entryman had - 


shown only five years’ cultivation when ei “ht ears’ was required, and — . 
gent y ; 


““sucli failure was caused by i ignorance of the law,” or Ry ISLES, ” 

or both. | 
This. Department. is clearly of the opinion. that tie ses should be 3 

| referred to the Board of Equitable Adjudication with the recommenda- 

- tion that it be passed to patent; which is accordingly done. 

The decision appealed from is modified to this extent. 


SECOND WOMESTEAD ENTRY— ACT OF DECEM BER 29, 1894. 


PATRICK H. GU THRE Y, 


The right to make a second homestead entry under the Re of Dabsiiivae 29, 1894, 
Will not be defeated by the fact that the entryman sold the improvements on 
the land covered by his first entry, and relinquished his claim thereto, where it 
_ appears that, on account of a protracted drought, such action was m ade 1 necessary 

to secure the means of subsistence. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
CW..¥. Ds) | April 21, 1898. . —  (H. G.) | 


Patrick H. Gutiiey made- ‘homestead entry for the NE, 4 of Sec. 18, 
T.18 N., BR. 3 ET. M., August 9, 1889, which he relinquished. Novem- | 
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ber 22, 1889, He made applidation June 22, 1895, to enter thie SW, 4 of 
the SE. 4 of Sec. 18, lots 1 and 2 of Sec. 19, and lot-4 of Seo, 20, T. 20 N., | 
h.9 H., as a second homestead entry, . which was. transmitted by the 
local ities to your office. — 

~On December 21, 1895, your office held that the reagons given in sup- 
port of this application for a secoud entry and for relinquishing the 
first entry and abandoning the tract thereby covered, were insufficient, 
.and rejected the application therefor. No appeal was taken from this 
decision and it was declared final and the case closed. . 

On Jd anuary 23, 1896, Guthrey made application to enter as a home- 
stead the 8. 4 of the SW.4 4 of Sec. 17, and the NE. £ of the SW. tof See. 
17, and lot 4 in See, 20, T. 20 N., R. 9 E., within the limits of ihe land 
bistrist at Perry, Oklahoma. This application was appar ently intended . 
as an application for a second entry, but makes no showing as to the 
former entry: except that Guthrey had made a homestead entry in Payne 
~ county, Oklahoma, in 1889, but never perfected title to said tract, and 
that he.was at the time of making such application an actual settler | 
on the tract applied for as a second entry. 
On March 13, 1896, this application was transmitted io he local — 
- office to your Office, together with a number of subsequent applications 
to enter tracts embracing wholly or in part the tract which Guthrey | 
had applied to enter and which were severally suspended to await 
action upon his prior application to enter. 

On June 12, 1896, your’ office rejected this. application, genne that 
Guthrey had made no showing whatever therein as to his former entry 
and also for the same reasons set.forth in the former decision of your 
office of December 21, 1895, which et his first eves to make 
second entry. 7 : 


Upon appeal to this Dep tment Gutirey for the aia Hite preseuts — . 


a formal appuceion to make ecuue oneny of the tract apie for 
by bim. 

This showing is made upon ¢ affidavits of himself and others, and it 
appears therefrom that his reasons for renewing his application for | 
secoud entry are that the land embraced in his first application there- 

for was not properly described or covered therein and that he was. . 

advised by counsel to abandon his first application and not to appeal 
_ from the adverse decision of your office thereon but to mmake a second 
application correetly describing and embracing all the laud that he. 
desired to enter; that Guthrey is a resident upon the tract now applied 
for and has miele valuable. improvemeuts thereon for the purpose of 
_ making it a home; that these improvements include a house, stable 
_ and hen-house, the breaking of twenty-five acres and the planting of 
twenty acres of corn and five acres of cottou; and that no other. per- 
son has resided upon the tract or attempted to make improvements 

- thereon except-one James McCulver, who remained there only for a few | 
weeks and made no improvements thereon. 
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Guthrey states that the tract which he originally entered, which is 
situated some distance from the tract now applied for, was settled upon, 
inhabited and improved by him for the period of about’ one year; that 
the improvements consisted of a good frame house of three rooms, the 
- enclosure of a pasture containing abont ten acres, the plowing and. 
attempting to cultivate from eighteen to twenty acres, the plantin 2 of 
& number of fruit.trees and the building of a pond for the purpose of 
securing water for live stock; that he made the entry in good faith for 
the purpose of securing a home, and not for trade or speculation; that 
during the year of entry and the following year his financial condition 
was extremely poor, and his only means of support came to him from his 
daily labor; that during those seasons a severe drought pr evailed in that 
territory and that bis condition and that of other people of the county 
wherein the land entered is situated was such as to compel them to 
accept the aid extended to them by the government; that he was with-— 

out means with which to cultivate and improve the tract, without seed 
and the means of procnring it, and owing to the extreme poverty of 
the people in the vicinity he was unable to secure employment to sup- 


“4 port himself in that locality; that he had no friends or relatives in that 


vicinity to whom he could apply for aid or support; and owing to-these 
circumstances, he sold his improvements at a consider able sacrifice and 
relinquished his homestead entry. : 

The application is made apparently under the act of December 29, 2 
1894 (28 Stat., 599), which permits second entries in certain enumerated 
cases which, under the act of March 2, 1889 (25 Stat., 854), thereby — 
amended, are made sufficient reasons for the granting of leaves of 
absence to settlers. These are where the settler by reason of a total or 
partial destruction or failure of crops, sickness or other unavoidable. 
casualty; is unable to secure a support for himself or those dependent 
upon him, froin the lands settled upon. The application for such entry 
is governed by the regulations contained in the departmental circular 
of March 23, 1895, (20 L. D., 432), wherein the method of procedure is 
minutely prescribed. It was not observed in this case, as the applica- 
tion should have been addressed to the local office, setting forth the 
reasons for making it, and following the form and method prescribed 
in the circular. The only application made was one for a homestead, 
which contained the statement that the applicant had made a former 
entry, but which did not furnish the data required by the departmental 
circular. 

However, your office was advisecl of the fact of former entry by the. 
papers in the case which contained the first application for. a second 
entry, and which appears to have been orderly made, but which was 
rejected by your office and abandoned by the applicant, and this appli- 
cation sets forth substantially the grounds contained in the second and 
present application for a second entry. Under the circumstances, and 
as no prior adverse rights intervened at the time of the formal appli- 
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cation to enter the land which called attention to a former entry, the 
application will be considered, although not orderly presented. 

The rule is under the general act of December: 29, 1894, relating to 
second entries, that the right of second entry will not be qecorded to 
one who. relinquishes his prior entry “solely” on account of a money 
consideration or its equivalent (North Perry Townsite et al. v. Malone, | 
23: L. D., 87, 91); and it has been held that a-right- to make a second 
entry ander such general act will not be allowed on account of the | 
worthless character of the land covered by the first. entry, if it was 
made withont examination of the land (Alix Heipfner, 26 L. D., 23); 
but aright to a second. entry has been recognized when the first was. 
, relinquished on account of the arid and unproductive character of the 
soil, successive drought for three years and the subsequent failure of 
the entryman to secure a crop from the land covered Py. the entry 
(Louyes H. Linnemann, 20 L. D. , 308). 

In the case now under spnsideration: it appears. that the applicant 
was compelled to sell his improvements até a sacrifice, and even part . 
with his work stock in order to secure means of support during a period 
of protracted drought, and was compelled to seek labor in another 
locality as he could not obtain work in the vicinity of bis homestead. 

Although accompanied with a relinquishment, his :parting with his 
right to the land was not voluntary but forced owing to unforeseen 
vicissitudes, and his relinquishment was not made for the purpose of 
gain but was made at a sacrifice to secure means of a livelihood. 

The subsequent applications transmitted: with the application of 
- Guthrey for a second entry are not adverse rights, as they do not clis- 
close priority of settlement or right to enter. Guthrey’s application 
was filed at the time these subsequent applications were made, and 
althongh his showing as to a first entry was not a8 specifically made as 
it should have been under the terms of the departmental circular, his 
application discloses the fact that he made a former entry. His settle- 
ment and residence upon, and his improvement of the tract now 
applied for by him were prior in time and senior of right to those of one | 
of the subsequent applicants who evidently has made no improvements 
of a substantial or permanent character upon the land. None of the 
_ other applicants appear to have attempted settlement or improvement 

of the tract. 7 

The decision of your office i is reversed and the Avigliealas of Guthrey 
to enter the tract applied for by him as a second entry will be allowed, _ 
and the subsequent applications in so far as they conflict with his appli- | 
cation a be re} jected. 


7 ” 
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APPLICATION—ADVERSE CLAIMS—QUALIFICATIONS OF APPLICANT. 
BRADLEY v. PERKINS. 


_ In the case of an application to make entry, filed subject to prior adverse applica- 
tions, the qualifications of such applicant should not be determined before an 
a Eetennoe of the Tel ative rights of the parties in interest. . 


Acting Secretary y Ryan to the Commissioner of ve Gener a Land’ Of ice , 
CW. VY. D.) | April 21,1898. 9. - B.G.) 


On September 22, 1891, one S.S. Price made homestead entry ior the | 
SE. +4 of See. 18. T. 9 N. RB. 4 E., Oklahoma City land district, Oklahoma. 
‘Said entry was contested by one H. D. Baker, and as a result thereof, 
on March 14, 1893, your office held said entry for cancellation, a 
On July. 2, 1894, the Department affirmed said decision, and, on < 
November 20, 1894, the case was closed and the entry canceled. | 
On June 2. 1894, and while that case was pending on appeal before. 
the Department, the plaintiff herein, James H. Bradley, filed an affidavit | 
of contest against Price’s entry, charging the said Price with abandon- | 
ment and his- contestant, Baker, with soonerism. Said affidavit of 
contest was not considered; the entry which it attacked being canceled | 
very soon afterwards on Baker’ s contest. | 
After the departmental decision of July 2, 1894, canceling Price’s 
entry had been promulgated, but before the sauoellaion had been 
entered of record on November 20, 1894, applications to make home- 
stead entries of said tract were filed, as follows: 
(1) By Nathaniel Perkins, on October 3, 1894, 
(2) By Robert P. McCornack, October 3, 1894. 
(8) By John H. Surber, November 9, 1894, 
(4) By James H. Bradley, November 13, 1894, a 
- The first three applications were suspended aud held to await the 
result of Baker’s attempt to exercise his preference right. But ‘Brad- . 
ley’s application was rejected by the local officers, “(1) because the | 
applicant is disqualified, and (2) fur conflict with suspended applica- 
tions of Perkins, McCornack and Surber.” From that decision Brad- 
ley appealed to your office. | 
On March 8, 1895, your office denied Baker’s application to make 
entry in the exercise of his preference right, and on April 24, 1895, he © 
waived his preference right, and his right of appeal from your said 
office decision. | 
On-May 13, 1895, Bradley filed an supe to have his homestead 
rights nestored: and siinultaneously a second application to make home- 
stead entry of fietract in coutroversy.. In his said application for a 
- restoration of his homestead right, he alleged under oath that he made 
homestead. entry for lots 1 and 2 and the 8.4 of the NE. 4 of Sec. 3, T. 
12.N., R.2 W., at Guthrie, on April 29, 1889; that he settled on the 
land and made improvements thereon a the value of $400; that his | 
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entry was contested because he was within the terr itory during the 
prohibited period; that the local officers decided against him, and that — 
your office affirmed their decision; that thereafter, beng without funds 
to further prosecute an appeal, “and believing that he would ulti- 

mately lose said tract by reason of his having entered the Oklahoma 
country during the prohibited per lod, ” he relinquished his 8 entry with- . 
out pay therefor. | meg i 
Thereupon your office, c on 1 August 24, 4895, held: 


“According to his own admission and according to the finding of this and the local 
office, Bradley i is disqualified to make entry, and his application to enter is therefore, 
Tejected . . The applications of Perkins, MeCornack, ancl Surber will he held 
to await the ‘final disposition of Bradley’ s application. - ; 


Bradley has appealed to the Depar tment, the ‘whole of his eeiten: 
tion. being substantially embraced in his first specification. of error, as 
follows: — | | 

The Hon. Commissioner erred in refusing to restore the homestead rights of said 


James H, Bradley, for the reason that said Bradley had never had the benefit of the. 
honestead laws of the United States. - a 


.Without passing on the questions 1 raised by this appeal: it may be 
said that on the record before the Department Bradley would not be 
entitled to make an entry of the land applied for, assuming him to be 
in all respects qualified. He took nothing by his contest against Price’s | 
entry. That entry was canceled on the contest of Baker, and even if 
Baker was a sooner, as alleged, that fact did not affect his status as a 
contestant. Before Bradley filed his application to enter the land in 
controversy, three several applications were filed, as has been seen, by 
Perkins, McCornack and Surber. The presumption is that these par- 
ties are qualified applicants; at least there is nothing in the record to 
the contrary, and inasmuch as Bradley does uot allege prior settlement, 
any one of these applications would have precedence over his appli- 
cation. 

Your office therefore erred in passing on Bradley’s qualifications in 
advance of an adjudication of the relative rights of the parties in 
interest. ‘The conclusion reached was‘a correct one on the present 
record, without reference to the ground upon which it was put. | 

Tnasinuch as an application to make a second entry will only be con- 
sidered by the Department in connection with an application to enter 
a designated tract of land, to pass on Bradley’s right in this regard 
would, in the present state of the record, be a decision on a moot case, 
and is not permitted under the rulings of the Department. : , 

The decision of your office, in so far as it holds Bradley disqualified m 
to enter the land applied for on account of soonerism, is hereby vacated, 
and the cause remanded for such proceedin gs as may be found neces- » 
sary to determine the relative rights of the parties. Inasmuch as Sur- 
ber has alleged under oath that he was a settler on the land prior to 
_ the date of any of the applications to enter the same, if may be found 
RECERSOTY to order & hearing. In such event Bradley will be heard 
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% thereat i in 1 support: of his application to enter, and if he shows himself 
otherwise entitled to the land, the question of the effect of his alleged 
Soonerism will be hereafter ad udicated. 


DAVIS v, ‘EISBERY. 


Motion for review of departmental cdlecision of March 15,1898, 26 L. D, 
384, denied by Acting Secretary Ryan, April 21, 1898. 


SOLDIERS’ ADDITIONAL HOMESTEAD—CERTIFICATE OF aes 
ASSIGNEE. . 


JOHN M. RANKIN, 


On application for the recertification of a soldier's cdaitonal hemestaaie right, for 
the benefit of an assignee under the act of August 18, 1894, and the regulations 
thereunder, the applicant should be required to make such a showing of the 
facts and circumstances attendant upon the transfer of the soldier’s right, and - 
applicant’s alleged ownership thereof, a3 will establish the fact that said appli- 
cant i ig & bona fide purchaser for value of said right. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
| (W. V.D.) _ 7 April 21, 1898. 3 (WW. MW.) - 


By your office letter of February 18, 1898, you sipmilted the appli- 
cation of John M. Rankin for additional certification in his name, as 
assignee, under the act of August 18, 1894 (28 Stat., 397), and the regu- 
lations thereunder (19 L. D., 302), of a certificate of soldiers’ additional 
homestead right, issued to John M. Hewlett, and requested instruc- 
tions whether the evidence submitted by Mr. Rankin shall be regarded 
as satisfactorily establishing the fact that he is the owner and bona fide 
purchaser, for value, of said certificate, and entitled to such additional 
certification thereof. 

‘Mr. Rankin filed with his application the original certificate, dated _ 
February 9, 1884, issued by the Commissioner of the General Land — 
Office, certifying Hewlett’s right to make an additional homestead 
entry of not exceeding eighty acres.. In support of bis application for 
additional certification Mr. Rankin submitted his own affidavit, stating: 

That he is the true and lawful owner of the soldier's additional homestead certifi-. 
cate for eighty acres which was issued to one John M. Hewlett, on February 9, 1884. . 

Affiant says that he purchased the same in good faith and for a valuable consid- 


eration, and that if there is any fraud practiced npon the government in procuring 
the aforesaid certificate, he was not a party thereto and had no knowledge thereof. 


_ The act of August 18, 1894, provides— 


That all sdldiers’ additional homestead certificates heretofore issued under the ; 
rnles aud regulations of. the General Land Office under section twenty-three hun-- 
- dred and six of the Revised Statutes of the United States, or in pursuance of the 
decisions or instructions of the Secretary of the Interior, of date March tenth, 
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: eighteen inde and seventy- 40 0, or any baie tent decisions of instractions of 
the Secretary of the Iuterior or the Commissioner of the General Land Office, shall 
be, and are hereby, declared to be valid, notwithstanding any attempted sale or 
_ transfer thereof; and where such certificates have been or may hereafter be sold or 
transferred, such sale or transfer shall. not be regarded as invalidating the right, 
but the same shall be good and valid in the, hands of bona fide purchasers for val U6; 
and al] entries heretofore or hereafter made with such certificates by such pur- 
chasers shall be approved, and patent shall i issue in the name of the assignees. 


| The circular issued thereunder to registers and receivers, October 
16, 1894, 19 L. D., 302, provides: — 


To enable assignees of these éortificatés to exercise in their own names the tight: | 
of entry confirmed by this statute, it is directed that the certificate itself shall, in 


each instance, prior to any entry by the assignee, be presented to this office for 


examination and additional certification covering the fact of assignment. Holders 
of such certificates desiring to exercise a right of entry in their own names, must 
file such certificates in this office, together with satisfactory proof of ownership 

and of bona fide purchase for value. If, upon exauiination, the proof so filed is satis- 
- factory, an additional certifivate will be attached to the original authorizing the 
location thereof, or entry of Jand therewith, in the name of the assignee or his. 
assigns. You will allow no entries in the names of assignees except upon presenta-_ 
tion of such additional certificates issued by this office. When such additional 
certificates are presented, you will issue homestead papers and the final certificate 
aud receipt, in the name of the transferee, referring to. ae in said papers as the 
“ Assignee” of the soldier, . ae” Sg 


Under the said act and Gives all ‘that a holder of one of these 
7 certificates is required to show to obtain an additional certification in 
his own name as aie is that he is a bona fide Da Chesee thereof = 


- for value. 


The construction of this act has iienetotore received consideration in 
several departmental decisions, ald property rights. have attached 
thereunder to such an extent as to forbid a re-examination of the con- 
‘clusion announced in those decisions. The rulings have been that the 
act is remedial in character; that the purpose of Cong oress was to make 

valid and effective these partitieates of soldiers’ additional homestead 
rights when held by bona Jide purchasers for value, irrespective of any 
irregularity in their procurement, and notwithstanding the then exist- 
ing departmental rulings did not recoguize transfers or sales thereof; 
and that one who, relying upon the action of your office in issuing the 
certificate, has made purchase thereof in good faith and for value, 
comes within the protection of thé act. (John M. Rankin, on re-review, 
21 L. D., 404; Henry N. Copp, 23 L. D.,123; John Hi. oe 24 D., 7 
BBs Robards ». Lakey et al., ibid, 291.) - 

“Under this interpretation of the act, where the ey certification 

was improvident or unauthorized, fhe: burden of the injury and loss 
‘must be borne by the pec ent whose agents committed the mis-: 
take, if the certificate is in the hands of a dona fide purchaser for value 
who purchased : upon the assumption that the certificate was mally | 
issued. 7 : | 
~ Whether in any stated case ‘the applicant for additional certification 
isa bona fide purchaser for value, must be determined upon the facts 
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in that case. The possession of the original certificate by the appli- — 
cant is strong evidence of his purchase but is not controlling or conclu- 
‘sive because, in exceptional instances, his possession may have been - 
_ wrongfully obtained or may have been rightfully obtained but not by 
way of purchase. In the case presented by your office letter the appli- 
cat states under oath, as before shown, that he is the true and lawful 
owner of the certificate; that he purchased the same in good faith, for 
a valuable consideration and without knowledge of any wrong prac- 
ticed upon the government in the procurement thereof.: When the | 
purchase was made, from whom made, for what consideration, and 
whether this or any preceding transfer is evidenced by a written assign- 
ment or memorandum signed by the soldier, are not stated. In other 
words, the applicant has given his own conclusions (and they may be 
correct) instead of stating the facts and permitting your office to de- 
termine therefrom the character of his alleged purchase. Your office 
letter states that it was formerly the custom, as is well known, to trans- | 
fer or sell these certificates by delivering to the purchaser the original 
certificate, together with two powers of attorneys, one to locate laud — 
under the certificate and the other to sell the land when located, and 
that these powers of attorney were usually in. blank, the name being _ 
supplied by the ultimate transferee who used the certificate in locating. | 
land. As aresult of this manner of dealing in these certificates, cases 
may arise where the applicant for additional certification in his own 
- Name, as assignee, may be a remote transferee and a bona fide purchaser 
for value, although the soldier in parting with the certificate did not 
receive value therefor, or otherwise failed to protect his interests. Thus 
there may be cases where the certificate has been wrongfully. obtained — 
from the soldier or has been disposed of contrary to his direction, and 
- yet the present holder may bea bona fide purchaser for value... If with- . 
out fault upon the part of the soldier lis certificate has passed into the 
hands of a bona fide purchaser for value, whose rights thereunder are 
_ protected by the act of August 18, supra, the government and not the’ 
soldier must bear the loss, because the additional homestead right is 
given by law and will not be defeated by the act of August 18, supra, in 
the absence of some action by the soldier calculated to have that effect. 

Your office letter calls attention to the case of Henry N. Copp, supra, 
wherein Mr. Copp, claiming to be a bona fide purchaser for value of such 
a certificate, and alleging that the original certificate and the accom- 
panying powers of attorney transferring it to him had been lost, made 
application for the issuance in his name of a duplicate of the original 
certificate, and wherein the Department, after directing the issuance 
of a duplicate cer tificate in the name o the soldier, in lieu of the lost — 
certificate, said: 


The lost powers of attorney have nothibg i do with the case. The Depasied: 
was in no sense connected with them in their inception and can make no order 
respecting them. Thoy originated between the soldier, Mitchell, and his attorney - 
or attorneys, and all matters Telating to them must be setiled outside of the - 
oe 
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In view of the fact that in that case the relief asked and eranted 


was the issuance of a duplicate ot the original certificate, which of 


course must have been issued in the name of the soldier, and in view 
of the fact that no additional certification in the name of Mr. Copp, as 


assignee, was asked, the powers of attorney were immaterial and, as 
said, had nothing to do with the case, but if it had been intended 


Hereby to hold that such powers of attorney could not be considered 
or examined in determining whether an applicant for additional certifi- 
cation in his own name is.a bona fide purchaser for value, then the hold- 
ing could not be reasonably sustained and would have to be revoked. 
Where the soldier’s transfer of the certificate is evidenced by powers 
of attorney or other written memoranduin executed by him, the appli- 
cant for additional certification in his own name as assignee, should be 
required to produce such written evidence of the transfer, or to satisfac- 
torily account for its non- -production, and where evidence of a transter 
‘in writing is not produced the applicant should be required to state 
the present address of the party from whom he purchased and of the 


soldier if- known, in order that your office, if deemed best, may take 


steps to give the soldier an opportunity to be heard. 
The application of Mr. Rankin which accompanied your office letter 


-18 herewith returned for appropriate action In harmony with the views 


herein expressed. 


ALASIAN LAND—-SURVEY_RIGHTS OF NATIVES—RAILROAD. 


PACIFIC STEAM WHALING Co. | 


A survey of Alaskan land with a view to its purchase under section 12, act of March 


3, 1891, will not be approved if it operates as an encroachment upon lands 
occupied by native villagers. | 


- ‘The provisions of tle act of March 3, 1891, contain no authority for the ee of 


Alaskan land to be used and pecans for railroad purposes. 


A survey of Alaskan land is required by a law and reg sulations to be ina square: 


form as near as pr acticable. 


Seoretars y Bliss to the Commissioner of the General Land Office, April 
eva) : ;  & 22, 1898, ee (W. M. B.) 


I have considered the appeal of the Pacitic steaia Whaling Company, 
an alleged corporation, from the decision of your office of May 8, 1895, 
wherein was sispended=subiect to an emendation ere eee No. 
101 (adjoining survey No. 100), executed by Albert Lascy, U. 8. deputy. 
surveyor, on August 4th and 6, 1892, which embraces a tract of land 
having an. area of 30.67 acres; situate on the easterly shore of Prince 
- William Sound, known as Orca Station, District of Alaska, and used, 
as alleged by Deputy Lascy, for cannery, fishing and trading purposes. 


f 
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The survey was suspended upon the ne as stated in your said 
office decision, that : . 3 

The survey in its ore form cannot be accepted by this office for the reason 
that the strips of Jand containing the railroad infringes upon the rights of the native 
villages surrounding, which is te be reserved for their use, and that the main body 
of the survey ineludes more ae than a pDenes to be in actual occupancy cay the 
claimants. 3 


The deputy states in his fear that iié-(estitnated walue-of dis 
improvements is $50,000, and that the same consist of the buildings: 
“necessary to constitute a complete cannery plant, and a railroad used 
in connection with the cannery business. What is designated by the 
deputy as a railroad appears to be only a tramway which is over one- | 
half mile in length, and extends from the cannery buildin g, fronting-on 
Prince William Sound, tothe wharf at the landing on Lake Hyak. 
That portion of the tract embraced within the lines of the survey lying 
between the main body of the land surveyed. and the landing at the 
west end of Lake Eiyak, and upon which the referred to tramway is 
| located, is along narrow strip of land more than one-fourth of a mile 


in length, being just wide enough to embrace or include the road bed 


of the said tramway. 

This (No. 101) survey is tothe south of and adjoins survey 100, which 
latter includes a tract of land claimed (as reported by Deputy Lascy— 
who also executed said survey), by the Pacific Packing Company. 
There is also located on the tract included in the last named survey a 
railroad or tramway extending westerly from the cannery building» 
thereon to a wharf on the coast of Prince William Sound, and easterly 
from said cannery building to the janding at the west end oF Lake 
liyak. 

A considerable. portion of. the tramway lying within the lines of 


survey No. 100 is also located on a loug narrow strip of land extending | | 


from the main body of the tract included in this survey to the landing 
at the west end of Lake yak. | 

While the two tracts located by the claimant and alleged owners 
thereof, as marked off by the two surveys, front on Prince William 
Sound, a distance of 74.50 chs. (1639 yards), and while the distance 
across the narrow contiguous strips of land upon which the railroads 
or tramways are located is only 2.25 chs. (49.50 yards) at the point of 
smallest breadth, yet the two exterior lines within which is included 
said narrrow strips of land deflect and widen as they approach Lake 
Hyak sufficiently to cover the shore line of said lake a distance of 12.30 - 

chs. (270.60 yards). 
_ While the lines of the two sur veys, within which are sib ia the 

referred to narrow strips of land, were run so close together, for the © 
purpose, presumably, of passing through the village of the natives to 
Lake Eyak without including within such lines any of the buildings or 
hats.of the villagers, yet said lines pass so close to said huts—being 
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distant only a few feet from some of the same, as appears from the 


field notes and plats of the surveys—that the surveys can be regarded. - 


in no other light than an encroachment upon lands occupied by the 
natives for village purposes, which is a violation of the provisions of 

section 14 of the act of March 3, 1891 (26 Stat. 1095), which reserves _ 
from survey, purchase, and entry all lands ‘to which the natives of _ 
Alaska have prior rights by virtue of actual occupation.” 2 

Lake Eyak comes to a narrow head at its western extremity and the 
end lines of the said two surveys were extended around the same, in 
manner shown, for the apparent purpose of shutting oif approach 
thereto by the natives aid the public generally, save at the will or 
| pleasure of the corporations which seek to pee the. land border- 
ing upon the lake. 

Though it appears from the plat and field notes that ai survey 
(No. 101) under examination encroaches upon lands apparently occu- 
pied by native Alaskans, nevertheless inspector Swineford, in his 
report upon that subject, made subsequent to your office decision and 
filed with the papers in this matter of survey, expresses the opinion 
_ that such is not the case. 

-. Whenanissue of this kind is made by the record submitted such ques- | 
tion can only be determined at the time of submitting final proof under 


° provision of subdivision 5 of paragraph 20 of the rules and regulations 


of June 3, 1891 (12 L. D., 583), or at a hearing epee aly ordered to ~ 
cousider as adjudicate ancl. question. | ; 
The narrow strip of land included in survey No. 101 in its Sie: 
’ form, and occupied by the road bed of the tramway or so-called railroad 
bed, was surveyed with a view to the purchase and entry of the same 
by the claimants thereof, for railroad and tramway purposes, but it 
may here be observed that section 12 of the act of March 8, 1891, under 
which appellants ask to purchase, contains no provision aor the pur-- | 
chase and entry of lands to be occupied and used for railroad purposes. 

Furthermore, it may be observed, as becomes apparent from the 
facts herein related, that this survey was not executed conformably to 
law and regulations with respect to square form, and that if it was 


. amended so as to include the cannery plant of appellants, and at the — 


same time a body of land as near as practicable in a square for m, the 
strip of land upor which is situate the tramway, as also the land occu- 
pied by the native villagers adjacent thereto, would be excluded from 
the lines of an amended survey executed as suggested in your office 
decision, whereby would be removed from the survey the objectionable 
features with respect to its nonconformity with law and regulations as 
to square form, and its conflict with the rights of native Alaskans to 

the use of certain lands, as herein ‘pointed out, by reason of occupation 
thereof. 7 

~ For the foregoing reasons the decision of your office euenenaae sur- 
yey No. 101—subject to amendment in conformity with law and regula- 
tions—is hereby affirmed. 2% 
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‘HOMESTEAD ENTRY COMMUTATION-ACT Or JUNE 3, 1896. 
KUEPPER VM. ‘TRIPP. 


A homestead entry prematurely aire is ee | under the subsequent act of 
June 3, 1896, in the absence of any adverse claim arising prior to final proof, 
and where. it appears that the entryman actually resided on the land for six 

’ months prior. to COMMUN) and i in good faith made his final prone | | 


Secretary y Bliss to the Commissioner of the General Land Office, April 
(Wie¥e Dic. 28, 1898. . a | (F.C. D.) 


On April 29, 1891, Fred R. Tripp made homestead entry No. 6291, 
for the fractional NEL Sec. 10, T. 39 N,, R..6 E., Wansau, Wisconsin, 
land district; and on August 20, 1891, Drip submitted commutation 
proof and final certificate issued thereon. — 3 a | 

On November 22, 1894, your office held that the commutation pi0G: 
was prematurely made and therefore canceled said cash certificate but 
the original homestead entry was allowed to remain intact, subject to 
future compliance with law. 

On July 1, 1895, Harmon Kuepper filed an affidavit of contest against 
said entry alleging abandonment, change of residence ane failure to 
settle on and cultivate the land. 

After a hearing duly had, at which Tripp made default, che bogie : 
and receiver rendered ee decision finding that the entry had. been 
abandoned and recommending cancellation of the same. 

— On July 20, 1896, upon appeal your office affirmed the asciaton of : 
the local. officers, aad held the homestead entry of Tripp for cancella- 


- tion, and from that decision Tripp has appealed to the Department, 


the same having been received in your office on September 22, 1896. 
On November 2, 1896, a duly served application by Tripp, dated Sep- 
tember 29, 1896, for a re-hearing, and for re-instatement and confirma-— 
tion of his said cash entry, under act of Congress of June 3, 1896 (29° 
“Stat. , 197), entitled “An Act relating to commutations of homestead | 
| entries: and to confirm such entries when commutation proofs were | 
received by local land officers prematurely,” was received in your office, 
the same having been filed in the local office. - 
tis provided by the frst section of said act of J ane 3, 1896— | 


that whenever it shall appear to the Comniissioner of the General Land Office that 
an error has heretofore been made by the officers of any local land office in receiving 
“premature commutation proofs under the homestead laws, and that there was no 
fraud practiced by the entryman in making such proofs, and final payment has been 
made and a final certificate of entry las been issued to the entryman, and that there 
are no adverse claimants to the land described in the certificates of entry whose 
_ rights originated prior to making such final proofs, and that no other reason why 
‘the title should, not vest in the entryman exists except that the commutation was — 
made less than fourteen:months from thé date of the homestead settlement, and that 
there was at least six months actual residence in good faith by the homestead entry-. 

man on the'land prior to such commutation, such certificates of entry shall bei in all 
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things confirmed to the entryman, his heirs and legal representatives, as of the date 
of such final certificate of entry and a patent issue thereon; and the title so patented 
shall inure to the benefit of any grantee or transferee in good faith of sich entryman 


subsequent to the date of such final certificate: Provided, that this act shall not 


apply to commutation and homestead entries on which final certificates have been 
issued, and which have heretofore been canceled when the lands made vacant by 
sueh cancellation have been re-entered under the homestead act. 


On July 9, 1896 (26 L. D., 544), this Department. approved a areal | 

—isstied by your office coustr uing said act of June 3, 1896, and it was 
further provided therein that. _ 

where the cash certificate ina case coming. aii the provisions of the statute. 

has been canceled, it will be necessary for the parties in interest, if they desire the 


re-instatement of the same and the confirmation of the entry, to file in the proper 
district land office an application for such action. 


With this requirement Tripp has complied : In ena application 
for re-instatement. and confirmation of his cash entry, Tripp alleges 
that after having made final proof and receiving final certificate there- 
for, he sold said land to one 8. M. Hutchinson. - This fact affords no 
pounds for reversal of the decision holding the ney. for cancellation. 
(Anders G. Hasselquist, 24 L. D., 351), 

It appearing from the evidence herein, that Tripp submitted his final 
proof in good faith, showing settlement on the said land on December 
20, 1890, and residence thereon from that date to time of making said 
proof; that the local officers erroneously received said proof and. issued 
final certificate to the entryman; that no fraud is apparent in making 
said proof; that there are no adverse claims to the land in contro- 
-versy that-originated prior to final proof; that there is no other reason 
shown why title should not vest in the entryman “except that the 
commutation was made less than fourteen months from the date of 
homestead settlement;” and that the entryman in 200d faith actually 
resided six months on the land prior to commutation; it is apparent, 
therefore, that the said cash entry of Tripp is confirmed under the. pro- 
visions of the said act of June 3,.1896, and the same should be 
re-instated and passed to patent, if otherwise satisfactory. It is so 
ordered. Your decision of July 20, 1896, is set aside. A re-hearing 
does not appear necessary. Although the said act of June 3, 1896, 
was in force at the date of said decision of your office, the case e does “16 
appear to have been considered thereunder. | 


INDIAN LAN DS_PATENT_SECTION 2448 R. S.-CONVEYVANCE. 
OPINION, 


In the case of a patent issued under a grant of land, made by a treaty in which no 
provision appears for the issuance of patent, the frat of the grantees’ death prior 
to the issuance of patent is immaterial, for if title under said grant did not pass ~ 
without patent, then the issuance thereof was in pursuance of law iu the meaning 

of section 2448 R.S., and the title, under the provisions of said section, vested 
in the heirs, devisees, or assignees of the deceased patentee as if the patent had 
issued in his lifetime. | 
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On application for the approval of deeds execnted by alleged Indian heirs, proof of 
such heirship, and of the possessory right of the parties claiming under said con- 

_ veyances to the Jand involved should be duly furnished before fav rorable action — 
is warranted. 


Assistant Attorney Gene a Van Devanter to the Secretary of the Tater’ vor 
April 23, 188. 7 oo 

By your reference of the 21st ultimo, J ain in receipt of a communica-" 
tion from the Acting Commissioner of Indian Affairs, dated January 
21, 1898, recommending approval by the President of certified copies 
of deeds executed by the claimed heirs of Angelique (a child of John 
- Baptiste Pacquette, a Winnebago Indian), conveying to the grantees 
therein certain lands in Sec. 14,T.9 N., R. 7 E., Mineral Point land 
district, Wisconsin. You request my opinion whether the sales evi- 
denced by these certified copies of deeds should receive the approval 
of the President as recommended by the Indian Office. 

It is claimed that section 14 was granted to Angelique by the United 
_ States under tle fifth article of the treaty of August 1, 1829,.(7 Stat., 

_ 823), with the Winnebago Indians. That article, so fair as it is mate- 
Tial to the present inquiry, is as follows: — 

And it is further agreed, that, from the land hereinbefore ceded, there shall be 
granted by the United States to the persons herein named, (being descendants of 
gaid Indians, } the quantity of land as follows, to be located without the mineral 
country, under the direction of the President of. the United States that is to say: 

. to John Baptiste, Pascal, Margaret, Angelique, Domitille, Therese, aids 
Lisette, children of the late John Baptiste Pacquette, each one section; .... 
al] which aforesaid grants are not to be leased or sold by said grantees to any person 
or persons whatever, without the permission of the President of the United States; 

Pursuant to this provision of the treaty, section 14 was located as the 
land granted to Angelique, and, June 8, 1838, the selection was 
approved by the President. May 17, 1860, a patent was issued to~ 
Angelique wherein it is provided, following the terms of the treaty, 
that the land is “not. to be leased or sold by the said grantee to any 
person or persons whatever without the permission of the President of | 
the United States.” The time of Angelique’s death is not stated but it 
seems to have occurred a few years prior to the issuance of the pateut. 
This fact, however, is not material and does not affect the present title 
to the land. At common law a patent issued in the name of a dead 
person was ineffectual to pass title aud therefore inoperative and void | 
(Davenport v. Lamb, 13 Wall. , 418, 427), but by the act of May 20, 1836 
(5 Stat., 31), now embodied in Section 2448 of the Revised Statutes, 
Con gress modified the general rule by providing— . 

That j in all eases where patents for public lands have been or may hereafter be. 
issued, in pursuance of any law of the United States, to a person who had died, or: — 
who shall hereafter die, before the date of such patent, the title to the land des- 
ignated therein shall enure to, and become vested in, the heirs, devisees, or assignees 
of such deceased patentee, as if the patent had issued to the deceased person during 


life; and the provisions of this act shall be construed to extend to patents for lands 
within the Virginia Military District in the State of Ohio. 
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The treaty did not. make expr ess provision for a4 issuance of a patent 
and it may be that upon the location and identification, under the 
direction of the President, of the land granted, the grant became 
_ operative go as to vest in the grantee the full ieee title to the section 
located. -If, however, a patent was necessary for the transfer of the — 
legal title, as is Sener the case (Carter v. Ruddy, 166 U.S., 493), 
- then one was issued in pursuance of law within the meaning of section 
2448, and the patentee being dead at the date thereof the title to the. 
eer designated therein enured to and vested in the heir 8, devisees, or 
assignees of the deceased soetentee as if the patent had issued to her 
in her lifetime. | 

It appears by the papers submitted that two of the claimed heirs. of 
Angelique (Amelia Legree and Joseph Legree), sold their respective — 
interests in a portion of section 14, by deeds approved by the President 
September 21,1865.. Others of he claimed heirs appear to have made 
conveyances of their respective interests in portions of the section, but 
these conveyances do not appear to have ever received the Pr esidents 
approval, and certified copies thereof are now submitted for such — 
approval. 

There is no proof of the intestacy of Angelique nor of the heirship 
of those making these deeds nor of the possession and occupancy of the 
land under the deeds, by the guarantees therein. In the papers sub- 
mitted itis suggested that probate or partition proceedings or both 
have been had in the local courts, wherein it was determined that 
Angelique died intestate and that the grantors in these deeds were her 
heirs, but certified or exemplified copies of these judicial determinations 
-are not presented. If it were shown that Angelique died intestate, 
that the persons making the deeds, approval of which is now sought, 
were heirs at law of Angelique, and that those claiming under these 
deeds have been-in the continuous and undisturbed possession and 
occupancy of the land, I am of the opinion that you should recommend 
the President’s approval as requested. The papers now presented do 
not, however, justify that course. It is probable that the applicants 
for approval can: supply further evidence upon the point auesceed and 
I recommend that opportunity ther efor be ov them. - 

pe DDEOV ERs 

C. N. Buiss, — 
| Seeretarg Ya 


a 
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| CLTIZENSHIP—NATURALIZ ATION _APPLICAT ION. 


ANDREW J. BREZEE Hr AL. v. ‘Hurcninson’s Hrirs. 


A presuniption as to the continuity of alienage, when once chew: may be overcome, 


where no record of naturalization is found, by a presumption of citizenship 
growing out of a long continued exercise of the rights and duties of a citizen; 
and the son of an alien, in such case, is entitled to the benefit of such presump- 
tion of citizenship, where no record of the naturalization of the father during 
the minority of the son can be produced. ; 
An applicant for the right to make homestead entry of a tract covered by a donation 
claim is not entitled, on appeal from the rejection of his application, to raise a 
question as to the sitiveusliin of the donation claimant. 


Secretary Bliss to the Commissioner of. the General Land Office, April 


(W. V. D.) 23, 1898. (HL. G.) 


Andrew J. Brezee and Thomas M. White severally. appeal from the 
decision of your office of March 14, 1896, affirming that of the local 
office and rejecting the applications of said parties for homestead 
entries, covering the donation claim of William eee now 
deceased, the application of Brezee. being for fractional SW. 4 of Sec. 


4, aud fractional W. 4 of Sec. 9,'1. 7 N., BR. 2 W., W.M., Sor all the - 


east half of (the) William Hutchinson donation claim,” ad the appli- - 
cation of White being for the fractional SE. 4 of Sec. 5, and the frac- 


tional E.3 of Sec. 8, T. 7 N., R.2 W., “or all the west half of (the) | 


William Hutchinson Hisnation claim,” within the limits of the Van-— 


- couver, Washington, land district. 


The Bcc eround of appeal in. each case is fat ‘William HWateh- - 
ingson (now deceased) had not in his lifetime complied with the naturali- 


zation laws, us to becoming a citizen, or in declaring his intention to 


become a citizen,” as the claimant stated in his donation uotitication 
for tlie tracts involved, that he was -born in England in the year: 1819, 


and as there is no cord proor of any kind to show that the iedation 


claimant had made any declaration to become a citizen of the United 


States, or had become a citizen thereof. It is further asserted that 
final proof has been made by the administrator of the estate of Wil- 


liam Hutchinson, deceased, and therein no attempt is made to show 


that said decedent was ever a citizen or had declared his intention to 
become a citizen, and that it must be presumed, in the absence of such 


proof, that he was not a citizen. The appeals further severally state 


that a protest is now pending by. the above applicants against the 
issuance of a patent for said douation claim. _ 


The local office rejected said applications on the day dacu was pre- 
sented, on account of their conflict with the donation claim of Hutch- 


_inson, and your office affirmed such action, but required supplementary 


proof as to the citizenship of Hutchinson. 

In auother case, that of Christopher Kalahan v. William aucune: 
et ua., deceased, decided by the Department February 25, 1896 (unre- 
ported), the decision of your office of January 7, 1895, was affirmed. 
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In that’ case, your office held that the charge of abandonment i in the 
affidavit of contest was disproved, and that as to the charge.of alienage 
of the donation claimant the contestant was not interested, and lad no 
preference right of entry, uor any legal right to have said donation 
claim canceled, even if it should appear that Hutchinson was not quali- 
fied to make said entry, as.the question.of cancellation is one between | 
the said donation claimants and the government alone. The case of 
Platt v. Vachon, 7 L. D., 408, is cited in support. of this ruling. The 
Department held on affirmance that the allegation as to alienage had 
not been originally a ground of contest, and the contestant had no right 
to complain of that lack of qualification, as he had elected at the hear- 
| ing to rest his rights upon his affidavit of contest. : 
As to the matter of citizenship in that case, it appeared that William 3 
Hutchinson, the claimant, was born in England in 1819, and when four | 
years of age came to the United States, where his father settled at or 
near BKlizabethtown, New Jersey, and subsequen tly, in about 1832, 
moved with his family to the State of Illinois, where he (the father) 
purchased and held real estate and continued to live until his death. 
He claimed to be a full citizen of the United States, and voted at all 
elections. His son, the donation claimant, continued to reside with his 
father until he arrived at. his majority, when he purchased land in 
Wabash county, lllinois. He married thereafter, removed to Oregon, 
and from thence to Washington, and settled upon the tracts in contro- 
versy in 1855, remaining there for ten years, six years in excess of the 
time required for residence upon a donation claim, and then removed to — 
Oregon, where he died in the year 1893. His first wife died, and he 


afterward married Amanda Hutchinson, who is now his widow. He 


voted at all elections, served as a member of the Territorial legislature 
of Washington in 1858, and in 1889 was county commissioner for Union 
county, Oregon, and died in the honest belief that he was 4 citizen of 
_ the United States, understanding that his father had been naturalized 
‘prior to his majority. His children are native citizens, and one of them | 
‘is now acting as administrator of his estate. In the case of Hauen- | 
stein v. Lynham, 100 U. §., 483, it was remarked, in the course of the 
opinion, that where a citizen of Switzerland removed from his native 
- country to the State of Virginia, where he lived and acquired property 


in controversy, which he had a right to hold under the terms of the _ 
treaty between the United States and Switzerland, and where there was — 
- no proof that he denationalized himself or ceased to be a citizen and 


subject of his native country, that his original citizenship was presumed — 
- to have continued. But in that case, except as to the acquisition of 
property, it does not appear that Hauenstein had exercised any of the. 
- duties of citizenship. In the case of Boyd v. Thayer, 143 U. S., 135, | 
180, where the facts in the case are somewhat similar ae those of the 
_ case at bar, the court said: 


lt is true that naturalization under the acts of Con gress known as the naturaliza- 
tion laws can only be completed before a court, and that the usual proof of natural-— 
ization is a copy of the record of the court. 
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But it is equally true that where no record of the naturalization can be produced, 
evidence that. a person, having the requisite qualifications to become a citizen, did 
in fact and for a long time vote and hold office and exercise rights belonging to citi- 
zens, is sufficient to warrant a jury in Enterring that he had been duly naturalized 
as @ citizen. » 

«At will therefore be seen that the presumption of continuity of alien- 
age, when once shown, is overcome by the presumption of citizenship 
by the conduct of the father of the claimant in exercising for so Nany 
years the duties of citizenship, in case no record of his naturalization 
while the son was a minor can be found. — | | | 

However, the applicants are in no position to contest the citizenship 
of the donation claimant, as at the time of their application there existed 

_ of record the donation notification of William Hutchinson, the decedent. 

—. Itis incumbent upon the heirs of the decedent and the administrator 

of his estate to show that the claimant was a duly naturalized citizen, 

-or that his father was naturalized during the minority of the son, if 

‘such record can be produced. If it can not be obtained, owing. to 
lapse of time, the destruction of the records, or the failure to preserve a& 
record of such naturalization proceedings, or from any sufficent cause, 
the facts already established may be deemed suflicient to establish the 
presumption of the naturalization of the elder Hutchinson while his 

gon, the claimant, wasa minor. Some showing must be made, however, 

that the record of the naturalization of the elder Hutchinson, the father 

of the donation claimant, can not now be produced. - , 

The heirs of the claimant do not appeal from the decision of your 
office requiring this supplemeutary final proof, and as to them the case. 
must be considered final, particularly as the clecision. of your office 
calling for such proof is correct... 

- The decision of your office rejecting the applications of meee and 
White 18 3 affirmed. | ; 


COMMUTATION OF OKLAHOMA HHOMESTEADS—ACT OF APRIL 11, 1898. 
CIRCULAR. 


Commissioner Hermann to Registers and Receivers, Guthrie and Okla- 
homa, Oklahoma, April 25, 1898. | 


. Your attention is called to the -provisions of the act of Congress, 
approved April 11, 1898 (Public No. 60), entitled “An Act extending 
the right of commutation to certain homestead settlers on lands in 
Oklahoma Territory, opened to settlement under the provisions of the 
Act entitled ‘An Act to ratify and confirm the agreement with the 
Kickapoo Indians in Oklahoma Territory, and to make appropriations 
for carrying the same into effect.’” 

Persons desiring to perfect their entries prior to the: expiration of 
| ee years from date of. their entries under the provisions of the above 
act, will be required to give notice of their intention so to do, the same 
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as in five year cases and, itr at time of making proof, file their appli 
cations to purchase (form 4-001), Such applications the register will | 
retain in his office. See Sec..2355 B.S. | | 
A cash certificate and receipt (forms 4-189 and 4-131 seeecneiys 
will be issued, if the proof is satisfactory and the same will be reported 
on the regular monthly abstracts of. lands sold. The proofs and final 
affidavits in such cases, will be made on the reg ular homestead blanks 
modified as the circumstances require, and in each case an affidavit 
(form 4-102 c), changed so as to refer to the above act, must be 
‘furnished. — | p eae 
- Approved. | 
C. N. BLISS, 


Se oretary. 
(PuBLic—No, 60.) - 


AN ACT Extending the right of commutation to certain homestead. settlers on lands in Oklahoma 
Territory, opened to settlement under the provisions of the Act.entitled “An Act to ratify and con 
firm the agreement with the Kickapoo Indians in Oklahoma Territory, and. to make appropriations - 
for carrying the same into effect.” 

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That the right of commutation is hereby extended to all bona 
fide homestead settlers on the lands.in Oklahoma Territory, opened to settlement 
under the. provisions of the Act of Congress entitled ‘‘An Act to ratify and confirm . 
an agreement with the Kickapoo Indians in Oklahoma Territory, and to make appro- 
priations for carrying the same into effect”, approved March. third, eighteen hundred 
and ninety-three, and the President’s proclamation thereon, after fourteen months 
from the date of settlement, upon full payment for the lands at the price provided 
in said Act. 

Approved, April 11, 1898, 


ALASKAN LAND-SURVEY—IMPROVEMENT—OCCUPANCY. 
G. P. HANSEN. 


On the survey of a tract of Alaskan. land with a view to the purchase thereof under 
section 12, act of March 3, 1891, articles of personal property should not be 
included in the estimated value of improvements on said land. 

The occupancy of land solely for domiciliary purposes, by one who is engaged i in the 
business of fishing, is not an occupation of the land for the purposes of ‘ ‘irade 
or manufactures.” within the meaning of said act, . 


Seeretare y Bliss to the Commissioner of the General Land Office, April 


(W. V. D.) 86, 1898. (WAM BY) 


Clinton Gurnee, 2 as attorney for G. P. Hansen, claimant, appeals from — 
your office decision of May 14, 1895, wherein was sispenced-—with sug: 
gestion of an emendation thereof as therein described—survey No. 62, 
executed June 14, 1894, by Clinton Gurnee, Jr., U.S. deputy surveyor, . 
and which embraces a tract. containing 97.49 acres, situate on Ugashek 
river, western shore of the Alaskan Peninsula; ; used and occupied by 
the elntainne. according to the report of the deputy surveyor, as a fish- 
ing ground or station. | 

Your letter transmitting the pee in ‘the matter of survey No. 62 
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-gives the name of appellant as “H. P. Hansen,” while it appears to be | 
G. P. Hansen inthe decision appealed from, as also from the field notes 
and plat returned by tle deputy who was employed by appellant to 
make the survey. It-will be presumed. that the deputy gave the name 
correctly. At any rate, the survey can be considered and disposed of 
: regardless of appellant’s correct name, as his claim can be sufficiently 
identified by the number of the survey, the quantity and locality of the 
land embraced therein, and the deputy who did the work. ee 
The survey was suspended by your office decision upon the ground 


that it was not executed conformably to law and regulation with respect | 


to square form, and for the further reason that more land was included 
in the survey than was occupied by the claimant for his business. 
An examination of the field notes and plat returned by the deputy 
shows that the survey embr aced a. parcel of land considerably longer 
_.than broad. It also appears that the front or shore line of the survey 
‘could have been shortened and the survey extended further inland and 


— :80 executed as to embrace a tract of land more nearly in square form 


‘than the one included iu the original or existing survey. That more 
land is claimed than is used or oceupied by appellant for the purpose 
of the business engaged in is shown upon the face of the returns a 
‘the deputy. 
If these were the only facts in the case your office would have com- 

mitted no error in ‘suspending the survey Subject to enencavon as. 
- Suggested. 
- There are facts, however, fccieent by the record: submitted which 
‘would appear to warrant:an absolute rejection or suspension of the sur- 
‘vey without the right, on the part of appellant, to an emendation 
_ thereof. , The principal among these is the fact that the land included 

in the survey does not appear to be used and oceupied for the purpose 
named in section 12 of the act of March 3, 1891 (26 Stat., 1100), under — 
the provision of which appellant seeks to pur chase and enter the land 
‘in question. Said section .reads as follows: 
_ Src. 12. That any citizen of the United States tw enty-one years of age, and any 
association of such citizens, and any corporation incor porated under the Jaws of the 
‘United States, or of any State or Territory of the United States now authorized by 
Jaw to hold lands in the Territories now or hereafter in possession of and occupying. 
public lands in Alaska for the purpose of trade or manufactures, may purchase uot 
exceeding one hundred and sixty acres, to be taken as near as practicable in a 
eauAre form, of such land at two dollars and fifty cents per acre. 
At the date of the passage of the. said act of March 3, 1891, a num- 
ber of individuals, associations and corporations were using A occu: - 
pying certain public lands in Alaska for the purpose of trading with 
the natives and for manufacturing purposes. Tradin g postsand manu- 
-facturin g plants had been established upon said lands by the erection — 
thereon at large cost—said cost amounting in some instances to 
$50,000, $60,000 and $75,000—the necessary buildings and other im- 
provements needed for the conduct of mercantile transactions, for the 
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salting and canning of salmon cr other fish for export trade, and for 
the manufacture of fish oil, and other commodities. It was the purpose 
of Congress to enable those individuals, associations, and corporations | 
who had, in good faith, improved any of the non-mineral public lands 
in Alaska, not reserved, or occupied by the natives of said territory, — 
_and who were using and occupying the same—or those who might 
thereafter be in possession and occupation of said lands-at such time 
for the purpose of “trade or manufactures,” to acquire title thereto, 
and to that end the legislation set forth In section 12 of the said act of 
March 3, 1891, was enacted. 7 
- Whether the land claimed by the ancl as embraced in survey 
No. 62, is used and oecupied in good faith by appellant for the purpose 
-prescribed by law must be determined by the facts disclosed by the 
record. 
Before entering upon. a coumderauien of that ne question, | 
however, it may be well to observe at this place that the deputy states in 
his report, attached to his field notes, that this survey was executed in 
purstiance of a request of the claimant G. P. Hansen, made while they 
were upon the ground. Hence it follows that the said survey was not 
made in pursuance of an application to the ex officio surveyor-general, as 
is required by paragraph.1 of the rules and regulations of June 3, 1891 
(General Land Office Circular, p. 104). A survey executed under such 
circumstances is made without the proper authority, and is not, there- 
fore, a lawful survey. See case in re Alfred Packennen (26 L. D., 252). 
In numerous instances, however, where surveys of this class have 
been made in the absence of the required application, and in contra- 
vention of law and regulations as to ‘“‘square forin,” your office has 
suspended. said surveys with recommendation, as in the present case, 
of an emendation thereof in conformity with the requirements of law, 
-and such practice of your office has so far been sustained by this 
Department where the character and use made of the improvements | 
located upon the land sought to be purchased bore evidence of the fact 
that the land.was occupied for the particular purpose required by law. 
The. application, required to be verified by affidavit, not having been 
made for this survey, appellant’s relation to the land surveyed at his 
verbal request was not shown prior to the execution of the survey; nor 
is there with the papers in the case any affidavit made by him subse- 
quent to the survey which establishes his relation thereto, or which 
shows the “character pen eu and cpp Reoans value of ‘ie impr ove- 
ments” thereon. 
- Recurring to the subject respecting a purpose for which avpelant 
oceupies the land, and with regard to the improvements thereon, it 
may be stated that no evidence is found in relation thereto, save that 
furnished by the deputy’s returns. In his report which constitutes & 
part of his said returns the deputy says: 


He (Hansen) has improvements which I estimate did not cost less than $1500.00, 
peing a frame lodging and store house filled up with bunks, stove and utensils, 
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piling for handling fish, boats, nets, ete.; he is engaged in ae salmon for the 
Bartlett Bay Packing Co., and employs a number of employees. 


In his final oath, attached to his field notes, the deputy states that 

the claimant’s improvements “consist of a house twelve by fourteen 
feet, nets, boats, etc.” .The plat of the survey shows the.only improve- 
ent upon the and to be the small fisher men’s 3 cabin twelve by fourteen 
- feet. in dimensions. 
As will be seen, the deputy states that lhe estimates die value of 
- appellant’s jinproveneuts to be not less than $1500.00. Boats, nets, 
piling, and other personal property, however, which the deputy regards 
as part of the improvements upon the land, and the value of which 
enter into his total estimate, can in nowise be considered as: improve- | 
ments upon the land included in the survey. ‘The only improvement 
thereon, which can be regarded as such, consists of the referred to 
cabin, and structures of the dimensions of the said cabin have been 
erected at different points on the Alaskan coast, as shown by the - 
returns of other surveys, at a cost of from one hundred to two hundred 
and fifty dollars. | 

All the material facts disclosed by the record have been fully set out 
herein and it does not appear therefrom, as seen, that a trading post or 
manufacturing plaut has been established upon the land sought to be 
purchased and entered by appellant, or that there is upon the land any | 

salting or canning establishment whereat salmon or other fish are pre- » 
pared for domestic or export trade. It may be stated, in short, that no 
business of any kind is carried on upon the land. 

The only business engaged in by appellant, according to fae report 
of the deputy, consists in catching fish in waters in that vicinity for 
the Bartlett Bay Packing Company, while it appears that he uses and 
occupies the land in question for: domiciliary purposes, and the storage, 
“perhaps, of articles of personal property, in the way of nets and seines, 
in the small cabin used as a lodging place. 

Engaging in the business of fishing for a livelihood or seo by one 


-who seeks to purchase and enter land under the provision of section 4 


12 of the act of March 3, 1891, where such land is used and occupied, 
,a8 in the present case, only for the purpose of a domicile, will not be 
deemed an occupation of the land for the purpose of “trade or manu- 
factures” within the meaning of said act. 
In view of the facts and reasons herein contained survey No. 62 is 
tejected absolutely, and the decision of your office—wherein the same 
was suspended subject to emendation—is aceordingly modified. 


(572° DECISIONS one ie THE ees LANDS. 


“TELEGRAPH LINE—RAILROAD RIGHT OF WAY. 
POSTAL TELEGRAPH CABLE Coa, 


All railroads in operation are by statutory pr ovision ee post roads,” anc as such their 
| right of way is subject to the use of any telegraph company which accepts the 
provisions of the act of July 24, 1866, and desires to use such right of way for 

its line j in such manner as will not interfere with the oper ation of the road. 


Assistant A ttor ney- General Van Devanter to the Secretar ‘yo? the Interior, 
April 27, 1898. - (G. B. G.) 


a your reference of April 16, 1898, I am asked for an opinion as to 
the right of the Postal Telegraph- Cable Company of Texas to erect a 
telegraph line along the right of way of the Missouri, Kansas and 
Texas Railway Company, thr ough the Indian Territory. 


' Sections 5263 and 5268 of the Revised Statutes are as follows: 
Sc. 5263. Any telegraph company now organized, or which may hereafter be 
organized, under the laws of any State, shall have the right to construct, maintain, 
and operate lines of telegraph through and over any portion of the public domain 
- of the United States, over and along any of the military or post roads of the United | 
' States which have been or may hereafter be declared such by law, and over, under, 
‘or across the navigable streams or waters of the United States; but such lines of 
‘telegraph shall-be so coustructed and maintained as. not to obatruct the navigation 
of such streams and waters, or interfere with the or dinary ¢ travel on such mb taty: or 
‘post roads. 
So. 5268. Before any ean company shall exercise any. ae the powers or priv- 
: ileges conferred by law such company shall file their written acceptance With the 
‘Postmaster-General of the restrictions and obligations required by law. 


_ [ note, in the first place, that. questions of administration, arising 
under procedure looking to the appropriation of the privileges conferred 
by section 5263, are by section 5268 brought within the jurisdiction of 


‘the Postmaster-General. There is therefore no question submitted as 


to the legality or regularity of the steps taken by said Postal Telegraph: 
‘Cable Company toward the establishment of said line. 

The question here is as to the application of section 5263 to lands 
within the geographical limits of the Indian Territory, and more spe- 
cifically to the lands covered by the right oF way of said railroad com- 
pany across ‘said Territory. | 7 
_ Whether lands in the Indian Territory are part of the public domain 
of the United States within this section need not be discussed. 

By section 3964 of the Revised Statutes “all railroads or parts of rail- 
roads which,are now or hereafter may be put in operation ” are estab- — 
lished post- roads; ; and the right to maintain and operate lines of 
telegraph, “over and along any of the military or post roads of the 
United States,” does not depend upon WEUREs or not such road is upon 
the public demaith 

The grant is not limited to such re and post-roads as are upon 
the public domain, but “evidently extends to the public domain, the 
military and post roads and the navigable waters of the United States. 
These are all within the domain of the national government, to the 
extent of the national powers, and are, therefore, anes to legitimate | 


DECISIONS RELATING TO THE PUBLIC LANDS. — 5738. 


congressional regulation.” Pensacola Telegraph Company 2. Western 
Union Telegraph Company (96 U.8., 1-11). 

It can make no difference ihetetore whether the right of way of the 
Missouri, Kansas and Texas Railway Company across the Indian Ter- 
ritory is upon the public domain, nor is it material by what tenure it is 
held. If that road is in operation, it is a post-road, and as such its 
right of way is subject to the use of any telegraph company, duly 
incorporated, which accepts the provisions of the act of July 24, 1866, 
14 Stat., 221 (Revised Statutes, sections 5263 to 5268, inclusive), and 
desires to use such right of way for its line in such manner as will not 
interfere with the operation of the road. See United States v. Union ~ 
Pacific Railroad (160 U. 8., 1-49). | | 

I am therefore of opinion, if the telegraph company in question is 
entitled to the benefits of said act, it will have the right to make the 

necessary agreements with the railroad company for the construction | 
of a telegraph line upon the right of way. 

I express no opinion as to questions of condemnation and compen- 
sation, iu the event such agreement can not be made. The. federal 
‘law is paramount as to the location and right of way of telegraph | 
lines, but the statute makes no provision for condemnation. In the | 
case of Postal Telegraph Cable Company v. Morgan’s, La., Co. (21 So. — 
Rep. 183), it was held that State process might be resorted to for that - 
purpose. See Gould and Tucker's notes on the Revised preeatee | 
Vol. 2, page 624. 

This is essentially a question for the courts, and calls for no admin- 
istrative action. . 

Approved, 
| C. N. BuIiss, 
* Secretary. 


—— 


MIN ING CLAIM—KN OWN LODE WITHIN PLACER PROTEST. 


LDA MINING AND MILLING Oo. v. MaYFLOWER Gop ‘MINING Co. 


- The proeat of a lode claimant against a placer entry on the ground that said entry 
| embraces lodes or veins known to exist at the date of the placer appli¢ation, 
presents no question for departmental determination, where it appears that the 
protestant did-not adverse said application, and that said application did not 
include any lodes or veins, for, under the terms of the statute, all lodes or veins: 
known to e exist at date of placer application, and not applied for at ; that time by. 
thé placer applicant, are excepted from the placer patent, and such exception is 
expressly recognized in the language of the patent; nor does a protest in such 
a case call for a determination as to the extent of the surface area that will be 
so excepted from said patent, 


Secretary Bliss to the Commissioner of the. General Land Office, April | 
—(W.V. 2D.) Sh, (1898. : . 


Due consideration has been given to the appeal of the Elda Mining 
and Milling Conneny from your office decision of July 28, 1897, dis- 
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missing that company’ 8 protest against: he: inssuance of patent to the - 
Mayflower Gold’ Mining Company for Beaver Springs pisces Nos. 1 
.and.2, Cripple Creek mining district, Colorado. 

Application for patent for both piabers was made J uly 13, 1895, and 
mineral entry thereof (No. 697, Pueblo, Colorado,) allowed October 12, 
~ 1895, April 26, 1896, the Elda Company filed a protest against the | 
issuance of patent upon the placer entry as allowed, alleging, substan- 
tially, that said company is the owner of the Jacob, Jr., Lizzie and — 
Lueck Sure lode mining claims, which conflict with aa a lnoce claims, 
and that at the time of the application for the placer patent each of 
said lode claims was duly located and recorded, and embraced a 
known lode or vein. The protestant asks that the placer entry be 
canceled to the extent of the conflict with these lode claims. 

May 11, 1896, your office ordered a hearing, which resulted in a deci- 
sion by the local officers recommending the dismissal of the preres : 
which, on appeal, was affirmed by your office July 28, 1897, 

The placer claimant did not mention or claim erties of said lodes or 
veins in its application for the placer patent, and the lode claimant did 
not adverse that application nor is it now making application for patent — 
to the lode claims. | 

LLodes or veins known to exist within a placer claim at the date of the - 
application for the placer patent, and which are uot applied for at that 
time by the placer applicant, are by operation of law excepted from the 
placer patent, and a clause fully recognizing this exception is inserted - 
_in all placer patents without previous inquiry by the land department 
into the existence of any such lode or vein. | 

Whether this exception extends to the entire surface area of the a 
testant’s said lode claims (see Pike’s Peak Lode, 10 L. D., 200, 203), o 
whether by reason of protestant’s failure to adverse the application bee 
the placer patent the exception embraces only the known lodes or veins 
and twenty-five feet on each side tiiereof (see Shonbar Lode, 1 L. D., 
651; Id., 3 L. D.,.388; Becker v. Sears, on review, 1 L. D., 577), or Suly 
- the known lodes or veins and so.wuch of the adjoining surface area as 
is necessary to the occupation, use, operation and enjoyment of the lode 
claims by their ow ner (see Aurera Lode v. Bulger Hill and Nugget-Gulch 
Placer, 23 L. D., 95-105), weed not now be considered or determined 
because, if in fact such lodes or veins were known to exist at the time 
of the application for placer patent, the exception, whatever its extent, 
is embraced and included in the reservation which forms an essential | 
part of the terms of a placer patent, both by operation of the statute 
making the exception and by the pecogniniom of the exception in the 
express language of the patent. | 

The rights of the protestaut as a lode claimant, whatever they 1 may 


be, will not be affected by the issuance of a patent upon the placer — 


entry as allowed, but will be preserved and protected as fully as if now 
deter mined and. specifically excepted from the operation of that patent, 
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and the subsequent i issuance of lode patents to the protestant covering | 
its rights to the known Jodes or veins, if there were such at the date of | 
the placer application, will not be prevented or hinder ed by the placer 
patent. (South Star Lode, on review, 20 L. D., 204). 
it is therefore unnecessary at ae time to pass upon the matters — 
alleged by protestant, and for the reasons herein given the dismissal of 
its protest by your office is affirmed, 


WEISNER v. CLEM, 


Motion for review of departmental decision of March 3, 1898, °6 La 
D., 301, denied by Secr oe Bliss, April 27, 1898. 


SURVEY OF MIN ING CLAIM—COMPENSATION OF SURVEYOR. 
RIGHARD G. “ANDERSON, 


In case of an order made for an amended survey of a mining claim there is no anthor- » 
ity for requiring the deputy mineral surveyor to execute such: survey without — 
further GORI VSHSabION: 


Secretary Bliss to the Siig: of the Gane cul Lond Office, April 
(W.V. D.) eof Ar, 1898. a (G. B, G.) 


Richard G. Anderson, ab deputy United. Staten miner al surveyor, has 
appealed from your olfice decision of February 18, 1898, whereby ne is 
Tequired to make an amended survey, “ without expense to the claim- 
ant,” of the Rattler Lode claim No. 220, Huron, South Dakota, to 
describe its conflict with the excluded Chief of the Hills No. 2 lode 
claim, lot No, 221. | 
Counsel for James Milliken, claimant for said Rattler Lode Claim, 
has filed a paper. with the case suggesting that if this appeal by the 
deputy mineral surveyor is proper practice, parties interested in the 
final adjustment of title to the property should not be subjected to 
the delays incident to the regular course of appeals from decisions of 
your office, and asks that the matter be disposed of at once. | 

This presents @ proper case for immediate action, and the case will 
be considered as special. 

The action of your office in ordering a resurvey of public lands is a 
matter of administration, with which the Department will not ordina- 
' ily interfere. There does not appear to have been any abuse of dis- 
cretion in this regard in the present case. It is said in the decision 
appealed from that the corners of said Rattler Lode Claim have not 
by previous surveys been correctly ascertained, and that until this is 
done, the conflicts of the Rattler Lode with lot No. 221 can not be 
properly described. No sufficient reason is ur rged to cast-doubt upon 
the correctness of this statement. 
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Ttis siete: nOWerer that if there are inaccuracies and iget of 
definiteness in the survey made by Anderson, stich defects are not due 
to any fault of his, but to a previous erroncous survey made by another 
surveyor; that his instructions were carried out in a proper manner, 
and. that he ought: not. to be requir ed ue make another pee without 
compensation. 7 
_ The facts shown by the record are too meager to author ize a fndin go 7 
upon this contention. — 

It is believed, however, that the or ae of . your office, in so one us it 
directs a resurvey to be made without. cost to the mineral claimants, 
is without authority of law. | 

Section 2334 of the Revised Statutes sioetiied that: 

The expenses of the survey of vein or lode claims * * * * shall be paid by ‘tic 
applicants, and they shall be at liberty to obtain the same at the most reasonable 
rates, and they shall also be at HD Ory to employ any United States Sarveyor to 
make the survey. 

_ Under this statute the mineral Aare may ‘employ any deputy. 
mineral surveyor to do his field work. He may also contract on the 
basis of such compensation’ as may be agreed upon between the con- 
 tracting parties, subject only,to the limitation of a maximum charge 

which is fixed by the Commissioner of the General Land Office. It 
therefore is a private contract between the parties. If the claimants. 
have been injured by the incompetent or inaccurate work of Anderson, 
they are not without remedy on the contract. Inasmuch as he is an 
officer of the United States, proper administrative action on the part — 
of your office would seem to be a due consideration of any charge of 
official misconduct which may be made against him in connection with 
this matter, and after giving him a full and fair opportunity to be | 
heard fiereen to make such recommendation to the Department as the 
circumstances of the case appear to warrant. | , | 

‘Your office decision is modified, in su far as it requires Anderson — 
to make the survey in question - without. compensation, and the case 
remanded for proceedings consistent with the views hereinbefore 
PRUEESEe : 7 





Ps PRIVATE CLAIM_RELINQUISHMENT— ADJUSTMENT OF BOUNDARIES. 
JOHN Houston M. CLINCH. 


In the sai cemeue of the interests of the government i in a confirmed private claim, — 
-where a portion of said claim has been relinquished and other land taken in lieu 
thereof, the boundary lines of said grant, as judicially approved in the final 
- decree. of. confirmation, should be recognized as determining the true extent of 
the grant, as between the grantee and the government: 

The decision of July | 13, 1896, 23 L. D.,; 130, modified. 


Seeretare y Bliss to the Commissioner of the General Land Office, Aprit 
(W. V. D.) a oo 27, 1898. .. 7 = . (BH. FE. B.) 


This is a petition, filed by John Houston M. Clinch, asking for a recon- 
sideration and modification of the decision of the Department of J uly 
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13, 1896 (23° L. D., 130), which was re e-affirmed on: motion for review, : 
| Taly 12,1897, — | 
The. decision complained of was ‘pendendd. upon the appeal of sia 


~~ _ John Houston M. Clinch | from the decision of your office of February 


3, 1887, refusing to issue to him, as executor and heir of Duncan M. ; 
; Clinch, assignee of George J. F. Clarke, a patent for # tract of land | 
known as the mill grant of George J. F. Clarke, Gainesville land dis- ._ 


. trict, Florida, upon the ground of excess of area in the survey. - 


This grant was lovated and. surveyed by Burgevin, the Soil sur- 
: vey or-general, in three parts—oue of eight shousaid acres ou the west . 


shore of the St. John’s river, at the plave named in the grant; one of Pie 


five thousand acres ata place called Lang’s Hammock ; can one of three a 
: thousand acres at a place called Cone’s Hammock. | | 
The superior court for the eastern district of Florida, under the act oe 
of May 23, 1823 (4 Stat., 284), coufirmed the grant according to. the» 
_ three separate surveys of Durgevin, but upon appeal the supreme court | 
of the United States, while affirming so much of the decree as adjudged 


the elaim of the petitioner to. be valid, and so far as it confirmed the 


same to the extent and agreeable to the boundaries of the survey of 
~ Burgevin of the eight thousand aer BS, reversed it so far as it confirmed | 
to the petitioner. the lands embraced iu.the two other surveys, and 
directed the court. below to cause the remaining eight thousand acres - 
to be surveyed on vacant lands within the limits of the grant, and that . 
the title to the land so surveyed be’contirmed. | fa 
. In conformity with this mandate, the snperior court: for the astern. 
district of Florida ordered. that said. eight thousaud acres be surveyed 
by J ohn Lee Williams on any land then vacant within the limits of ae 
orant. 3 | 
. A survey was mace in cAepentunte with. said order, and the plat of 
survey was returned to the July term, 1835, of said court, which was » 
“examined and approved, ‘and thereupon the court, Movember: ee 1835, -_ 
decreed : | | 
That the said tract of eight thousand acres is hereby confirmed to the said George 


J.-F. Clarke, as part and parcel of the sixteeen thousand acres originally crinted to - 7 
him at that place. | 


The superior court of Bast Florida had ample and complete jurisdic. | 


tion to ascertain aud determine the validity, the locus and the extent | 
of the grant, and having by its. decree confirmed the saine according | 


to the survey of Williams made under its order, which upon examina- 


tion was found to be correct aud was approved, its action decreeing 

~ confirmation of the grant according to the boundaries of such survey 
_ was a tinal determination that the lands embraced within such limits 
were never public lauds of the United States, and there is no authority — 
to fix the limits of said grant by any other survey. Hence, the Depart- 
ment in said decision of July 15, 1896, held that it was the duty of _ 

- the Department in 1835 to issue a patent. for all ne. land included 
422 mee 26— —37 | 
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| . aia the eowadanics of: oe Williams survey, and: atch is yet the 
duty of this Depar tment, unless that. duty has been modif ed by subse- = 


quent events... 

After the decision of the supreme cou in said case, Duncan L. Olineh 3 
-and John H. McIntosh purchased the interest of Clarke in the mill 
grant, aud thereafter an act was passed by Congress, which. was 
approved July 2, 1836 (6 Stat., 676), authorizing the said Dunean. L. 


Clinch and John i. MeIntosh, assignees of George J. F. Clarke, to 


- purchase at the minimum price for which public lands are sold the 


~ three thousand acres iu Cone’s or Moody Hammock as surveyed by 7 


- Burgevin, upon which they had made their settlements, In lieu of. the 
same quantity of land confirmed to. them by the decree of the sUpFCme , 


court. : os 
_ The terms of the act Having been nnaiied with, cnnncan L, Clinch, 


- who had acquired all the right, title and iierest of McIntosh, was — 
allowed to purchase said tract of land, amounting to 3,008.34 acres, — 
and received patent for.the same, dated March 10, 1545, but the land «| 
relinquished to the United States in the mill grant was not at that time 
nor has it since been segregated and set apart. It was therefore held 
that the relinquishment by Clinch of three thousand and eight and 
thirty-four one-hundredths acres in the mill grant diminished the grant 
_ to that extent, and your office was directed to cause to be surveyed and 
- cut off from said mill grant 3,008.34 acres, exclusive of the one thou- 
gand acre tract (another grant which had been included within the 
limits of the Williams. survey), by locating and marking a line which 
appears upon the official maps .as the southern boundary of said mill 
grant, and to cause the public surveys to be adjusted and closed upon 
the new line so located and marked. | | 
In view of the fact that the government neglected to have said relin- 
quished land segregated and set apart at the time the patent to Dun- 
can L. Clinch was issued for the 3,008.34 acre tract, and closed the 
government surveys upon said grant without cutting it off, after hold- 
ing the relinquishment for more than twelve years, the petitioner asks 
that the order of the Department may be so modified as not to include 
within the area to be BEE TOR Biel, lands which he has sold and conveyed 
by warranty deeds. : 
IZf the relinquishment eeetited: by Clinch did not designate a@ par. 
. ticular tract of land that could be identified, but- merely relinquished 
his right, title, claim and interest in a quantity of land in. the mill 
- grant equal to the land purchased from the United States, such relin- 
quishment would convey to the United States no title to any particular 
part of the mill grant, but it would only invest it with an equitable 
interest in the entire grant, to the extent of the land eee by 
Clinch, under the act of July 2, 1836. | 


Under authority of an act of Congr eSs, antes. June 28,1848 (9 | 


Stat. eee errecuns the sur vere as pr ivate: ty or erants in Florida — 


DECISIONS RELATING TO THE PUBLIC LANDS. a 59 


which had been duly confirmed, rece AL Bur was appointed by the | 
Commissioner of. the General’ Land. Office a deputy surveyor, and 


. assigned to the survey of this grant. It was not contemplated that — 
another survey should be made of this grant, except so far as to retrace ~ 


the lines of the survey according to which it was confirmed, and for 
the purpose solely of closing the lines of the public surveys upon the 
grant. The Williams survey was a finality, and the government had 
no authority either to diminish or. enlarge the grant by wake a dif- 
ferent survey. 

Prior to the commencement of the surveys made under the authority 
of said act, notices were issued requesting all persons holding claims 
to any of said grants, or who may have knowledge of the lines and 
corners of their respective claims, to produce such title paper? and evl- 
dence of locality as may be in their power to produce, — 

Acting under such notice, Williams, who made the survey of this - 
grant under the order of the court, and who had since become the rep- 
resentative of Duncan L, Clinch, conferréd with Burr; and pointed out 
the corners of his (Williams’) survey.. Burr objected to the line as run 
by Williams, and began a new line several degrees farther north, 
against the protest of Williams. The survey of Burr was, ‘however, 
approved, and all the land lying south of and adjacent td the south 
line of ‘the Burr survey has been disposed of: as public land. | 

Tt seems to be unquestioned that Burr in making the survey of 1849, 


ie closing the lines of the public surveys upon this grant, did not retrace 


| _ the lines of the Williams survey, and he had no authority to make any — 
other survey.. | 
In the decision of your office of Febru uary 3, 1887, it is said: 


The southerly line of this survey of 1849 runs from a place desionated as “Narrow 
Bay” on a course north:72° west, 521 chains to Buckley Creek, or 86 cneins: shorter — 
than Williams’ south line. | 

_ Commencing at the Narrow Bay, aexisaaied on the survey of 1849, and using the 
courses and distances given by said Williams’ survey, I find that the north line §. 
68° EH. 510 chains, will not reach the St. Johns river by about 45 chains; and only 
 parely touches the northeast corner of said 1000 acre tract; but if this north line is 
carried far enough south so as to cut the 1000 acre tract, as shown upon said Will- 
iams plat, and the other lines of Williams followed, the north line will be some 
distance south of Picolata; and the Narrow Bay found by Williams will Iie much 
further south than the Narrow Bay shown by said survey of 1849. i 

The field notes of the United States survey of the 1,000 acre tract show that Will- 
jams pointed out to the surveyor the northeast corner of the 1,000 acres as found by | 
him; and the surveyor adopted this corner as his beginning corner, thus showing 
that he retraced the lines made by Williams of this tract; and if he had found Nar- 
row Bay at the point where Williams located it, his survey would have included a 
much larger area than the present United States survey contains. 


This fact was evidently known, by the then owner of the mill grant at 
the time of the survey, when he, through Williams who represented 
him, objected to the line as located by Burr. But he acquiesced in it, 
and can not now be heard to deny the validity of the Burr survey, or 
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| | ‘that it was a correct retra acing of the Williams line, so. far as it - affects 
the ri ight of the purchasers, or their transferees, of the lands disposed 


- of by. the government, south of said line, as public lands. 


But while the petitioner would be estopped from denying that: the 
survey of Burr in 1849 was a correct retr acing of the Williams’ line, ‘so 


far as it might affect the right of purchasers s from the government of. 


‘Jands lying south of said line, he would not he estopped from asserting 


his right to have the ssutherh line of the Williams sur vey re established” 


as the southern boundary of the grant, for the purpose. ot adjusting » the 
right and interest of the government growing out.of the rélinquisbment | 


- of Dunean: Li; Clinch to an interest in all the lands within the limits of. s 


_ the mill grant as surveyed. by Williams, to the extent of Os 008, 34 acres, 


_ The embarrassing situation in which this petitioner is now placed is 
- dueina great measure to the. failure of the government to adjust: its — 


‘interest in the grant when the public surveys were closed uponit. He 
‘came into possession of this property after said survey, having pur. 
chased more than one half of it in 1880, over thirty years thereafter. 
Upon further consideration of. this application, the Department is 
satisfied. that the decision of July 13, 1896, should be so far modified as 
‘to direct a different mode for the adjustment of the right and interest — 
of the government in said grant by excluding all lands that may have 
been sold and which are within the limits of the origiual survey by 
.Williams. To this end, a resurvey of the grant should be made, so far | 
as may be necessary to locate the southern line as run by Williams, 
for the purpose of ascertaining what lands, if any, lying north of the 
southern line as surveyed by Williams, have already been disposed of 
by the United States as publie lands, and after deducting such amount 
from the 3,008.34 acres, being the. interest. of the United States, the - 
residue of said 3,008.34 acres will be cut off from said grant, taking in 
such limits as will inelude the full balance due, excluding therefrom all 
~ Jand which may have been sold and conveyed by said John M. Houston 
_ Clinch. 

MINING CLAIM—PROTEST—LOCATION—EXPENDITURES. _ 
AMERICAN ‘CONSOLIDATED MINING AND MILLING Co, v. De Wirt. 


A protestant, who fails to a(lyerse an application for a lode patent, will not ores 
after be heard on a charge that. the claimed discovery of the lode applicant is 


in fact on land appropriated by the prior location of the protestant, or that the — | 


labor and improvements shown oy. said applicant should be credited to the 
Protestant. 


Seer etur y Bliss to the Commissioner of the Gener al Tia L Ofte, April 
—(W.V.D.) ee 29, 1898. (BLL GC.) 


November a ‘1804, Eh. G De Witt nade. application for patent: for the 


- Maryland lode mining claim, survey No. 8875, Pueblo, Colorado, land — _ 


_ district, and notice of ue eDpuceuey was any enn by posting and 
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ear publication: but no adverse olatin was s filed aan ing the pela of publica. “oe 


tion. Mineral entry of the claim has not yet been allowed.. : 
‘March 27, 1895, the American. Consolidated Minin ig and Milling Com- _ 


| pany filed a protest alleging. that the Maryland is not a valid mining - me 
location, in that the discovery therein was on the Orbit lode claim,a = 


prior and subsisting location, and not upon. unappropriated | ‘public 


land; that: the Orbit vein is the only one discovered within the limits 


of the] Maryland; that a large part of the improvements and Jabor upon 


the M aryland claim were placed there by lessees of the protestant under oo 


a lease of the Orbit, and’ were not. placed. there by the applicant for 
the Maryland patent nor by his grautors; and that a large part of. the 


Maryland is within the Orbit, which is the property of the ae | : 


under a prior location. 

_A hearing was bad before the on officers, and they found the evi- 
dence not sufficient to warrant. the rejection of the Maryland applica- 
tion. On appeal your office affirmed that decision, whereupon the 


protestant prosecutes this appeal, alleging, first, that five hundred dol- eo 


lars’ worth of labor has not been expended, or improvements made, . 
‘upon the Maryland by. the applicant for patent thereto or by his grant- 
ors; and, second, that: the Orbit.was a valid and subsisting mining 
| sini at ‘the tinte of the: location of the Maryland, and therefore the 
area in conflict was appropriated and was not subject'to further location. — 
Whether the ground which includes the Maryland discovery is a part . 
of the Maryland, or a part of the Orbit, and whether the Mar yland. is 
the superior claim to the ground in conflict, are questions which were: 
open to determination by adverse pr oceedings 1 in the local court and 
which are now determined adver sely to protestant’s contention, by rea- 
son of its failure to adverse thé Maryland app eetOU (Section 2325, 
R. §.). | : 
‘It appears that the Mar yland yas and the Orbit claim were both 
leased and bonded to John P. Young, by their respective claimants, in 
April, 1894, the lease of the former antedating the. lease of. the latter 
by twelve dave: These claims overlap, and the discovery shaft of the 
Maryland is. in the ground in conflict. In his lease of the Maryland, 
Young agreed to “enter upon said mine and work and develop the same 
in. good. and. workmanlike manner,” and “to commence work thereon 
within fifteen days from the date hereof and to prosecute work dili- - 
gently and continually duri ing the term of this lease,” and his lease of _ 
the Orbit provided that he should “work at least twenty shifts of two _ 
men each in the development and improvement of said property for 
each and every month during the term of this lease.” The develop- — 


ment work under these leases was done by Young, as-lessee, in the 


‘Maryland shaft. This labor and improvement are credited to the Mary- 

land by the surveyor- general’s certificate and by your office decision, — 

but the protestant insists that this was.error. It being settled under 
the statute that the Mar ye claim to the area in conflict is mune bette 
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_ one, it follows that such eupenditare: in iter and cnntouuneiies was 


_ madeupon the M aryland by the lessee thereof, under a lease providing. — 


- therefor, and that the owners of the Maryland and not the owners of 


the Orbit, are entitled to the credit thereof. Young, knowing of the 
conflicting claims to the land, took leases from ‘both claimants to fully 
_ protect himself in the premises, but this will not deprive the Maryland — 
claimants of the benefits of the labor and improvements which uney had 


aright to exact under the terms of their lease. 


Your office jndement is therefore affirmed. 


“RAILROAD GRANT—MIN NESOTA ACT OF MARCH 1, 1877 


ELLINGSON v ST. Paun, MINNEAPOLIS AND MANITOBA By. Co. 


: (On Review. ) 


| The act of March 1, 1877, .of the State legislature of Minnesota, providing that the 
.  yailroad company jane the benefits thereof should not acquire any title or 
right to any land to which “legal and full title” had not theretofore been per- 
fected, and to which there was an existing settlement claim, contemplated in the 
use of the words ‘legal and full title,” a perfect or complete title which could 
uot be successfully assailed; hence a conveyance of lands by the State to the 
company in excess of the amount to which the company was then entitled, and 
prior to the passage of said act, is no bar to the State’s reconveyance to the 
United States of a tract embraced therein for the benefit of. a settler as pe 
by said act. 


Secretary Bliss to the eae of the ee Land Ofice, April 
(W. V.D.) 29, 1898. (EF. W.C.) 


’ Consideration has been given to the motion forwarded with your office 
letter of November 12, 1895, filed on behalf of the St Paul, Minneap- 
olis and Manitoba Railway Company, for review of departmental deci- 
sion of September 28, 1895 (21 L. D., 254), in the case of Ole Ellingson _ 
vo. St. Paul, Minneapolis and Manitoba Railway Company, involving the 
/NW¢ of Sec. 15, 1.132 N., RB. 39 W., St Cloud land district, Minnesota. © 
This tract is within the indemnity limits of the grant for the St Vin- 
cent Extension of the St Paul, Minneapolis and Manitoba Railway 
Company, under the act of March, 1871, (16 Stat., 588). | 
The line of the company’s road was definitely located opposite this 


~ land December 19, 1871, but that section of road was not constructed 


until after the act. of Minnesota of March 1, 1877, ae and was not. 
certified as constructed until 1880, 7 | 
7 The tract in: question was selected by the company November 25, ak 
1873, and was certified to the State April 30, 1874, and was Pane “s 
by the United States to the State January 14, 1875. 
During the year 1880 the governor of. Minnecots relinquished the — 
tract to the United States for the benefit of Bllingson, assuming the 
right to do so under the provisions of the act of the legislature of Min- 


nesota of March 1, 1877 a ae Laws es Minnesota oe page nae 
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‘Said. xe provides: 


‘Sc. 10, The Saint Paul and Pacific Railroad Gompaagn or any company or corpora- 
tion taking the benefits of this act, shall not in any manner, directly: or indirectly, 
acquire or become seized of any right, title, interest, claim, or deniand in or to any _ 


piece or parcel of land lying and being within the: ranted: or indemnity limits of 


said branch lines of road, to which legal and full title has not been perfected in said 


'. Saint Paul and Pacific Railroad Company, or their successors or assigns, upon which 


any person or persons have in good faith settled and made or acquired valuable 
improvements thereon, on or before the passage of this act, or upon any of said 
lands upon which has been filed any valid preemption or homestead filing or entry— 
not to exceed one hnndred’ and sixty-acres to any. one actual settler; and the gov- 
ernor of this State shall deed and relinquish to the United States ‘all pieces or par- 
cels of said lands so settled upon by any and all actual settlers as aforesaid, to the 
end that all such actual settlers may aequire title to the lands upon which they actu- 
ally reside, from the United States, as homesteads or otherwise, and upon the accept- 
ance of the provisions of this act by said company, it shall be deemed by the governor 
of this State as a relinquishment by said company of all such lands so occupied by 
‘such actual settlers; and in deeding to the United States such lands, the governor 
shall receive as prima facie evidence, of actual settlement on said lands, the testi- 
' mony and evidence or copies thereof, heretofore or which may be hereafter takenin - 
cases before the local United States land offices, and decided i in favor of such settlers. 


- Tn the decision under review it was held. that the act of 187 7 took 
cognizance of the company’s default in the construction of its road, 


- and extended the time for such construction upon coudition that @xist-— 


ing settlement claims to lands within the grant and to which the com- © 
pany had not perfected “legal and full title” should be protected and 
saved; that to the extent of the land covered by such settlement. 
claims the act operated as a pro tanto forfeiture in favor of the settlers, 
and that in this case the title was conveyed to the company in advance’ 
-. of construction and had not been earned at the date of the act of 1877, 
and hence was not a “legal and full title” and did not prevent the set- 
tler claiming the benefits of that. act under the governors relinguish- 
ment for his benefit. , 

In the motion for review it is undead: that the tract in n question is not 
within the scope of the act of 1877, for the reason that the act only 
saves and secures settlement claims to lands “to which legal and full 
title has not been perfected” in the company, and that before the date 
of that act the company had secured such title to this tract. . ; 

It is. set up that on February 22, 1877, just prior to the passage of 
the. act before referred to, the governor of the State of Minnesota 
conveyed the land in question to the St. Panl and Pacific Railroad 
_ Company, and it is urged that by reason thereof and of the patent. 
- previously issued by the United States to the State, legal and full 
title was perfected in the company prior to the passage of said act. 
In support thereof the decisions of this Department in the cases 
of St. Paul, Minneapolis and Manitoba Railway Co. v. Fogelberg 
(9 L. D. 509), and Rowe v. same company (12 L. D., 354), are referred to. 

In the Rowe case the land was in the granted hae and was opposite 
| toad constructed in 1873, so ) that the facts 1 in that case are not similar 
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ae to those presented herein. In fie Fogelberg g case, however, the Jan. 


_ was in the indemnity limits and whether opposite constr ucted or uncon: — 
structed road at the date of’ the act of L877 is not: stated i in the decision, 
‘In considering the contention of the company. there made, which was 
similar to that. made i ih the motion oe review under consideration, it 
was held:. - % | | | 


| ‘If this aced was dul y and regularly exeouted under. proper aaihonty it fateinied 
_ to pass to the grantee therein legal and full title to the land described therein, and 


~‘guch land was. not atfected by the act of the State legislature of March 1, 1877, being  — 7 


expressly excepted from the operation thereof by the phrase limiting said act. to 
those tracts-“ to which legal aud full title has not been perce ected in said St. Paul and 
Pacific R. R. Co. or their successors or AUSSI gHs. 


The case was then ret urned to your “office with direction that the _ 
settler be allowed an opportunity to show whether the deed from the 
State to the company was “duly and regularly executed under proper _ 
~ anthority,”‘so as to prevent the exercise of. all farther jurisdiction by 

the land depar tmeut. | 7 ; 
In the case at bar the company ic not sen ana: that the aon of 
1877 is not binding upon it, and in the case of. said. company eons 
Greenalgh (139 U, S., 19), in- construing said act it was held: 


‘The road of the plaintiff under consider ation: here was not completed till neceae 
er’ 1878, aud consequently the rights eranted to the company. were subject to for-. 


feiture, or at least the conipany was subject to hostile proceedings, for breach of 


this ‘condition attached by law to the grant. A mere breach of condition does not 
of itself work a forfeiture of a gr ant; some other pr oceeding must be taken. by the 
_ grantor to indicate his dissatisfaction with the breach and his intention to exercise 
his rights to revoke the graut and take possession of the property in consequence 
_ thereof. While i in this case no specific action was taken by Congress to work a for- | 
feiture of the grant, or by the State, yet the continued. possession. and use of the 

property by the company were, in fact, subject. to the condition that the rights of. 


settlers upon the lands at the time should not be interfered with, where such. settle- ; 


ments had been made in good faith, as was the case in the present instance. And it 
‘would be in the highest degree inequitable to. allow the company to have all the — 
benefits of the extension of time to complete its road, so as to avoid any forfeiture © 
_of its privileges and franchises, Ww ‘ithout at the same time holdiug it to.the condi- 

tions affecting the rights of settlers upon the pee of the company, 2 in consideration 
_of which the extension was made... ; 


The act of 1877, as-hereinbefore | quoted, enosided that the company 
“taking the benefits ” of that act, should not directly or indirectly, 
acquire any right, title, interest, alain or demand to any land to which | 


“egal and full title” had not been theretofore. perfected in the com- . i 


- pany, and to- which there was au existing settlement claim. The words 
“Tegal and full title” were evidently employed as meaning a complete, — 
or perfect title the right to which could not be sniecessfully assailed. 
A naked. legal title obtained and held without right would not, be 
regarded as a “ ful title” oras beyond successful assault. | 
The construction of the road in stated sections was a canaidon prece- 
dent to the transfer to the company of the title to the granted lands: 
| ae g oppo thereto and was § the consideration for the panes of title. 
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> When, therefore, the company obtained the State's deed in advance of ie: 


construction it did so without tight and in violation of law. -A deed 
thus obtained certainly does not convey a full title, and under the rul-_ 


ings in Schulenberg v. Harriman, 21 Wall., 44-59; Farnsworth v. Minn. 
 & Pac. BR. R. Co., 92 U.-S., 49-65; and New Orleans Pac. Ry. Co. Ws. 


 -United States, 124 U.S., 124, it is doubtful whether it conveyed < any 

. title at all. The deed to ‘the company was -at least subject to success- _ 
ful attack by either the State or the United States. Doubtless, per-. 
formance of the condition, a delivery of the consideration before 


a forfeiture was declared on account of the default in construction, would a 
_ have perfected the title and rendered it full and unassailable, but here 
the default. was takeu advantage of by the act of 1877 to the extent of _ 


the jJands covered by existing | settlement claims, before. the title to this — 


tract was perfected, and by that act subsequent, perfection of me title ae 


7 was prohibited as against the settler. | | 
Tt is contended by the company that indemnity: lands” are in. this 
oe respect upon a footing different fron granted lands. 2 

-By-the act of March 3, 1871, supra, the St. Paul and Pacific Railroad 
Company was authorized to chan ge the location of its branch line, and | 


on account of the altered line it was to have “the same. proportional » a 
grant of lands to be takeu in the same manner, along said altered oo = 


_as is provided for the present lines. of existing Jaw, ae ‘ 
‘The existing Jaw here referred to is found in the acts, of Mareh By 
1857 (11 Stat, 195);- Mar ch 3, 1865 as § Stat. 526); and July 13, 1866 | 
(14 Stat. 97). : 
By the act of ‘1857 a erat: was nade to stlie Territory. of Meese | 
of six sections in width. on each. side of the roads therein provided for, -_ 
the lands to be disposed of in the following manner: oO 


‘That a quantity of land not exceeding one. hundred and twenty sections a6 on 
of said roads and branches, and included within a continuous length of tw enty, 


miles of each of said roads ‘and branches, may be sold ; and when tle governor of 


_ said Territory or future State shall certify to the Secretary of the Interior that any : 
twenty continuous miles of any of said roads or branches i is completed as aforesaid, 

and included within.a continuous. length of twenty miles of each of said roads or | 
br anches, may be. ae. and SO from tine to time until said FOROS and pramehes are . 
completed, 


‘It will be Gtea: that. the Setariinons peice i is. here applied, the - | 
sections of road. -being of twenty miles. each. — os - 


By the act of 1865 the grant of 1857 was increased Horn Six. ee ae | 


| per inile to ten sections per mile and the following more of disposing | 


_ of the land was provided for: 


When the governor of said State shall eertaty to the See seen of che Interior that 
any. section of ten consecutive miles of said road is completed in a ood, substantial, 
and workmanlike manner, as.a first-class railroad, and the said secretary shall be. 
satisfied that said State has complied in good faith with this requirement, the said — 
secretary of the Interior shall issue to the said State patents for all the lands granted 
and selected as ator exaid, not exceeding teu sections per mile, situated opposite to 

and within a limit of twenty niles of the line of suid section of road thus completed, 
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peteading along the eels enieth of said spupleuen: section of ten miles of road, 
‘and no further. And when the governor of said State shall certify to the Secretary 
vf the Interior, and the Secretary shall be satisfied that another section of said road, 
ten seuaarutive miles in extent, connecting with the preceding section or with some 
other first class railroad, which may be at the time in successful operation, is com- — 
pleted as aforesaid, the nota Secretary of the Interior shall issue to the said State. : 
patents for all the lands granted and sitnated opposite to and within the limit of © 
twenty miles of the length of said section, and no further, not exceeding ten sec- 
tions of land per mile for all that part of said road thus completed under the provi- 
‘gions of this act and the act to which this is an amendment, and so, from ‘time ue | 
. time, until said roads and branches are completed. 


_ By the act of J uly 13, 1866, ‘supr dy it. was  mevidells 


That’ all the lands heretofore granted to the Territory and State of Minnesota to 
| aid i in the construction of rail-roads, shall be certified to said State by the Secretary _ 
of the Interior, from time to time, whenever any of said roads shall. be definitely | 
located, and shall be disposed of by said State in the manner and upon the condi- 
tions provided in the particular act granting the same, as modified by the pr ovisions 
of this act: Provided, That when the original quantity grauted to aid in the con- 
_ struction of any road has been. increased, the quantity authorized. to be sold from — 
time to time shall be increased correspondingly: And pr -ovided, fur ther, That on the 
completion of any ten miles of road, the State may sell one-half the quantity of 
lands which ‘said State is authorized to ad ee of | on the i a of twenty 
miles. . 
That the lands granted oe auy act of: Congress to the State of Minnesota, to aid 
in the construction of: railroads in said State, specifically, lying in-place, on any 
division of ten’ miles of road, shall not be disposed of uutil the road shall be com- . 
pleted thr ough and coterminous with the same: Provided, however, That this provi-_ 
sion shall not extend to any lands authorized. to be taken to male up deficiencies. 


‘It is clear that the sixth section of the act of M arch 3, 1863, supra, 
under which this company. claims, specifically limits the patenting of. 
| — to those. which are: coterminous, with sections | of constructed 
, road. , 2 , : 
“It is ; urged, however, that the elatise in ‘section ut of the act ot 
af uly 13, 1866, supra, which reads— This provision shall not extend to. 
any ee authorized to be taken to make up deficiencies,” permits the 
selection and. patenting of a lands opposite. the unconstructed 


> portion of the road. 


‘This contention need not be ruled upon re if it be admitted, it 


a _is still necessary to determine whether the company had earned and 


was rightly entitled to the land in question prior to the State act of | 

- March 1, 1877, for, unless it was, it ‘did not oe snag and oo title” 

| to the same. | 
During the year 1873 he governor ‘Gertified to the construction. of 

that portion of the St. Vincent Extension from: East. St. Cloud to Mel- 

rose, a distance of thirty- five miles, and from a point in section BOs 


township 135 north, range 46 west, and @ point in section. 7, township 


154 north, range 47 west, a distance of one hundred and five miles. 

No further report of construction was made until the year 1879. The 
distance between these constructed portions of road | was more than | 
one hundred miles. 
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Under the recent decision of the supreme court in the case of Sioux ge 


City and St. Paul Railroad Co. v. United States (159 U. 8., 349), it was 
held that where a road is ‘required to be completed in rae of ten 
--miles, the State could not, without completing the entire road, demand. 
patents on account of the construction of less than a section of ten 
consecutive miles; and that in ascertaining the extent of the grant, 
the United States is under no legal obligation to make good the loss 
occasioned by a fractional section of land coming within the limits 
granted, designated by an odd number. | 
Supposing, however, that within the limits of the grant now in ques- 
tion, there existed ten sections per mile aud that each section contained 
‘Six hundred and forty acres, the company by the building of three 
Sections of road of ten miles each from: Hast St. Cloud to Melrose, 

- entitled itself to 192,000 acres of land on account of such construction. 
Upon inquiry at your office it is found that in the list of selections of 
indemnity land filed by this company November 25, 1873, on account of © 
the constructed road just referred to, and embr acing the tract in tc - 
tion, 200,602.46 acres were selected. 


January 5, 1874, two further lists of indemnity selections on’ account 


of the construction named, were also filed, aggregating more than seven 

thousand acres. Thus. selections were made as indemnity on account | 

_of the construction between East St. Cloud and Melrose, far in excess — 
of the total amount to which the company had entitled itself oe the ” 

building of the road between those points. 

- Jt is further shown that within the primary limits appusite: the road 
from East St. Cloud to Melrose, the company listed, during the years 


1873 and 1874, more than twelve thousand elcreSs. and nas since listed | 7 | 


more than five thousand acres. | 

It.is clear, then, that selection was made by the company, on account 
of the construction between East St. Cloud and Melrose, of many thou- 
‘sand acres more than it. was: justly entitled to, upon the construction 


- reported. Oat it be said that. by the. approval and. patenting of the 


lands listed and selected. by the road, and the subsequent conveyance © 
thereof by the State to the company, legal and full title was perfected 
in the company to all of said lands? Suppose no further construction. 
had been reported, would the company have been entitled. to hold all 
of said lands? Clearly not. The certifying and patenting of the lands 
in excess of the amount to which the company had entitled: itself, was 
so clearly wrong that the company while thereby obtaining the legal 


title would have been compelled in equity to surrender the land upon’ | 


the suit of the State or the United States. Any claim that it is impos- 
sible to separate the lands in excess, would fall in the light of the rul- 
ing in Sioux = and St. Paul Railroad. Co. v, United States inpean 
wherein itis said: 

It is unnecessary to inquire whether the particular ands here in dispute, should not’ 


have been assigned to the company, rather than other lands, containing a like num- — 
ber of acres, that were, in fact, transferred to it, and which can not now be recovered 
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“by the: United States, oo reason of their ‘avi been: disposed of by the company. 

If the company lias received as much, in quantity, as should have been awarded to 
it, a court of. cones will not recognize its oo ‘to more, in whatever ae ae claim. 

is 8 presented. . | | 


Tt is therefore heli that the company had not. eteae and full Pee, 


to all the Jands certified. and patented on its account prior to March 3, 


1877, and.as the provisions in favor of settlers i in the State act of that | 
date are binding upon the company, its receipt of the benefits of that 
act operated as a relinquishment of its claim to the lands oceupied by 
| ‘settlers and to which the company had not perfected legal and full title. 
. The governor was authorized to deed the land in question to the United 
States to the end that the cn ace the same under the 
homestead law. ge a | 
ee motion for review is accordingly denied. 


| HOMESTEAD APPLICATION— COMPLIANCE WITH LAW. 
ALCORN ET AL: v. BARLOW. 


Prior to the allowance of a homestead entry an applicant for such right, who relies 
on his application, is 10t bound to reside on the land, or tO, make any compli.” 
- ance with the requirements of the homestead Jaw, . 


Seer etary. Bliss to the Commissioner of the Gener al Land. Ofice, April 
(W.V.D.). 29, 1898. — (CLW. P,) 


This appeal is brought by Mary W. Alcorn from the decision of your 
office of July 14, 1896, affirming the action of the local officers in reject- . 
ing her homestead application to enter under the homestead Jaw the 
NE. fof Sec, 14, T. 20 .N., R. 1. W., Perry land district, Oklahoma Ter- 
sTitony, and allowing the homestead Spare of Lucian H. Barlow 
for said tract. 

-. The record shows that on. Nowenber 10, 1893, Luéian H. Barlow filed 
homestead application for said land, and tae iis application was sus- 
pended on account of the loss of his booth certificate; that on Septem- 


ber 11, 1894, your office notitied the local officers that said Barlow _ 


: neccived booth certificate, No. 6500, but that owing to the fact that on 
- November 16, 1893, Alexander House filed a protest,. together with his - 
soldier’s declaratory statement, for said Jand, alleging prior settlement, 


is and that said Mary Ww. Alcor n filed an application to-enter said lana 
under the homestead law on May 12, 1894, which was rejected, and from. 


which rejection she. appealed on June 1, 1804, a pean: was ordered 


to’ determine the rights of said. parties. 


The case was submitted oy the following agreed statement of 


facts: 


et Gpineeata nailow ~— pon a ALNo.2 263, filed November 10th, 1898, 
and is also qualified as above stated, and that said House stands npon his §, D. 8. 


No. 50 susnendee) ‘filed Nov. 16, a 2nd. On May 12th, 1894,. Naty W. Aleorn 
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. scttieit upon said land and baal some three or. fear furrows ne re in: id une began a 


ae the construction of a box house. 3rd. That during the fall of 1894, said- Mary. WwW. 


Alcorn had from fifteen to eighteen acres broken, eight: enclosed, and put a plank . 


roof on the house, the same costing $25.00. 4th. Said Mary W. Alcorn has never — 


made her actual residence on said Jaud, but has made improvement on the same, as 
above stated; has worked on the land and directed the labor of others all through 
the spring and summer of 1895. At the present time has about twenty-five acres 
under cultivation and some five acres broken that bas no crop on it. 5th. That she 
~ now resides in the city of Perry and has resided there ever since. SB nupm pet 16th, 
1893. 

The local officers eccommeided the rejenton of hie homestead appli- 
cation of Mary. W. Aleorn and the ‘soldier’s declaratory statement of 

said House, and the allowauce of said Barlow's application. | 
Mary W. Alcorn appealed. Your office said: 


Her contention seems to be that Barlow was legally bound to reside on fie: land 


pending the allowance of his applicatiou. To so hold would in many instances | 


- compel au applicant to. do a vain thing, that i i8, RERIOG on and improve Jand which 
he could not wader the law enter, ; 


‘and affirmed the decision of the local officers, Many Ww. Alcorn appeals 
to the Department. — | 7 
It is well settled that prior to he: allowance of a fomnestend entry an ‘ 
applicant: relying upon his application is not: bound to reside upon the 
_ land, or-to make’ any compliance witb the homestead law, until his. 
ae entry has been allowed. Fletcher et al. v. Brereton, 14 L. D., 554 3 
Rice v. Lenzshek,.13 L. D., 154; Goodale v. Olney, 12 2 D., 324, | 
_ Your office ¢ decision i is ‘therefore affirmed. | 


1 


“RAILROAD GRANT—-INDEMNITY SELECTION—ASCERTAINED DEFT. - 
"2 CIENCY. | 


N ORTHERN PACIFIC R. R. Co. v. SLREIB. | 


The Northern Pacific is not entitled to ents the ee tseHoit of the order.of } May 28, 

_ 1883, waiving specification of loss, where it assigns an insnfficient basis for a 
- selection in the presence of a contest involving the right to euter the selected 

tract; nor can a subsequent assignmeut of a sufficient basis avail the company 

as against the right of the contestant in such a case. 

‘There has been no departmental recognition of an ascertained deficiency in the: 

Northern Pacific grant; nor has the company been relieved, ou account of such 

deficiency, from the Specrcanon of losses in making eet oe 


Secretary Bliss to the Commissioner of the General Land Office, Apri | 
(W. V.D.) = 29, 1898. a PW. G.) 


The ‘Northern Pacific Railroad Gomipany has appealed from your 
office decision of June 5, 1896, hoiding for cancellation its indemnity 
selection covering the NE. 4 of See. 11,T.15 N., R. 43 E., Walla Walla 
land district, Washington, with a view to the allowance of the home- 
Stead Appleton of George Streib. . 3 
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This: tract was inginded in the anaes list of selections filed 
December ake 1883. Said list was unaccompanied by a designation of 
_ Jogses as. bases for the selection, the same being made under depart- 
' mental order of May 28,1883. (12 L. D., 196), which exempted this 


| company from the gener al requir ement that indemnity lists should be 


accompanied by a designation of the losses on account of which indem- 
nity is claimed. : | 

-On October 26, 1887, the company filed a list of losses on account of | 
said selection list, the same being given in bulk and not arranged tract — 


for tract with the selected lands; ‘and on September 2, 1892, it filed a 
_ Supplementary lists arranging: the lost eens tract for tract: with the “ae, 


selected lands. 
| In the list of September 2, 1392. ae was specified as a basis for the 
selection of the tract in controversy a. part. of Sec. 15, T.7 N., R. 15 E,, 
" the same being unsurveyed land and. supposed to ae included in the | 


- Yakima Indian reservation. 
It appears from “your office decision that: a recent survey of the west: 7 


ern boundary of said Indian reservation evidences that the land speci- 
- fied as a basis for the tract under consideration is without the limits of 


- said Indian reservation. ‘Further, that it is also within the overlapping 4 | 


limits of the grants for the main and branch lines and opposite the 
unconstructed portion of the main line of said: road, the grant for 
which was forfeited by the act of September 29, 1890 (26 Stat., 496); _ 
that under the provisions of the sixth section of said act of forfeitate, 
the Northern Pacific Railroad Company was called. upon to elect as to 
the alternate odd-numbered sections it would take in satisfaction of the 
moiety under its constructed branch line within the overlap above 
described; that acting upon this direction the- company excluded said 
section 15, a portion of which was designated as a basis for the selec. | 
tion of ' the tract in dispute. - 
It also appears that since the survey of the western hound y of the 


-- Yakima Indian reservation, to wit, on January 25, 1896, the company 


filed another list, in which a new basis is aasi nied for the selection in — 


question, the same being a part of Sec. 18, T.11 N., R. 14 E. 


Against the sufliciency of this jatter designation there appears to be 
~ no objection. | 
- The present case arose upon the aalioaton of Genres Streib to 


make homestead entry, tendered on October 29,1887, Therecord made. : 


at the hearing ordered upon an allegation of prior settlement evidences © 
that this land was in the possession and occupation of one Jacob Craft. 

at the date of the original selection on December 17, 1883. This pos- 
session was transferred to different settlers until it came into the | 


. possession of the present claimant in 1885. 


Your office decision holds that the loss assigned in the list of Sep- 


tember 2, 1892, was not a good and sufficient basis for the selection in _ 


question, and as the application of Streib intervened prior to the sub- 
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a stitution of the new ‘basis on J annary 20, 1896, said selection was held 7 


for cancellation with a view to the allowance of Streib’s application. 3, 
. A motion was filed for review of said decision, which was denied by 
_ your office decision of August 3, 1896, and the company has proneouted ms 
; ae case upon appeal to this ‘Hopay tment. . 


In its. appeal the. company urges that even if the wee reilly a 


aeeiened for. this tract was defective, the pendency of the selection 


prevented the attachment of any adverse right in Streib and entitled _ : ; 
the company to file a supplemental list giving a proper basis. Further, ee tt 
that the former Coimissioner of your office having certified that the _ 


A grant to this. company was.over three and one-half million acres defi- 
 clent, it was error to have held that the designation of any 1088 was 7 
necessary to support the selection. .— -_ 
While it is true that the original list of. December 17, 1883, Was  pro- 
tected. by the order of May 28, 1883; relieving this company from the, 
specification of losses at the time of making its indemnity selections, 


it nevertheless appears, that during the pendency of the proceedings _ _ 


| in the local office upon Streib’s application, the company, evidently 
acting under the requirement of the departmental circular of August 
4, 1885 (4 L. D., 90), filed a list of losses as bases for the selection list 


whith included the tract in Anesuion, and therein BEPeO ified an: insufficient 2 ames 


basis for this tract. ) 7 
Having given an insufficient basis, in ‘the presence of a eontest 


involving the right to enter said tract the company is not ‘entitled. to 7 | . 
plead the protection of the order of May 28, 1883; nor can a subse-. 


quent assignment of a sufficient basis. benefit if as pallet the right oft 


_ the contestant, whose contest was pendin g at the time of the flin g of 
'- .the jawadicieat basis. 


- ‘Relative to the certification of a deficiency i in ‘the grant to this com- 
pany made by your predecessor, it is sufficient to say, that this Depart- 
‘ment has never given recognition to that certificate, nor has the 
company been relieved from the specification of losses in making indem- 

nity selections on acconnt of an ascertained deficiency in the grant. 
_ It is therefore held that the company’s rights under its selection lists - 
under consideration will not bar the completion of Streib’s, application. 
Your office decision is accordingly affirmed, and upon completion of 
entry by Streib the company’s selection will be canceled. 


aiken ». BAOKEs. 


“Motion for rehearin g denied by Secretary Bliss April 30, 1898. See 
departmental decision of February 12, 1898, 26 L. D., 191. . 


== ne eae meme Pe ee _ 
- RAILROAD GRAN T-DEFINITE LOCATION-HOMESTEAD ENTRY. | 


OREGON CanrraL R. R. Co. v. ‘THOMPSON. 


The ‘grant to ae Oreacn ‘eager by the act of May. 4, 1870, is in the nature wi 2: 
float, and does not take eifect upon specific tracts until definite loc: tion; and 
a homestead entry made prior to such location excepts the land covered thereby 
from the operation of the grant, although no exception is made therein of lands 
thus appropriated. 

- The case of the United States », Northern Pacific R. R. Co., 152 U, S., 284, cited and 
' distinguished. | : 


Secretary Bliss to the Commissioner of the ‘General Land Office, ‘April 
(WaVexDiy © = 2°: : 30, 1898. a (W. A. ft.) 
The land here involved, viz., lots 1, 2, and 3, and the N. 4 of the 
NW. 4 of See, 3, T.1 N., BR. 1 W. , Oregon City, Oregon, land district, 


is whi the primary lianits of the grant made by the act of May 4, 


1870 (16 Stat., 94), to the Oregon Central Railroad Company, and is — 


; 7 opposite the Rortion of the road definitely located May 17, 1871 


: It is also within the primary limits of the grant made by the joint. 
resolution of May 31, 1870 (16 Stat., 878), to the a thern Pacific Rail. _ 

— road Company. | | 
-.. May 18, 1870, Lewis Laucht mre homestead entry for sald Tae and | 
this entry was eaicelod September 2, IS7L. | - 
-’ February 8, 1883, Reuben’ Thompson tiled pre. einption Peo y 
~. Statement for the land, alleging. settlement February 7, 1883. Final 

- proof and payment were made October 8, 1883. 


November 17, 1894, your oftice considered the several ‘daiue to the - . . - 
land, and held that the tract in question was excepted from the opera- 


— tion of the grant to the Northern Pacific Railroad. Company by the prior ~ 
‘grant to the Oregon Centr al Railroad Company, and was excepted from 


the latter. company’s grant by the homestead entry of Laucht, fexisug. ae 


at the date of the detinite location of the road. . | 
No action was taken by the Northern Pacific Railr oad Compaiy, but 
the Oregon Central Railroad Company filed: a motiou for review of your 
office decision, which was denied by your office letter of August 1, 1896, 
‘whereupon said company appealed to the Department. | 
The only question presented by the appeal is, when the right of the 
company under its grant attached—whether at the date of the passage 
of the act, or at the date of the filing of the map of definite location of 
the road. | 
| This question.was fully considered in the case of Oregon Central 
Railroad Company v. Jones, 14 L. D., 283, and it was there held that 
the grant of May 4, 1870, is in the nature of a float, and doesnot take 
effect upon specific “tenets until definite location; ant that a homestead 


entry made prior to such location excepts the land covered thereby 


from the operation of the grant, a one no exception is nate therein 
of lands this appropriated. 7 
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This decision was rendered March 19, 1892, and ae, ‘since been fol- 
lowed by the Department. - 

The company claims, however, that in decision of the United Siates : 
supreine court in the case of United States 7. Northern Pacific Rail- 
road Company (152 U.S. , 284), rendered March 5, 1894, overrules the 
Jones case on the point perce in issue. 

In the case cited the supreme court had before it the cancion as to 
which of these two companies had the superior right to Jands within 
the common granted or primary limits, It was held to be well settled 
that as between parties claiming the same land under the different 
grants, priority of grant, not priority of location, determines the ques- 
tion of ownership. This ruling was in conformity with previous decisions 
of the court and does not affect the rights of parties claiming under _ 
the public land laws specific tracts within the pr imary limits of the 
eorant. 
In the J ones case it was well said: 

| To sustain the contention made by the company weuia have, in effect, served to. 
reserve all the lands in the northwestern part of the State of Oregon, as well as a 
large portion of the State of Washington, to await the pleasure of the company in ~ 
the matter of the location of its road, for the grant would follow the location when 
‘made, and all settlers in that part of the country syould be at the pickey o the 
company. : : 

This was aearls not the purpose of the act, for-i in pr oviding for a. eae: upon Z 

location, it, in effect, prohibited any reservation until location, and without reserva- 


tion, rights could be acquired under the public land laws, the lands being otherwise 
-subject.thereto, which would operate to defeat any subsequent grant. 


Your office decision is accordingly affirmed, and. ‘Thompson's final - 


proof will be. approved, if no further poeiec Ow to it apnea: 
‘RAILROAD GRANT—ATTACHMENT OF RIGHTS—AMENDED LOCATIONS. 
OREGON AND CALIFORNIA AR. BR. Co. v. KIRKENDALL. 


A railroad company is not entitled to the benefit of two locations of the same por- 
tion of its road, and where the limits of the grant have been readjusted under 
an amended location, and the changed limits have been recognized by the com- 

pany aud the government, it must be held, as to the portion of the road so 
changed, that the right of the company attached as of the filing of the amendee 
location. . 


- Secretary Bliss to the Commissioner of the Gener al Land Office, Apra 
(W..¥eD,) | 30, 1898. (Ff. W.C.) 


By your office decision of September 5, 1890, it was held that lots 
4,5, and 6, and the SE.4 of the NE. 4 of Sec. 17, T.29 8., BR. 8 W,, 
Roseburg land district, Oregon, wére excepted from the grant made by 
the act of July 25, 1866 (14 Stat., 239), to aid in the construction of the 
Oregon and California railroad, by reason of the settlement claim of 
James A. Kirkendall. _* : | : 

12209—voL 26——38 3 
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Kirkendall filed. pre-emption declaratory statement for this land on 
May 22, 1S7i, and on July 1, 1882, transmuted the same to homestead 
entry, upon which he made final proof’ and final certificate issued Sep- 
tember 21, 1885. Your. said office decision held that the company’s 
right, by. definite location, attached to land in the vicinity of that in 
question on April 8, 1882 , and that Kirkendall’s claim antedated such 


definite location and excepted the tract. from. the compas 'S grant. 
 ‘Inits appeal the company assigned the folowing error: 


The said company as grounds of appeal allege error in finding and holding that 
its: right didn’t attach until April 8, 1882 , Whereas its right attached a map of losa- 
' tion. filed March 7, 1871. 

The only question in the case is, when did the railroad. company’s right attach ? 

The map filed by said company March 7, 1871, located the road from the south line | 
of Tp. 278., RB. 6 W., tothe south line of Sec. 30, Tp. 30 S., R. 5 W. 

By an sinended map of location filed Apt. 8, 1982 , the above location was changed 
from statiou 1154 (centre of Sec. 28, T. 29S., R. 5 W. ) to station 1320x50 (Sec. 6, T. 
30 S., R. 5 W.) but by an oversight, the aeoinioii appealed from, finds as.a matter of 
fact, that the change was from some point further north than station 1154, which 
would bring the Jand in question within the changed line and location of 1882. 

As, however, the line of the road, so far as this land is concerned, was located in 
1871, andnot thoreafter sg the settlement of said Ribena in 1879 was clearly 
illegal. 


The appeal was sonsiioneds in iepavtinental decision of March 9, 1892 
(unreported), in which it was held that— 

This contention raises a questiou of fact as to the date when itis: map of definite 
location of that part of said road opposite this land was actually filed. An exam- 
ination shows that the true date was in March, 1871. As Kirkendall did not settle 
upon the land until the fall of 1879, it was not, excepted from suid grant. Your office 
decision i is reversed. 

In compliance with departmental letter of May I, 1895, the record 
was returned to the Department for recousideration. 

The facts relative to the location of the company’s sroad i in the nae 
borhood of the Jand in question are as follows: 

With a letter from this Department received at. your office March 2 2, 
1871, was forwarded a map, filed by the Oregon and California Railroad 
Company, showing its line of definite location from the south line of 
township 27 S8., range 6 W., to a point im section 30, T. 308., B. 5 W. 

‘The limits of the grant were then adjusted to this location. There- 

after, there was received at your office, on April 8, 1882, a map filed on 
behalf of said company showing what was denominated as an amended — 
line of location from station 1154 in Sec, 28, T. 29 S., R. 5 W., to station 
1320x50 in Sec. 6, T. 30 8., R. 5 W. Upon this amended location the 
limits of the pant were e adjusted. , 

It is clear that the company can not claim the benefit of two ign 
tions of the same portion of its road. . 

Therefore, as to the portion. of the. road changed by the anendiea 
location, as the limits of the grant were re-adjusted to this amended. line 
of iseaen aud these amended limits have since been recognized both 
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by the company and the government in the adjustment of the grant | 
and the determination of conflicting rights, it will be held that the 
right of the road attached as of the tiling of the second map, April 8, 
1882; and in order to separate the lands opposite the unchanged por- 
tion of the location of 1871 from those opposite the amended location 
of 1882, it is directed that you establish a terminal line at the point of © 
divergence. The terminal line should be adjusted to the unchanged — 
portion of the location.of 1871, and will be recognized in determining 
the rights of the company in the neighborhood of the chan ged location. 
The previous decision of the Department in this case is therefore 
recalled and vacated, and the papers are herewith returned that the — 
case may be’re- adjudicated i in the light of the directions herein given, 


RAILROAD GRANT—INDEMNITY SELECTION—DESIGNATION OF LOSS.- 
| SourneRN Paciric R. ®. Co. v. Davis. 


The amendment of a list of indemnity selections by the. designation of losses not 
assigned in the original, is, to the extent of such substitution, an abandonment 
of the prior list, and, to said extent, a new selection, and as such it. will not bar 
the completion of a homestead entry made subject to the original selection. 


Secretary Bliss to the Commissioner of the General Land Office, April 
(W. ¥.D.) . — * 80, 1898. oo) (GC. RB) 


I have considered the appeal of the Southern Pacific Railroad Com- 
pany from your office decision of January 10, 1896 (adhered to ou review 
June 8, 1896), wherein you dismiss the company’s protest against the 
final proof offered by Jesse Davis, August 13, 1895, wal his homestead. 
entry made October 10, 1888, for the N. 4 of ie NW. 4 and the SW. 4 
of the NW. 4 of Sec. 35, T. 16 S., R. 28 E., M.D. M. , Visalia, Galifounin. 
Davis’s entry also included the SEH. 4 “of the NE. 4 of Sec. a4, same 
township; but this tract is not in controversy. 

The lands so described in said Sec. 35 are within the ndonmatey limits 
of the grant to the Southern Pacific Railroad Company, under the orant | 

of July 27, 1866, and they were selected on behalf of the company July 
-21, 1885, per list No. 20. In this list the company failed te designate 
the lands in place lost to the company, in lieu of which the selections 
were made, and it was not until October 13, 1887, that said losses were 
designated. 

On April 21, 1894, the company’s amended list (No. 20) of selections 
was filed in your offtce, i in which different lands were ao euaved as the. 
basis of the tracts so selected. 

Your office, in disposing of the case, held that tie first list of selec- 
tions having been made without designation of the losses, and after the 

| regulations of November 7, 187 9, required such designations, was no 
bar to other clisposition of the isn. and although losses were desig- 
nated by the company for the particular tracts prior to their entry by 
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Davis, yet the substitution of other lands as a basis of selection, after 
the allowance of Davis’s entry, operated as an abandonment of the first. 
selection, and removed any objection that the company might make 
against Davis’s entry by reason of such selection. 

- The principal question at issue is, whether the filing of the amended 
list (April 21, 1894), desi onating for ‘the particular tracts in question” 
a new basis, was an abandonment of the first selection. If so, it is 
plain. that Davis’s entry, admitting that it was improperly allowed at 
_ the time presented, may now be properly held intact. 

_ As thus presented the ease is controlled by the decision in the case 
of La Bar v. Northern Pacific R. R. Co. (17 L. D., 406), in which it was 
held that the substitution in an amended list of indemnity selections 
of a specification of losses different from that assigned in the first list 
must be treated as an abandonment of the first. Davis’s entry when 
allowed was subject only to the selection made in 1885 as amended oy 
the losses filed in 1887. | | 

When, therefore, the company in 1894 filed an en dea ae with a 
loss designated as the basis for the selection in, question not included — 
in the list filed in 1887, it thereby abandoned the prior list, to this 
extent at least, aud-as to this tract the list of 1894 must be treated as 
- anew selection. Such selection can not bar Davis’s right to complete © 
his entry by the offer of final proof therein, and your office decision 
overruling the company’s protest agairst the aceeptance of his final 
proof is affirmed, and the company’s selection will be canceled. 


PAYMENT—PRE-EMPTION ENTRY. 
one Op LUKE. 


, The fallen of a receiver to account to the government for ane purchase price of 
| land paid at the time of final proof will not defeat nue right of the ont man to 
receive patent without further payment. | 


Secretary Bliss to the Commissioner of the Gener col Land Ofte, Apr ab 
(W.AV.D.) 30, 1898.. ee — (L. L. B.) 


On September 2, 1890, W. Thomas Luke made pre- seraption filing for 
the NE. $ of Sec. 7, T. 40 N., BR. 30 W., Marquette, Michigan. 

August 3, 1891, Brower Ger main mds homestead entry for the same 
tract. September 17th following Luke submitted final proof, against 
which Germain protested, alleging failure on the part of Luke to com- 
ply with the requirements of the pre-emption law as to residence, 
improvements and cultivation, and char ging that he had left aatd of his 
own to reside on the claim. 

_ Hearing was had on the protest topes 15, ‘1891, and the testimony 
filed November 19, 1891; and on April 10, 1894, the local officers sus- 
‘tained the proof. Garnmain appealed, nil by: your office decision of 
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January 9, 1895, the action of the register and receiver was affirmed aud 
Luke given ninety days from notice of the decision in which to make 
payment and perfect his entry, and the local officers were directed to 
notify your office of such payment, should it be made, in order that 
- Germain’s homestead entry might be canceled. | 
Germain, although notified, did not appeal. from this action of your 
office, und in August, 1895, Luke advised your. office that some time 
during the progress of the hearing on Germain’s protest, he (Luke) . 
had made payment to Thomas D, Meads, the then receiver of the Mar- 
quette land office, that the said Meads had appropriated the money so 
' paid, and asked that he ment be allowed ninety days in which to re- 
tender the money. 

By your office letter of September 23, 1895, the decision of your office 
of January 9, 1895, sustaining the final proof of Luke, was made final, 
and Luke was given sixty days in which to show payment of the money . 
as alleged, or to tender payment again, and the register and receiver 
- were directed to give him notice of said decision and that if at the end 
of sixty days he. had not complied therewith his proof would stand 
rejected aud the homestead entry of Germain would remain intact. 

April 24, 1896, the register and receiver reported that Luke had been — 
duly notified of this action of your office and had taken no action 
thereon; whereupon, by letter of May 9, 1896, the case was finally 
closed and the homestead entry of Germain held intact. | 

There was no formal appeal from this action, but on July 6, 1896, 
there was filed in this Departinent the petition of Luke, invoking fie 
supervisory authority of the Secretary of the Interior, setting forth, 
in brief, the main facts of the previous history of the controversy. over 
this tract, and asking that patent issue to him for the same. With the 
petition were filed as exhibits a certificate from the defaulting receiver, - 
Meads, acknowledging receipt of two hundred dollars paid him by. 
Luke at the time of offering his final proof, and a copy of the declara- 
tion in a suit pending in the United States circuit court for the western 
district of Michigan, duly certified by the clerk of said court, wherein 
the United States was plaintiff and said Meads and his official sur eties 
were.defendants, praying judgment against the defendants for $3,000, - 
on account of money received by Meads in his official character ag 
receiver of the Marquette, Michigan, land office, and appropriated to 
his own use. Among the amounts charged to have been so misappro- 
priated was the $200 paid to him by Luke. - 

This was the status of the land and claimants therefor when, on 
October 1, 1896, the register and receiver issued notice of contest upon 
_ the affidavit of Andrew J. Hunting char ging that Germain, the home- 
stead entryman, had wholly abandoned his entry. Said notice directed | 
that the testimony on Hunting’s contest be taken at the office of’ the 
county clerk of Menominee county, Michigan, on the 13th day of 
November following. | 
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At the time and place mentioned in the notice, Hunting appeared, 
and Germain making default the testimony was taken, and on Novem- 
ber 23, 1896, the register and receiver recommended the cancellation of 
the outny: the evidence showing that the epunan had never resided 
on or cultivated the land. | 

There is also in the record a protest filed by Aine in this Depart- 
ment on November 5, 1897, against granting the prayer of Luke for 
issue of patent, alleging his (Hunting’s) interest in the land as shown 
in the foregoing statement and alleging that he has had no notice of. 
this action on the part of Luke, and asking that he be given an oppor- 
tunity to present his case after “being fully informed as to the nature 7 
and character of the application of Luke.” . 

Neither the application of Luke nor the protest of Hunting against 
it purports to have been served upou any of the parties in interest, 
both papers having. been sent direct to the Secretar y: 

The foregoing are all the material Tacts presented by the record 10w 
here for consideration. | 
_ From this it is seen that the petition of Luke for patent was pre- 
sented ere uearly three months prior to the initiation of Hunting’s 
contest against Germain, so that it was not incumbent upon Luke to 
serve Hunting with notice of his petition, for at that time Hunting 
- was not a party in interest. The fact that he afterwards became an 
interested party through his contest against Germain entitled him to 
notice of such proceedings only as were had after his interest attached. 
When he instituted his contest he was chargeable with notice of all 
the proceedings pertaining to the land in controversy had prior to that 
time.. At the time his contest was filed the petition of Luke was here, 
awaiting action. His rights under his contest must, therefore, be held 
to await the deter inination of those of Lake as ee by the 
record. | 7 | 
_ Since the filing of the petition of Vike asking that iis proof be _ 
accepted and patent issued for the land, the case of the United States - 
v. Meads and his sureties, heretofore noted, has been decided by the 
United States circuit court of appeals, holding, in effect, that the pay- 
ment by. Luke to Meads was payment. to the gover nment; that the 
money so paid to Meads was received by him not only colore oifieti, but 
in the due course of his employment as the officer and agent of the 
government. See said case, $1 Hed. Rep., page 684. 

The relation of the officer to the government and to the claimant as 
well was considered at length in the case cited, aud the court, quoting. 
_ With approval the language of Judge Severns, who presided at the 
trial in the circuit court, says: 
_ Payment of the price by the entryman is part of the transaction whereby he is to 
acquire title to the land. Rules prescribed by the department to the local land. 
offices are for convenience in the transaction of business. Such isa rule requiring 


- payment before action on proofs by those officers,—a rule designed to prevent vain 
proceneraee there resulting from a subsequent failure to pay the purchase price, 
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The money may properly be paid at any time while. the proceedings s for the purpose 

are i fiert, unless some statute or rule prohibits it, and nove such has been shown 

tome. I have no doubt that if the money were not paid at the time of the applica-. 
tion, but, upon notification from the land office that the proofs were held sufficient, 

it should then be paid, the proceeding would be perfectly valid, and the purchaser 

would have the right to a title. Itis amatter of order only. The receiver is the. 
agent of the government to make thesale. If an intending purchaser of land should, 

with his proposition to buy, pay the price asked by the owner to the agent of the 

latter appointed to make the sale, the agent would be accountable to his principal 

for the money, as between them. If the transaction should fail,—as, for instance, on | 
account of defect in the owner’s title,—the principal would be bound to make resti- 
tution. The agent would not be liable to the purchaser.. It was known that he was 
acting as agent. He was not selling his own Jand, nor dealing with a matter of 
personal concern to himself. There are very cogent reasons for applying this rule 
of agency to such circumstances as these. My conclusion, therefore, is that, at 
whatever stage of the proceedings the money is paid by the applicant to the receiver 
upon his intended purchase, the receiver is bound to render an account thereof to 
the department. It is not his money.. He does not receive it as the agent of the 
applicant. He has ho such dual status. If the money was properly payable at the » 
time of the application, it would make no.difference whether the government 
exacted payment then, or was willing to 1 waive payment until the proceeding should 
ripen. 


In the case of S, W. ‘Russell, Administrator (25 L. D., 188), this 
Department. expressed Similar views and held (quoting-from syllabus) | 
that: | 


the subsequent failure of sald officer to acconnt to the sor orament for the pur- 
chase price of the land, so paid, will not defeat the right. of the entryman to receive 
patent without further payment. 


From this construction of the law in relation to payment to a defaunlt- 


ing officer of the goveriiment, it follows that at the time Luke was. 


called upon to re-tender the money for his pre-emption purchase, he 
was not in default, but, on n the contrary, was then Se to receive 
final certificate, 

By reference to the dates of the different proceedings heretofore men- 
tioned, it will be seen that the hearing upon the protest of Germain 
against Luke’s pre-emption proof was had October 15,1891, and although 
the testimony submitted was filed in the local office Noveinber 16, fol- 
lowing, the decision of the register and receiver rendered thereon was 
‘not made until April 10, 1894. The reason for this delay is not shown 
in the record, but the waco is signed by Rush Calvert as receiver, 
and the conclusion is almost irresistible that the decision was reserved 
through the influence of Meads until the end of his service as receiver, 
in order to avoid accounting for the money paid to bim by Luke and 
so prevent a disclosure of his malfeasance during the term of his office. 

But however that may be, it is apparent that from November, 1891, 
until some time subsequent to January 9, 1895 (the date of your first- 
mentioned office decision), Luke rested in security under the belief that 
he had complied with all the requirements of the law necessary to secure 
patent for his claim. He shows by his verified petition for patent, that 
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“between the date of his payment to the receiver and your office letter 
requiring him to show paymeut, etc., all the witnesses by whose testi- 
~-mony he could establish the fact of such payment had disappeared, 
and he was unable to comply with this requirement until shortly before 

he forwarded his aforesaid rae containing the aout meas of 
such payment by Meads himself, | 

While it is true that he did not serve Germain with a copy of his 
petition, it clearly appears from the record that Germain had, previous. 
thereto (the date of said petition, July 6, 1896), abandoned his entry 
and could not be found nor his whereabouts ascertained. He had rested 
under the decision of your office dismissing his protest, and his entry — 
was held intact, not by reason of compliance with law upon his part, 
~~ but only fhroueli the unavoidable failure of Luke to comply with the 

requirements of your office letter of September 23 , 1895. 

The Department is, therefore, of the opinion that the claim of f Ger- 
main presents no equities that would prevent favorable action on the 
petition of Luke, and, as before said, whatever claims Hunting may 
have in virtue of his contest, they must yield to those of Luke under 
his petition, because at the date of presenting the same Hunting was 
_@ stranger to the record and was chargeable with notice of Luke’s 

petition. 
The entry of Germain will therefore be canceled, and you will direct 
that final certificate be issned to Luke for the tract in controversy. 
The action of your office is modified accordingly. 


MINERAL LANDS—PHOSPHATE DEPOSITS—RAILROAD GRANT. 


FLORIDA CENTRAL AND PENINSULAR. R. RB. Co. 


Lands valuable for deposits of phosphates are mineral lands within the intent and 
meaning of the laws relating to the disposal of the public domain. _ 
The act of May 17, 1856, making a grant of lands to the State of Florida to aid in the 
construction of railroads does not in express terms include mineral lands, nor 
are such lands expressly excluded therefrom, but.iu view of the uniform and 
' settled policy of the government to reserve such lands from grants to States or 
corporations for any purpose, it is held that all such lands, whether valuable for 
phosphate or other mineral deposits, are es a from the eoperetton of said 

graut. 


Secretary Bliss to the Commissioner of the General Land Office, April | 
(W. V. D.) oe & 550, 1898. | : (E. B., Jr.) 


The Department is in receipt of a communication, dated the 4th 
‘instaut, from your offive, wherein it appears that on March 28, 1898, 
your office sent to the local office at Gainesville, Florida, for publica: 
tion in accordance with circular instructions of July 9, 1894 (19 L. D., 
21), @ list of lands in that State claimed by the Florida Central and 
Peninsular Railroad ii Company as. present owner under the grant of | 
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May 17, 1856 (11 Stat., 15), to the State of Florida to aid in the con- 
struction of certain railroads; that the said lands are’within six miles 
of phosphate claims; that you are in doubt whether the decision of 
the Department in the case of the Pacific Coast Marble Company. v. 
_ Northern Pacific Railroad Company e¢ al. (25 L. D., 233) overrules that 
part of the decision in the case of Tucker et al. v. Florida Railway and | 
Navigation Company (19 L. D., 414) which holds that lands containing 
phosphate deposits are not excepted fiom the said grant; and that you 
_ have directed the local office to suspend action on the said list until 
you shall receive instructions from the Department in the premises. 
The railroad company has submitted an argument which you transmit 
for consideration here. . 

In the Pacific Coast Marble conan case, supra, ind Department 
held as follows (syllabus): 

Whatever is recognized as a mineral by the sfinaata sithovities, whether of 
metallic or other substances, when found in the public lands, iu quantity and 
quality sufficient to render the land more valuable on account thereof than for 
agricultural purposes, must be eetee as coming within the purview of the mining 
laws. | 

Lands valuable only on nedaunt of the marble deposit éontained therein are 
subject to placer entry under the mining laws. 

Lauds containing valuable mineral deposits, whether of the metalliferous or : fos- 
siliferous class, of such quantity and quality as to render them subject to entry 
- under the mining Jaws, are ‘mineral lands” within the meaning of that term as 
used in the exception from the grant to the Northern Pacific ompery, for railroad 


purposes, and to the State for schoo] purposes. 
The case of Tucker v. Florida Railway and Navigation Co., 19 L. D., 414, overruled. 


A careful examination of the two decisions nuder consideration leads 
to the conclusion that what was expressly overruled in the Tucker case 
by the Marble Company case was the holding in the former that only . 
“those lands containing valuable metals, such as gold, silver, cinna- 
bar and copper,” were excepted, as mineral lands, from the indemnity 
provisions of the act of June 22, 1874 (18 Stat., 194). In effect the 
decision in the Marble Company case holds that, phosphate lands are to 
be classed as mineral lands. Not onty do the definitions of the words 
‘¢mineral” and “mineral lands” in that decision include phosphates and 
phosphate lands, respectively, but the case of Gary v. Todd (18 L. D., 
58), which distinctly holds that lands chiefly valuable for phosphate 
deposits are mineral lands, is one of the authorities cited approvingly 
therein. See also in this connection the cases of Aldritt v. Northern 
Pacific Railroad Company, 25 L. D., 349;, Union Oil Company (on 
review), ibid., 351; A System of Mineralogy—Dana, p. 747, e¢ seq., 
especially pp. 769 and 826; and definitions of “Phosphate” and 
“Phosphate deposits” in the Century, Standard, and Webster dic- 
tionaries. It would appear to be settled by these decisions and 
authorities that lands valuable for deposits of phosphates are mineral 
lands within the meaning of the laws relating to the disposal of the 
public domain. Since the decision in the Tucker case, as to the lauds 
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claimed: under the act of 1874, was based upon the view that phos- 
phate lands were not mineral lands in any statutory sense, it would . 
seem that.it was in this respect that that case was overruled by the 
Marble Company case. This conclusion leaves open and undecided — 
the question whether mineral lands and especially phosphate lands 
are excepted from the grant of May 17, 1856, supra. If they are, said 
list should be published pursuant to the said circular PIStEM CONS 
otherwise no sueh publication is‘necessary. — 

There is no express exception of mineral lands fous the erant, nor, 
on the other hand, is there in its language any express felasion of 
them. The only express reservation of any lands from the grant is 10 
these words: | 

And provided Further; That any and all lands heretofore. reserved to the United 
. States by any act of Congress, or in any other manner by competent authority, for the 
purpose of aiding in any object of internal improvement, or fur any other purpose. 
whatseever, bo, and the same are hereby , reserved tothe United States from the oper- 
atiou of this act, except so far as it may be found necessary to locate the routes 
of said railroads or branch through such reserved lands; in which case the right of 


way only shall be granted eubiect to the approval of the President of the United 
States. | | | 


The grant in question is one among. ‘the eaelien poe to aid in “the 
construction of railroads. None of these earlier grants, so far as the 
Department is aware, contained any express exception therefrom of 
mineral lands. The grants to the Union. Pacific, Central Pacific and 
other railroad companies, by the act of July 1, 1862 (12 Stat., 489), 
were the first grants to contain such an exception. From each of them 
all mineral lands, except iron and coal lands, were expressly reserved. 
_ Nearly all, if not all, snbsequent grants to railroads i in mineral regious 
uniformly contain a eeereaton of mineral lands. 

On January 30, 1865, ee peers al Joint resolution (13 Stat., 567) 
which declares: | 7 

That no act passed at the first session of the thirty-eighth sonueossgeenaue lands 
to states or corporations, to aid in the construction of roads or for other purposes, 
or to extend. the time of grants heretofore made, shall be so construed as to embrace 
mineral lands, which in all cases shall. be, and are, reserved exclusively to the 


United States, unless otherwise specially provided in the act or acts making the 
grant. \ 


While this #eNOlt tion refer Sin terms to erants mas or extended (as 
to time) during the first session of the thirty-eighth. Congress, it is 
believed. the language thereof, that “iineral lands... . in all cases 
shall be, and are, reserved exclusively to the United States, unless 
otherwise specially provided i in the act or acts making the grant,” may 
properly be regarded as expressive of. the sense of Congress that no- 
grant of public lands to a State or corporation. should be held to inelude 
mineral lands unless otherwise expressly provided, aud as declarative 
of its uniform policy against such inclusion. 

In the case of Mining Company 2. Consolidated Mining Company 
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(102 U..S., 167) the supreme court held that the grant of the sixteenth 
and thirty-sixth sections of public lands to the State of California for 
the purposes of public schools by the act of March 3, 1553 (10 Stat., 
246), which grant contained no express reservation therefrom of mineral 
lands, was, notwithstanding, not intended -to cover such lands. It 
was said by Mr. Justice Miller, speaking for the court in that case © (DD: 
174-5),— | 

Taking into consideration what is well known to have been the hesitation and 
difficulty in the minds of Congressmen in dealing with these mineral lands, the 
manner in which the question was suddenly forced upon them, the uniform reserva- 
tion of them from survey, from sale, from pre-emption, and above all from grants, 
whether for railroads, public building es, or other purposes, and looking to the fact 
that from all the other grants made in this act they are reserved, one of which is for 
schoo] purposes besides the sixteenth and thirty-sixth sections, we are forced to the 
conclusion that Congress did not intend to depart from its uniform policy in this 
respect in the grant of those sections to the State. | | 


_ In the case of Keystone Lode and Mill Site ». State of Nevada (15 L. 
D., 259) the Department held that mineral lands were excepted from 
the grant of school lands by the act of March 21, 1864 (13 Stat., 30), to 
the State of Nevada, although “the grant made no pee of oral : 
lands,” for the reason that— 


it has heen beld in such grants that they will be construed as not granting minéral 
lands, because it is and has been the settled policy of the government to withhold 
Inineral lands unless they are expressly granted. 


In the comparatively recent case (decided May 26, 1894) of Barden 
_%. Northern Pacific Railroad PODRENY ee U. S., 288) the supreme 
court said (pp. 317-318): | | 


‘The policy of Congress as expressed in its numerous rants of public lands to aid 
in the construction of railroads has always been to exclude the mineral lands from 
them, and reserve them for special disposition, as seen in the following acts among 
others: Acts of July 1, 1862, c. 120, 12 Stat., 489, and of July 2, 1864, c. 216, 18 Stat., 
356, making grants to the Union and Ceutral Pacific Companies; act of July 4, 1866, 
c. 165, 14 Stat., 83, making a grant to the Iron Mountain Railroad Company; act 
of July 13, 1866, c. 182, 14 Stat., 94, making a grant to the Placerville etc. Railroad; 
act of July 25, 1866, c. 242, 14 Stat., 239, making a grant to the California and Oregon -- 
Railroad, sections 2 and 10; act of July 27, 1866, c. 278, 14 Stat., 292, making a grant 
to the Atlantic and Pacific Railroad and to the Southern Pacifie Railroad; act of 
March 2, 1867, c. 189, 14 Stat., 548, making a grant to the Stockton and Copperopolis 
Railroad; act of March 3, 1871, c. 122, 16 Stat., 573, making a grant to the Texas 
Pacific Railroad. In all of these cases, and in all grants of public lands in aid of 
railroads, minerals (except iron and: coal) have uniformly been Teserved, and in no . 
instance has such a grant been held to pass them. 


The Department, as already stated in substance, is unable fo find in 
the act of May 17, 1856, any evidence of au intention to grant mineral ' 
lands, and, therefore, and for the further reason that the anthorities 
above cited seem to be conclusive of a settled and uniform policy on 
the part of the government to reserve such lands from grants to States 
or corporations, for any purpose, is constrained to hold that all such 
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lands, whether valuable for phosphate or other panera deneets,. are 

excepted from the grant in question. | 
- You will therefore direct the local office to proceed with the publica- 
tion of said list pursuant to said circular instructions. 


ADDITIONAL HOMESTEAD—SECTION 6, ACT OF MARCH 2, 1889. 
CESAR v. SALES (ON REVIEW). 


The right to make an additional homestead entry under section 6, act of March 2, — 
1889, can only be exercised by one who has made his final proof, and received 
_ the receiver’s final receipt for the land embraced i in his original entry. 


Secretary Bliss to the Commissioner of the General Land Office, Agee | 
(W. V.D,) 50, 1898. (LL. Mee.) - 


The Geese on February 12, 1898 (26 L. D,, 190), affirmed the 
decision of your office, dated May 6, 1896, rejecting the application of | 
Porter T, Caesar to make homestead entry of Lots 9 and 10 and the S$ 
of the SW4 of Sec. 15, T. 14 N., R. 3 E., Guthrie land district, 0. T. 

Said application was for an adjoining homestead entry under the act 
of February 10, 1894 (28 Stat., 37); and the decision was based mainly 
upon the ground that said act applied only in the case of persons whose © 


claim to the land embraced in the ene entry had been initiated 


prior to the approval of the act. 

Caesar has filed a motion for review of said decision. The paper filed 
by him as such, however, does not allege that there was any error in 
the former decision, but is rather an abandonment of bis claim under 
said act of February 10, 1894, and an application to enter under the 
sixth section of the act of March 2, 1889,—contending that his case 
comes within the provisions of said act, according to the departmental 
decision of a de 10, reel in une case of Nancy A. Stinson ate L. D., 
113). 

He fails to ne however, that he is qualified to make an additional 
entry under said act. The act provides for the entry of 
so mnch additional land as, added to the quantity previously so entered by him sha]l 
‘not exceed one hundred and sixty acres,” [by any person]” who shall have made his 
final proof . . for a quantity of land less than one hundred and sixty acres, and 
received the receiver’s final receipt therefor. 

A careful examination of the tract-books and other records of your © 
_ office fails to show that Caesar has ever made final proof and received - 
the receiver’s final receipt for the land originally entered by him. | 

The sixth section of said act of March 2, 1889, does not appear appli- 
cable to his case, | 

The motion for review aciows: no. reason why the departmental 
decision heretofore rendered should be distur bed. Said motion is 
therefore denied. 
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OAKES v. WuEST Reno CIry. 


Motion for review of departmental decision of Tlebruary 17, 1898, 
26 L. 1)., 213, denied by Secretary Bliss, May 3, 1898. 


SVW AMP GRANT—CHARACTER OF LAND GRANTED. 
STATE OF ILLINOIS. 


Lands covered by an apparently permanent body of water, and meandered ag a 
lake, at the date of the swamp grant do not pass under. said grant. 


Secretar, y Bliss to the Commissioner of the General Land Office, Mar y 3, 
(W. V.D.) 1898. (C. J. G.) 


The State of tlinois, through its: agent, Isaac R. Hitt, has appealed | 
from your office decision of June 17, 1896, addressed to the Auditor of 
State, holding for rejection its ran under the swamp. Jand act, to cer- 

- tain lands in Carroll county, sections 30, 31 and Pa township 24 north, 
range 4 east, in said State. 

These lands are fully described, and their seeimated area given, in 
your said office decision. They were included in a list of swamp land 
selections reported to your office by the U.S. siirveyor-general October - 
29,1853. The plat of survey of this township was approved April 18, 
1842. It shows that practically all of said lands are covered by an 
apparently permanent body of water, meandered as a lake. . April 22, 
1854, your office called the attention of the surveyor-general to this 
fact, and May 5, 1854, he reported that said lands were that day stricken 
from the original list, for the reason that they had been erroneously 
- included therein. The surveyor-general.at the same time named a tract 

that had been substituted for the lands in question. 

In the decision appealed from your office held that 
as the descriptions in question were, on September 26, 1850, no doubt water as con- 


tradistinguished from land, it can not be held that they were granted to the State 
. by the swamp land act of that date. : 


The conclusion of your office that these lands \ were not of the char- 
acter contemplated by the swamp land act at date of said act, 1s based 
on the returns of the surveyor-general above referred to, and on evi- 
dence contained in certain letters, one of which, dated November 27, 
1871, addressed to your office, is from the county surveyor and acting 
drainage commissioner of Carroll county. In said letter, after stating 
that the county had commenced the drainage of the ee, in towuships 
23 and 24, range 4, the surveyor proceeded as follows: 

On the 25th of this month the lake was tapped. We will be able to finish thé drain 
within two weeks from this date unless the weather shall prove unfavorable. We 


will sink the surface of the lake about five feet when finished, which will leave but 
a few pond holes (as we confidently expect) in the bottom of the lake, ete. 
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In another letter, dated November 7 , 1878, from the saan surveyor 
and drainage commissioner of. Carroll county, addressed to U. 8. 
‘Attorney General Devens, it is stated that the county drained thé lake 
in question at an expense of about $8000 and attempted to sell the 
lands; but that in injunction proceedings had relative to lands similarly 
sitnated in township 23 north, range 4 east, the courts of the State 
awarded said lands to the riparian owuers. 

Under date of November 6, 1896, Isaac R. Hitt, Gee of the State, 
suggested that your office send an nent to examine these lands in the 
field and to afford the county an opportunity to.show that said lands: 
were not covered by a permanent body of water September 28, 1850. 
In the event of a denial of his request the agent asked that the papers 
in the case be transmitted to. this er ooaeent as an n appeal from your 
office decision of June 17, 1896. 

November 17, 1896, your office declined to send an agent to examine 
these lands as requested, and adhered to its former decision in which 
was cited the case of Hardin v. Jordan, 140 U.S8., 371. The papers in 
the case, however, were forwarded to this Desariineat upon the request 
of the agent of the State that his paper be treated as an appeal. 

It is set forth in the appeal that subsequently to the original survey 
of township 24 approved April 18, 1842, the lines were regularly 
extended over that portion of the lake: lying in township 23, and the 
land laid out into lots. It is contended that the same thing should 
have been done in sections 30,31 and 32, township 24, and it is there- 
fore sia that a aunty be ordered nal the lines closed as on said 
. sectious. 

The plat of survey eed in 1842 shows that the lake in township 
24 was meandered, while in township 23 it was not. But aside from 
this fact, the doctrine announced in Hardin v. Jor rdan, supra, precludes 
the ienae of the survey as suggested. 

It is also contended in the appeal that the rule laid down j in the case 
of State of Illinois, 21 L. D., 184, should govern this case. But the 
only survey of towuship 24 was that approved in 1812, the plat of 
which shows that nearly all the lands in question are within the mean- 
der line of the lake. Hence the case referred to is not applicable to 
the one under consideration. | 

Under the decisions of the Departmeut the char acter of land at date 
of the swamp grant determines whether it inures to the State there- 
under. From what has been set out herein it appears that there is 
sufficient evidence now before the Department upon which to base the 
conclusion that at the date of the swamp grant the lands in question 
were covered by an appareutly permanent body of water meandered as 
a lake; and for that reason did not pass to the State of Illinois under 
‘said grant. | : | 

. Your office Secon is hereby affirmed. 
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ISOLATED TRACT— ACT OF FEBRUARY 26, 1895. 
G. W, ALLEN. 


The proviso aieiea to section 2455 RB. S. , by the amendatory act, of February “6, 1895, 
defining the conditions under which a tract of land may. be treated as isolated, 
contemplates that the tract involved must have been subject to the application 
of any qualified person under the homestead law duriug the period specified in 
said act. 7 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(W.V.D.) 22 May 4, 1898. a (G.B.G,) 


G. W. Allen has appealed from your office decision of September 29, 
1896, rejecting his application.to have the SEH. 4 of the SH, 7 of Sec. 4, 
a, 33 N., R. 1 W., Eau Claire land district, Wisconsin, ordered into 

market under section. 2455.of the U.S. Revised Statutes, as amended 
by the act of February 26, 1895 (28 Stat., 687), 

The appellant takes no spevific assignment of error, and ine tacts 
shown by the record are meager. 

It appears, however, that Allen’s said application was made August 
26, 1896, wherein it is nae under oath, that said land is principally 
valuable for agricultural purposes, contains no building stone or min- 
eral of any kiud, is uninhabited, and contains no improvements of any 
kind or dee oon that it is also valuable at the present time for the 
timber. standing and growing thereon, and that 
affiait desires to have said land ordered into market so that he may purchase the 
same for his own use for the purpose of agriculture, and for the timber standing and 
growing thereon..... that said land is isolated from any.other land subject to 


homestead entry, and that said land above described has been Subject to homestead 
_ entry for more than three years. 


By your office decision it is ade to appear that the. adjoinin g NE. 4 4 
of the SE. 4 is covered by the homestead entry of one Samuel Camp- 
bell made August 2, 1893, and that one Lewis Kellogg made homestead 
entry for the land, shih is the subject of Allen’s application, on Sep- 
tember 30, 1895, ‘hich was canceled by relinquishment August 26, 1896. 
_ Section ‘2455 of the Revised Statutes, as amended by said act of Veb- 
ruary 26, 1895, is as follows: 

It shall be lawful for the Commissioner of the General Land Office to order into 
market and sell for not. less than one dollar and twenty-five cents per acre any iso- 
lated or disconuected tract or parcel of the public domain less than one quarter sec- 
tion which in his judgment it would be proper to expose to sale after at least thirty 
days’ notice by the land officers of the district in which such lands may be situated: 
Provided, That lands shall not become so isolated or disconnected until the same 
have been subject to homestead entry for a period of three years after the surround- | 
ing land has been entered, filed upon, or sold by the government: Provided, That 
not more than one hundred and sixty acres shall be sold to any one person. 

Itis not believed that the status of the land involved is such as 
authorizes Its sale under said section, as ameuded. It does not appear 
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whether there are surrounding lands which awe not yet oe disposed: 
of. But the lands here sought to be brought within the provisions of 
the law above quoted must “have been subject to homestead entry for 
a period of three years after the surrounding land has been entered, 
filed upon, or sold by the government.” It must therefore have poet 
- subject to homestead entry for a period of three years from and after 
 August-2, 1893, the date of the homestead entry ¢ of Campbeli for the 
NE. 4 of the SH. 1 of the same section. 
: pyr the time the land involved was covered: by the homestead 
entry of Kellogg, to wit, from September 30, 1895, to August 26, 1896, it 
was not “subject to homestead entry” within: the meaning of a 
statute. It was of the cliss of lands subject to homestead entry, but 
it is thought that the statute means thatthe particular tract of land the 
subject of proceedings thereunder must have been subject to the appli- - 
cation of any qualified person under the homestead laws. The policy 
of the law evidently was to offer at public sale ouly such isolated and 
disconnected traets of land as were not wanted by home seekers, and 
it was directed that they should not be disposed of as such until they - 


had been subject to entry under the homestead Jaws for a period of — | 


three years after the surrounding lands had been entered, filed upen; : 
or sold by the government. , 
It is significant in the present case that Allen’s apoiicaion to have — 


~ - the land ordered into market as an isolated tr act was mace on the same 


day that Kellogg relinquished his entry thereof. 

The land in question had not been, at the date of the application 
herein, subject to homestead entry for the time provided by statute. 
Your office decision is therefore correct, and it is hereby affirmed. 

. MINING CLAIM—REINSTATEMENT—ADVERSE PROCEEDINGS. 
J UANITA Love, 
Action on an application for the acinckapemedt of a canceled mineral entry should. 
be suspended, where the applicant has filed an adverse claim against the appli- 
cation of a relocator for the land covered by said entry, and suit on said claim 


is pending ; in & court of competent, jurisdiction. — 


Acting Secretary y Re yan to. the Commissioner Ge the Gone al Land Office, 
AN V. Dz) _* 4 . May 5, 1898. ar ad (E. B., Jr.) 


In the case of the Juanita lode Sei Las Guess: New Mexico, 


- mineral entry No. 120, made December 24, 1883, by Ethan W. Eaton, 


and now here on sane by Thomas B. Catron, as transferee of Eaton, 
from your office decision of May 26, 1896, rejecting Catron’s applica- 
tion to have the entry reinstated (the same having been canceled June 
8, 1895), it appears that subsequent. to such cancellation and prior to. 
the filing, on June 1, 1896, of the application for reinstatement, the 
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land embraced in the said claim was relocated by H. J. Abernathy 

and John H. Lakin as the Mamie lode claim, and that on April 6, 1896, 
said Abernathy and Lakin filed their application, No. pee aor patent: vs 
therefor, | | 7 

It further appears that during the period of publication for baa 
Mamie claim several adverse claims were filed, one of which was: by. 
said Catron as owner of the Juanita claim; also that on. July 2, 1896, 
within the thirty days allowed by section. 2326 Revised Statutes , said: 
Catron commenced suit against the Mamie applicants in a conn of: 
competent jurisdiction to determine the question of the right of pos- 
session to the land 1 in controversy, | ‘So far as appears, this suit 1 is still 
pending. | a 

Under these circumstances, the court Gessine apparently apiainoa 
jurisdiction of the parties and of the subject- -matter, the Department. 
will suspend action upon. the said appeal until final disposition shall 
have been made of the said suit. See case of 8S. H. Standart e¢ al., 25 
L. D., 262, The papers will be retained here. 


ACCOUNTS—SURVEY—SPECIAL INSTRUCTIONS. 
‘Tike N, Gai ET AL. 


Under the provisions of section 8, actof July 31, 1894, the acceptance of payment on 
the settlement of an account by an auditor precludes a revision of said account.: 
Spécial instructions issued by the surveyor-general, with respect to the execution of 
a contract for a public survey, become, under the act of October 1, 1890, a part. 

of such contract if not in conflict with the manual of surveying instructions, or. - 
the instructions of the General Land Office. | 
Compensation should. be allowed for the retracement of lines, though no provision 
therefor is made in the contract, but the instructions of the surveyor-general 
direct such re-surveys when absolutely essential, and the necessity for such: 
 detion is fully disclosed by the field notes of survey. SF ge 


Acting ng Secretar ‘y Ri yan to the Commissioner of the General Land Ofiee, | 
(W. Vv -D.) aan May 5; 1898. ag 


~) 


Isaac N. Chapman and Alfr ed Bannister, U. S. deputy surveyors, 
have appealed from the decision of your office of July 1, 1895, wherein: 
their claim for compensation, amounting to $2,945.72, as per accounts 
rendered for surveys made in the State of California under contract No, — 
100—entered into and executed by the said contracting deputies on the 
one part and the surveyor-general on the other, on November 16, 1892, 
and approved by the Commissioner of the General Land Office on June 
13, 1893—was reduced to the sum of $2,817.69; being a disallowance of 
8128. 03 as charged in their said accounts. : 

‘The only items wholly rejected in said accounts and for which n no 
rate of mileage. whatever was allowed or paid either in whole or in: 
part consist of two miles, forty-two chains, six links oF lla ee or. 
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resurvey of the 8th standard line south. For the retracement of one | 


mile, seventy-nine chains, ninety-seven links of that part of said_ 


standard line which forms the south boundary of sections 35 and 36 
of township 32 south, range 34 east, the high rate $18,00 per mile was 
charged, and-for the retracement of 42 chains, .09 links of that part of 
said standard line which forms the south boundary of the SW. £ of SW. 
Sof section 31, township 32-south, range 36 east, M.D.M., the mini- 
mum rate $9.00 per mile was charged, neither of which said rates was 
allowed or paid for the resurvey of either ee as stated, because of 
the rejection of said lines. 

The total of the charge made and of. ‘compensation . claimed for 
retracement of the above described rejected lines for which payment 
was disallowed amounts to $40.73, said rejection and disallowance 
- being made upon the ground, as alleged, that such retracements or 
_xesurveys of said lines were not authorized by contract. No. 100. 
Whether there was authority therefor under a eontract and existing 
law will be considered later on. 

A further reduction or disallowance of $87, 30—_which in addition to 
the stated disallowance of $40.73 makes up the aggregate disallowance 
of $128.03 which appellants now seek to recover by a revision of the 
settlement already made—was caused by the allowance only of the 
minimum rates of mileage—instead of the high rates as charged—for 
the survey of certain standard lines. (other than those rejected as 
stated), township, exterior lines, and section or subdivision lines, 

The action of your office in reducing the high rates charged by 

appellants for certain portions of the above named lines to low rates 
was based upon the ground that the lands, as shown by the field notes, 
over which said lines passed are not of that. character which warr ant 
tbe allowance and payment of high rates of mileage. The contr acting 
deputies on the other hand, however, contend that the field notes show 
that they are entitled to the high mileage rates wherever charged in 
their accounts—by reason of the character of the land over which the 
lines of survey passed—for those lines and parts of lines for which the 
said high rates so charged were reduced to low rates, 

Thus a direct issue is made-as to what, as a matter of fact, the field 
notes actually show with regard to the character of the lands over 
which those lines passed which were put in the high rate column in 
Said accounts and which were taken therefrom and put in the low rate. 
coluinn by your office. 

On July 10, 1825, Saalinite auceveaie sum of $2,817.69 from the. 
Department of the Treasury in payment of total amount of compensa- 
tion allowed them in a settlement with the And ttor for Surveys executed 
under their contract. 

Said amount of $2, 817.69 includes suena of corioneatioilt for seh 

and every item of mileage—either at high or low rates—for: the differ-. 
ent class: of lines or parts of lines run and charged for in accounts 
rendered by appellants, save for the hereinbefore described: rejected 
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standard lines for which no. allowance or payment either in, whole or 
in part wasmade.. | 
The fact that the contr ae deputies on already scented pay- 
ment of the low rates of mileage allowed by the Auditor in the settle- 
ment of their accounts in place of the high rates as therein char ged— 
under provision of the act of July 31, 1894 (28 Stat., 208, Sec. 8, par. 
3)—pretermits. the. consideration of the question as to whether the 
- field notes show that the lands over which the lines passed and. for: 
which low rates were paid, in lieu of high rates as chargéd, are of the 
character which warrant the payment of such high rates, since the 
acceptance of payment under said settlement of low rates for the items 
of mileage in the accounts for which high rates were charged precludes 
appellants from obtaining a revision of the former settlement and addi- 
tional compensation as to those items of mileage upon which they have 
accepted payment of any mileage rate whatever. See case ex- parte 
Gilbert: M. Ward (22 L. D., 583). 
‘Hence it appears that. appellants, under the state of facts related, | 
are barred by the terms of existing law from obtaining - a revision of 
the former settlement for the purpose of procuring payment of thé sum. - 
of $87.30, which was disallowed them by the Auditor for this Depart- 
' ment, as ala by your office, notwithstanding the fact that the stated 
disallowance was made upon the ground that the character of lands 
over which the lines of sur vey passed did not justify payment of. high 


‘4 rates where low. rates only were allowed and paid. 


The only questions, therefore, which remain open for. ‘eonside: ation 
and determination, are (1) whether the retracements of the rejected - 
standard lines for ea appellants claim the sum of $40.73 as com- 
pensation were authorized by their contract, and (2) if such retrace- 
_mnents were so authorized what amount of compgnesaen would the 
deputies be entitled to therefor. 

Though it appears that such retracements were not spectively pro- | 
vided for in the contract under which the surveys were made, as was 
held by your office, the deputies, nevertheless, contend that since the 
said retracements were made by authority of special instructions of 
date November 16, 1892, issued under their contract, that me were 
therefore made by authority of the contract itself 

Whether the rejected retracements were authorized by contract No. 
100, inust depend, in the first place, upon the terms of the referred to 
special instructions, and, in the second place, upon the fact as to the 
absolute necessity for mating the same, and without which the Surveys. 
contracted for could not have been completed with proper accuracy. 

- That portion of the said instructions germane to the particular question 
now under consideration is in words following: 7 

‘You will make only such re -tracemeénts and re- -surveys of the line or lines of former 
approved official surveys as may be found by you to be absolutely essential to the 
_ proper completion of the new surveys as authorized, for which work you will be 

allowed the same rate as those named in your contract, and payable from the same 
- appropriation. i 
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The lines, if any, which are to be re-run and Te- aneucatt in order to re- establish 
your beginning and closing points must be specifically described in the field notes 
of the new surveys, and the necessity. therefor clearly set forth, as also the fact 
that LO evidences of former approved surveys were found and that the line or lines 
of alleged original official surveys as shown by the field notes. and diagrams fur- 
nished you by this office are either fictitious or have been obliterated ; also that a 
faithful search has been made therefor. 

Great care must be exer cised in order to prevent, if nieeibis: needless retracements 
or re-surveys; hence the requirements providing for detailed statements of the 
necessity aud search for lines in question; all of which information must he embodied 
in the field notes of the surveys provided for in your contract. | 

The foregoin g instructions were issued by the surveyor. general and 
the provision of law enacted October 1, 1890 (Supl. Rev. Stat., 2 Hid. 
Vol. 1, 879), whereby the special ise denon issued by said official under. 
a contract become a part of such contract, is in words following: 

The printed manual of surveying instructions for the survey of the public lands 
of the United States and private land claims, prepared at the General Land Office, 
bearing date December second, eighteen hundred and eighty- nine, the instructions. 
of the Commissioner of the General Land Office aud the special instructions of the 
surveyor-general, when not in conflict with such printed manual, or the instruc- 
tions of said Commissioner, shali be taken and deemed to be a part of every con- 
tract for surveying the public lands of the United States and private land claims. 

‘Whereas it does not appear that the special instructions issued by 
the surveyor-general for California for the guidance of the contracting 
deputies in executing surveys under contract No. 100 were in any way 
in conflict with the provisions of the printed manual of surveying 
instructions, or the instructions of your office, it necessarily follows 
that the retracement made of the rejected standard lines were author- 
ized by said contract, provided the same were “absolutely essential” 
to the completion of the surveys specifically named and provided for 
therein, and provided, further, the deputy surveyor making the retrace- 
ments, in conformity with the requirements of special instructions, 
eisaiy set forth in the field notes of the new survey the necessity for 
making such retracements. | 7 

The obj ect of the deputy in making the eeieacoments for which pay- 
ment was refused was for the alleged purpose of re-establishing that 
portion of the 8th standard live which forms the south boundary of 
township 32 south, range 35 east, M. D. M. in order to have a line upon 
which to close, and complete the survey of said township and range 
specifically provided for in appellants contract. | 

There being, as will be hereafter shown, no corner discoverable along 
the referred to portion of said standard line which, as stated, forms 
the south boundary of township 32 south, range 35 east—established — 
almost forty years prior to the new surveys and retracements—from 
which to run and mark the same, the deputy who made the retrace- 
‘ments went to the old corner to sections 34 and 35, township 32 south, 
range 34, east (1 mile, 79 chains, 97 links west of. the locus of obliterated. 
corner to township 32 south, ranges 34 and-35 east) pointed out to him - 
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by the county surveyor, as the nearest siecowernble corner fr om which 
to start and re-establish that part of the said 8th standard line to the 
south of township 32 south, range 35 east. | 

In order to re-establish said line the deputy retraced the sth standard 
line. between the old corner to sections 34 and 35, township 32 south, 
range 34 east, and the point ascertained by seer icaniont to be the loons | 
of quarter section corner of section 31, township 32 south, range 36 _ 
east, a distance a little over eight alee and a half, at lion latter 
place was found a mound, with no post thereat, or any tree within 300. 
links thereof by which the old corner could be identified. 7 

Whether the retracements along the entire length of the above 
described line were necessary or not for the re-establishment of that 
particular portion of the 8th standard line—6 miles, 2 chains, 55 links 
long—which extends along and forms the south boundary of township 
32 south, range 35 east, must be determined, in’ the absence of any 
other evidence, solely by that disclosed by the transcript of. field notes : 
_ of said retracements, made in connection with the new surveys. | 

The field notes of said retracements show that there was no trace of — 
an old corner at the locus of the corner to township 32 south, ranges 34 
and 35 east, or at that of the corner to township 32 south, ranges 35 and 
36 east, there being no mound or post, or the remains of either, at said 
points, or any tree within 300 links thereof, whereby said corner could 
be identified. The field notes further show that there was no trace of 
a corner found along the whole length of the standard line between the 
points above named, or any tree within three hundred links of where 
the old quarter-section and section corners were originally established, 

save at the locus of the old corner to sections 33 and 34, where only a 

mound was found, withont post in place, or any tree within three hun- 
dred links of said mound, whereby the particular corner at which the | 
mound was erected could be identified. 

It further appears from tbe field notes that the nearest fate or 
marks which remained of old corners on the 8th standard line south, 
outside of township 32 south, range 35 east, were found—one to the 
west and the other to the east of said township and range—at the locus 
of what the retracements proved to be the quarter section corner of 
section 36, township 32 south, range 34 east, and at the locus of which 
was, in similar manner, shown to be the quarter-section corner of sec- 
tion 31 , township 32 south, range 36. east, respectively, which consisted. 
of the remains of a mound, without post in place, or any tree within 
three hundred links thereof, whereby either point could be identified as_ 
being the locus of a quarter- -section or section corner. 

A mound merely—such as was found by retr acement to be the locus 
. of the corner to sections 33 and 34, upon that part of the 8th standard 
line which forms the south poundary of township 32 south, range 35 
east, without post in place, or any tree in vicinity thereof, whereby the 
particular corner at which the mound was found could be identified, 
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would not be considered ¢ as sufficient indicia. to ‘identif: y an old corner 
to be used as a starting point from which to, run and re- establish said. 
boundary or standard lines. Nor was there found at the point of the — 
| quart ter-section corner of section 36, township 32 south, range 34 east, 
or at that of quarter: -Section corner of section 31, township 32. south, 
range 36 east, similarly. mar ked—post. being gone at each point, and no. 


tree within three hundred links of mound—sufficient. evidence of an old = . 


- corner from which to start, run, mark, and relocate that portion of the | 

referred to standard line to be ased as a closing line. | 

There being no old corner discoverable. or capable of being identilied 
by search, as shown by the field notes, either at the point where the 
corner to township 32 south, rapges 34 and 35 east, or the corner to 
township 32 south, ranges 35 and 36 east should be, or at. any point | 
along the standard line. between the points last. named, or at the point. 
where the nearest quarter- -section corners should be on said line to the | 
south of the adjoining towuships, and. ranges, the deputy went to a 
known corner to sections 34 and 35 of township 32 south, range 34 east, 
(pointed out to him, as stated hereinbefore, by the county surveyor) on — 
the same standard line—1 mile, 79 chains, 97 links west of the locus of 
the corner to township 32 south, ranges 34 and 35 east—for a starting 
point, or beginning corner, from ‘Ghich to. run, retrace and relocate the | 
standard line upon which the subdivisional. lines of surveys on the. 
south of township 32 south, range 35 east, were closed. 

The facts in the case at bar differ from those in the. case of ex- -par te 
Geor ge. W. Pearson, U. S. deputy sur veyor (2 92 Ly. D., 471) wherein 
compensation was disallowed for certain retracements ae by said 
deputy for the alleged purpose of finding the corners of former surveys 
from which to run and establish lines of the new surveys. 

The terms of the special instructions under which the retracements 
were made by Pearson, and those by virtue of which the retracements 
in the case at bar were executed, are similar—if not identical. i in word- 
in g—in all essential particulars. 

The disallowance of compensation for. the retracements referred to. 
and described in the cited case was made for the reasons, (1) that in. 
certain instances Pearson unnecessarily retraced old. lines: for a con- 
siderable distance for the purpose, ostensibly, of finding old. corners for 
starting points, which, as shown by: the field notes returned. by. said. 


% deputy, were marked and identifiable by mounds, posts, and. witness. 


trees. in place, and were therefore—with the aid of the diagr ain and | 
field notes of the old survey—as easily discoverable by search, and with- 
out retracement, as were the corners from which the retracements were. 


started, and. (2) because in cer tain other instances where retracements 


were deemed necessary by the deputy: and were accor ‘dingly made to find 
‘corners of former surveys to be used. as beginning coruers from which .. 
to ran and. establish lines. in the new surveys, the deputy failed to set. 
forth in his field notes the necessity ty for making. such retracements as. 
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was prescribed by the special instructions by authority of which he 


. elaimed the same were made. 


‘The provision contained in special instraetions: stipulating that 
retracements for the purpose of finding established corners. of old sur- 
veys.as Starting points in new surveys, must not. be made.except upon 
the sole condition that. the same are found to be “absolutely essential” 
for purpose stated, and the further provision that when such retrace- 
- ments are made for said purpose the necessity therefor. must be ‘clearly 
set forth in the field notes,” are material conditions of the contract 
under which the surveys are made, and as necessary to be discharged 
or performed by a contracting deputy surveyor, in the manner stipu- 
lated. in ‘special, instructions, as any. other condition imposed by. the 
terms, of eontract, in order to entitle said deputy to compensation for 
work done by. or under authority of such special. instructions. 

In other words the terms. of a contract. with regard to the above 
mentioned requirements or conditions must be strictly complied with, ; 
and the failure of a deputy to embody in the transcript of field Hotea 
returned by him information, as Pearson failed to do, which his con- 
tract expressly stipulated should be set forth therein, constitutes a | 
defect in said field notes and a breach of the terms of the contract ~ 
which cannot be supplied or cured by a supplemental statement—such 
as were shown in the Pearson case, supra, to have been made and filed 
for the purpose of showing the necessity for certain rejected retrace- 
meuts—which could not be incorporated in to the field notes and thereby 
made to form a part thereof, 

All field notes must conform strictly to the instructions sande which 
surveyS or resurveys are made and must be complete within: them- 
selves, as appear to be those returned by appellants in connection 
with the surveys and resurveys or retracements made by them and 
now under examination. 

Where payment is authorized by spas instructions for Beate: : 
ments only to find old corners for starting points in new surveys which | 
cannot be discovered by search, aud when a trace merely remains | 
at the locus thereof which is insuffivient, in connection with. the 
assistance of a diagram and field notes of. the former survey, for the 
identification of such corners, compensation should be allowed only for 
retracements absolutely necessary for locating the beginning corners, 
and for only so much of the line or lines, retraced and intervening 
between said starting points and the nearest discoverable corners. 

Since it appears from the fact herein related, as. disclosed by the 
field notes, that it was “absolutely essential” for the deputy to make 
the retracements herein described for the purpose already stated and 
for which no compensation was allowed—the deputy having started, 

as. hereinbefore shown, from the nearest discoverable ‘or known corner 
to township 32 south, range 35 east to re-establish the standard. line 
on the south fierce aiid since the necessity for making said retrace- 
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nents is clearly and fully set forth in the ficld riotes, spailniie: are 
3 entitled, under the terms of their contract, to payment therefor. 

It appears from the field notes that the retraced standard line, to 
the extent of 1 mile, 79 chains, 97 links, extended over land of a ce 
acter for which payment: of porn one tice at the rate of $18.00 per 
mile was authorized by contract, and that said standard line to the 
extent of 42 chains, .09 links passed over land of a char acter for which 
payment of $9.00 per mile was authorized, whereby appellants are 
entitled to $40.73 for said RELTACEINENIS made along said lines as 
claimed by them... 

For reasotis herein stated the siedision of your office disallowing 
appellants the compensation claimed for said retracements is hereby 
_ reversed, and it is hereby ordered that you readjust the account of 
appellants as to the above.described items amounting to $40. 73, and 
ory: said account for payment for said amount. | 


SETTLEMENT RIGHTS—DURESS. 
KELSO v, HICKMAN, 


The right of a settler on the public land must rest upon his personal and actual 

--gettlement alone, and neither the ownership of improvements, nor possession 
through an agent, constitute him a done fide settler. 

In determining whether a plea of duress, in excuse of absence from land, is good, 
the age and physical condition of the oe setting up such plea may properly 
be considered. 


Acting Secretary yan to the Commissioner of the General Land Office, 
(W. V.D.) May 5, 1898. (©. W. P.) 


Cicero ©. Hickman. has appealed from the decision of your office of 
May 17,1897, holding his homestead entry, No. 3235, of lots 3 and 4, and 
the E. a of the SW. 4 of Sec. 19, T. 21, R.8 B. Perry land district, Okla- 
homa Territory, subject to (iiaries M. Kelso's superior right to said 
land. 


The record shows that said Kelso made an application, by ait to 


: enter sald laud as a homestead, which was received by the local officers | 
on October 30, 1893; that on November 3, 1893, said Hickman was per- | 
mitted to make homestead entry of the same; that on November 22, 
1893, the local officers rejected Kelso’s application for insufficient spe- 
cial affidavit, and conflict with Hickman’ 's homestead evtry; that Kelso 
appealed to -your office, which affirmed the judgment of the-local offi- 
cers; that on a further appeal to the Department, your office decision 
was modified, and a hearing ordered to determine the rights of the | 
parties. A hearing was had and a decision rendered in the case by | 
the local officers on June 8, 1896, in which it was held that as Hickman | 
‘made his. entr y long before Kelso established his residence on the land, 
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Hickman had the better right to the land, ane iiey recomended that 
Kelso’s contest be dismissed, Kelso appealed. Your office held that 
Kelso made a valid settlement on the land on October 23, and 24,1893; 
and established residence thereon within a reasonable time: that Hick: 
man’s claim of. settlement, prior'to Kelso’s settlement, was valid: and 
that: he. must. rely upou his entry alone for his right - hold the land; 
that Kelso had a good excuse for leaving the land on November 17, 
* 1893, and that, even if he had not a valid excuse, he cured any laches 
of which he may have been guilty in that respect, by re-establishing | 
his residence on March 29, 1894, which was within less than five months 
after he had moved away. Your office further held that, as Kelso’s 
application to enter was executed before the Probate Judge and ex 
officio clerk of County @, and received at the local office by mail on — 
October 30, 1893, and was accompanied by his affidavit, alleging that 
he is pr evented by a distance of: fifty-five miles from appearing at the 
local land office at Perry to enter the land, and that he is physically 
unable to go to the land office to make his eal y, and as said applica- 
tion was received by the local officers before Hickman’s application was 
presented, Kelso had the prior right to the land. : 
From this decision Hickinan appealed to the Department. 
_ The evidence is correctly stated in your office decision. 
If it be conceded that Hickman ate bis dinner and cut and burned 
some brush on the land on October 17, 1893, and that Edwards, as his 
| agent, but during. Hickman’s abaonbey raised the’ foundation which . 
Edwards had placed upon the land on September 16, 1893, with his 
“name written. thereon, four logs higher, and did some plowing on 
October 23, 1893. yet they did not constitute evidence of settlement on 
the part of Hickman. The right of a settler on the public land must 
rest upon his personal and actual settlement alone, and neither the | 
owiership of the improvements, nor: possession by means of the ~ 
improvement of the land by an agent, constitute him a bena fide settler. | 
Calver v. McMillan, 17 L. D., 501; Esperance v, Ferry, 13 L. D., 142; 
Willis ». Parker, 8 L. DD, 623; Knight: v. Haucke, 2 L. D., 188, He 
must therefore col solely on is homestead entry made on ‘November 
3, 1893, and as the testimony shows that Kelso performed valid acts of 
eettlement ou the land on October 23, and 24, 1893, before Hickman 
made his entry, and that he moved his family on the land on November 
if; 1893, thereby establishing residence within a reasonable time, it 
seems to be clear that he has a valid claim to the land on the er ound - 
‘of priority. of settlement. | 
¥or it is apparent from a consideration of the whole evidence that | 
Hickman, accompanied by his unele, Edwards, and three other men, 
one of whom was armed with a “six-shooter,” and another with a “six- 
shooter” and a “Winchester rifle,” went upon the land on November 
‘14, 1893, with the purpose of intimidating Kelso and frightening him 
off the land, in which he was eutirely successful, Kelso leaving the land 
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with his family. While the display of ee testified to. mi ght. not 
amount to duress with some men, when it is remembered. that Kelso 
was advanced in years and in fepble health, the facts disclosed by the 
evidence were abundantly. sufficient to fill the mind of such a man as © 
_ Kelso with the belief that a refusal to leave the land would subject him 
and his family. to personal injury—that he did not voluntarily abandon 
the land is shown by the fact that he re-established his residence 
within a little more than four months after he moved away. 

For these reasons the decision of your office is affirmed. 


HOMESTEAD ENTRY—ADJOINING FARM ENTRY. 


CHARLES B. Francis. 


An application to snags a homestead entry for one. Aundecd and sixty acres into an 
adjoining farm entry, may. be allowed. on relinquishment of:one subdivision 
embraced in the original entry, and the purchase of a tract adarent. to. the 
TOMAnGET, and due showing of residence on the deeded land. 


Secretary Bliss to the Commissioner of the General Land Office, May 65 
(W. V. D.) 7 3 1898. (C, J. W.) 


July 12, 1895, Charles B. Francis made noniesteaa entry for the SE. 
tof the SW. 4 a Sec. 27, and the NH, 4 of the NW. 4 and the W. 4 of 
tte NE. 4 of See. 34, . 20 N., R. 20 W., “Harrison land district, — 
Aeatians. 

On Sep tember 14, 1396, ate tendered. is relinguishment as to the SE. 4 
of the Sw. 4 4 of Sec, 27, D. 20 N., BR. 20 W., included in his Paneecae 
entry of J oe 12, 1895, aadoi the same day dled application to change 
the character.of his original homestead entry to that of an adjoining 
farmentry. | 

The basis of the application is a corroborated affidavit of said Charles 
B. Francis, in which he is identified as the person who made-the home- 
- stead entry referred to, and avers that he still owns it and that itis 
- unencumbered; - that to obtain a more convenient building siteand one. 
nearer to water, he desires to relinquish the SE. 4 of the SW. 4 of See. 
27, and have the character of his entry ehangod having purchased 
forty acres adjoining said homestead; that he established residence on 
said homestead about December 1, 1895; has. a small house, orchard of 
eighty fruit trees, one acre cleared, oar five. acres. deadened—worth | 
about eighty dollars. On the deaded land: the improvements. are worth 
three hundred and fifty dollars, 

The See aclene and | application t to change. i character. of the 
local afficers:. 

On October 235, 1896, your office rejected s ad application, 

The applicant has appealed to the Department. . 
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a Agee your. office rejected said application, on which date. Francis still 
appeared to be residing upon the land embraced in his homestead entry, 
to. wit, on November 13, 1896, he filed. the usual adjoining farm -home-. 
stead affidavit, which Was, transnifited with the record, and from which 
it appears that he was then residing upon ‘the. deeded land. AS 
between him and the government. there is no- longer any good reason 
why his application should not be favorably considered, it only aftect- 
ing land already covered by his. homestead entry. Having shown that 
he is now residing upon deeded land. which adjoins the three forties for 
which he desires. to perfect entry. under the last. clause of section 2289 
of the Revised Statutes, it would appear that his. application i 1S. within 
the. spirit of said clause. 3 

‘Under this chan ged state of facts, your office decision is reversed and 
_ the. relinquishment of the SE. 4 of. the SW. 4 of See, 27 is accepted, 
and Francis’s homestead. entry canceled as, to. a and his application to. 
change the character of said homestead entry as to the three remaining © 
forties covered by it it, to. that of adjoining farm homestead, is.allowed, | 


MILLE LAC INDIAN LANDS—EQUITABLE ADJUDICATION. | 
ANDREW 5. ANDERSON. 


“office of the doom tcental pale of April 29 , 1892, and hence not confined: ‘by. 
the joint resolution of December 19, 1893, may be submitted. for equitable action, 
after final proof, it appearing that the claim of the entryman was initiated and 
maintained in good faith by settlement and otherwise at a time when the lands 
were open to homestead entry, and no adverse claim: exists.. 


Secretary Bliss to the Commissioner of thé General Land Office, May G5 
(W. V.D.) | 4898. a (P.O. D.). 


- Andrew: 5, Anderson has appealed from. ‘he decision of your: office, 
dated oak 28, 1896, holding for cancellation his homestead entry: 
for the SEH. t of Sec. 14, Tr, 42 N,, R. 26. W., St. Cloud land district, 
Minnesota. — 

~ The ground of:said decision was that the ead described i is embraced: 
within the former Mille Lac Indian reservation, and:is therefore subject: 
to. disposal only. under the act of January 14, 1889 (25 Stat., 6423.14 
ly, D., 497); that said entry having been made since the receipt, by the. 
district land office at Taylors Falls, of your office letter communicating: 
to them the departmental decision of April 22, 1892 (14 L. D., 497;: 
supra), is not.confirmed by the Ce resolution. of December: 19, "1893 
(28 Stat., 576). - 

‘It appears that the applicant, Anderson, on epanaEy 18, 1891, con- 
- tested the prior entry. of: one William Ryder. for the ‘and in Gaeoa: 
that. the contest. was decided. in favor-of Anderson. on April 14, 18913. 
that a re-hearing was ordered on the ground that the notice of: contest, 
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addressed to Ryder, Was defective; that the decision on re- hearin, g was 
also i in. favor of Anderson ; that, Ryder's alt: was canceled by your 
permitted to maké homestead entry of the land. “Bur thermore, that he 
has been residing on the land sinee 1887, and has made improvements 
thereon to the value of about one Bvousand dollars. 
: In his appeal Anderson alleges and contends that by his residence: 
and improvements he has acquired a right to the land; that his entry 
would have been made in 1891, and therefore’ would lage been con- 
firmed by the joint resolution of December 19, 1893, supr by but for the 
mistake of the local officers in issuing a defective notice to Ryder; and 
that his right to make entry of the land was initiated by his applica- 
tion filed with his affidavit of contest of Ryder’s entry. __ | 
- The question whether he acquired any right by virtue of his applica- 
tion filed upon the initiation of his contest of Ryder’s entry may be 
| determined by reference to the language of said joint resolution of — 
December 19, 1893 (28 Stat.,.576); which provides: “that all bona fide 
pre. emption or homestead filings or entries allowed for lands within the 
Mille Lac Indian reservation, in the State of Minn esota,” between Janu- 
ary 9, 1891, and the date of receipt of notice, by the local officers at 
Taylor's Falls, of the departmental decision of April 22, 1892, shall be 
confirmed. Notice of said decision was sent to the Taylors Falls 
office by your office letter of May 3, 1892; when it was received by the 
Taylors Falls office does not appear, but certainly lon 8 prior to the date 
of Anderson’s entry (June 6, 1894, supra,). 

. Anderson’s entry not gate beet allowed within the period specified | 

iy the joint resolution of December 19, 1893, was not confirmed thereby. 
It therefore appears that no relief can be granted by this Depart- 
ment in the ordinary course of proceeding; but as it is shown that © 
| Anderson has been a settler upon this land for a number of years, has 
made valuable improvements, to the amount of about $1,000.00, has 
_ shown good faith in the matter of settlement and the prosecution of — 
his contest, which was initiated during the period when entries were. 
allowed upon the lands, and were afterwards. confirmed by the said 
joint resolution above referred: to, and that there is no adverse claim to 
the land, it seems that on principles of equity and justice Anderson 
should be allowed to perfect title to the land through action at the 
proper time by the Board of Equitable Adjudication; and with that | 
action in view, and for that purpose, Anderson will be allowed a reason- 
able time within which to submit fiial proof on his entry. You will | 
instruct the local officers to that effect, and further instruct.them that. 
upon submission of said proof, if the same appears regular in all other 
respects, they will issue final. certificate thereon, which certificate will — 
be held subject to the action of the Board, to which you will please - 
forward. the case under the vEDEpIA' rule, upon a of the proof 
and: papers in your office. 
The decision of your office herein is so modified. 
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LORENZO D. CHANDLER. 


Motion for review of departmental decision of Sepishibes 3, 1897, 28 
iL. D., 205, denied by Secretary Bliss lai 7, 1898. 3 


RAILROAD GRANT-INDEMNITY SELECTION~DESIGNATION OF LOSS. — 
Winntan HICKEY. — 


Indemnity selections are made under the direction of the Secretary of the Interior, | 
and the enforcement of any requirement in the matter of a specification of a loss - 
is only for his information, and as a bar to the enlargement of the grant, and: 
may be waived whenever he deems such course advisable. one 


Secretary Bliss to the Commissioner ie the General Land Office, May ‘ie 
(W. Y. Dz) - = 1898, iis: Wes) 


With your office fetter of April 23, 1898, was fonwanded a motion, 
filed on behalf of William Hickey, for review.of departmental decision 
of March 10, 1898 (not reported), in which this Department. refused to 
recommend the institution of suit to recover the title conveyed by the. 


patent issued to the Northern Pacific Railroad Company fortheS.,o0f 


the SE. 4, Sec. 3, T. 129 N., R.35 W., St. Cloud land district, Minnesota. 
This tract is within the indemnity limits of the grant for said com- 
pany, was included in its list filed povenner 7, 1883, and \ was patented 
May 29, 1896. | 
On Mar ch 2, 1896, Hickey tender ed a homestead eapleaton for this | 
land, alleging gettlemnent October 10, 1884, and a hearing was ordered 


- upon said allegation of settlement prior to the issue of patent to the 


railroad, but notice of the same was not received at your one until 
- after the i issue of said patent. 

The original selection of the company, which was prior to the Satie | 
ment alleged by Hickey, was not accompanied by a designation of a 
loss as the basis therefor, and under the principle announced in the | 
case of John O. Miller (11 L. D., 428) it was urged that said original 
selection was not protected by departmental order of May 28, 1883 (12 
L. D., 196), and was therefore no bar to Hickey’s settlement. | 

AS ‘stated i in the previous decision, the company filed a list of losses 
in 1892, which were arranged tract a tract with the selected lands 1 in 
the subscoucnt list of May 16, 1895. 

This. was all done before the fender of the application by mies 
mnade the basis of the present contest. , 
| Indemnity selections are made under the direction of the Secretary. | 
of the Interior, and’ the enforcement. of any requirement in the matter 
of a specification of a loss is only for his information, aud as a bar to 
the enlargement of the grant, and may be waived whenever he deems 
such a course advisable. 
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In this instance the lists filed subsequently to November 7, 1883, - 
were but supplemental to the list filed on that date, and the caenine 7 
of the land related as of the date of the filing of the original list, so far 
as intervening claims are concerned, the records appearing, to be clear 
at the date of patent, and nothing occurring in the subsequent lists to 
work an abandonment of the original list. 

The approval being under the supervision of. the Secretary of the 
Interior, he might, upon the showing now. made by Hickey, if it had 
been before him then, have refused approval of the company’s list, but, — 
_as stated in the opinion now under review, 

Having been. approved; however) and patent issued, the siseretion vested in thie 


Secretary of the Interior has been exercised, and it is not believed that the showing 
- made warrants the recommendation of suit for the recovery of the title passed. 


The motion is accordingly denied, 


NEFF v. SNIDER. 


Motion for review of departmental decision: of March 15, 1898, 26 
L.-D., 389, denied by Secretary Bliss May 7, 1898. 


MINING CLAIM—LODE WITHIN PLACER—LODE LOCATION. 


CRIPPLE CREEK GOLD Mintne Co. v. Mt. Ross Mintna, MILLING 
AND LAanp Co. | 

A lode location subsequent to, and in conflict with, a placcr location, but made prior 
to application for placer patent, does‘not, whén based alone on a discovery out- 
‘side.the limits of the placer claim; and at one side thereof only, establish the 
fact that the lode or vein thus claimed was known to exist within the boundaries 
of said placer at the date of application for patent thereto. 

The burden of proof is with a lode claimant who assails a placer patent on the 
ground that it embraces lodes or veins known to exist at date of application for 
such patent, and avers that such lodes or veins were consequently excepted from 
' the operation of the patént. 


Secretary Bliss to the Commissioner of the General Lana Office, Ma y 7, 
(W.V.D.) (1898. a (P. J.C.) 


The Mt. Rosa placer, survey No. 7407, Pueblo, Colorado, land dis- 
_ trict, was located September 19, 1891, application for patent thereto was 
niade: Angust 5; 1892, and patent was ‘jasuied April 24, 1893. The placer 
application stated that certain veins or lodes were situate within the: 
boundaries of the placer claim, some of which were included in, and 
others excluded: from, the application, but it Contauled. no’ mention ot 
the Kohnyo vein or lode. | 
March 7, 1894, The Cripple Creek Gold Mining Conipariy aeae appli: 

cation for patent for the Fortuna and Kohnyo lode mining claims, sur-— 
vey No. 8612. The penne claim was: located October 2, 1891, after 
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the location of the placer claim and before the application for the 
‘placer patent and is intersected about its center by one corner of the 
placer which éxtends across the lode claim fiom one side line to the 
other, thus dividing the lode claim into two non-contiguous tracts. 
The Kohnyo claimant did not adverse the placer application. 

August 10, 1895, the Kohnyo claimant filed in your office, in connec- 
tion with the prosecttion of its application for patent, a petition — 
alleging that the Kohnyo veil. or lode was, at the time of the placer 
was therefore excepted and excluded from the Sacer patent, ad ask- 
ing that in the event of its éstablishing this allegation, it be permitted 
to obtain patent to the ground in conflict under the ruling of the South 
Star Lode (20 L. D., 204). | - 

On consideration ‘of this petition your office, by letter of September 
16, 1895, held that if said veiri or lode was known to exist when the 
placer applidution was made, August 5, 1892, the title thereto reniainéd 
in the United States and could now be acquired under the laws relating. 
to lode claims, and ordered a hearing to determine the truth of the. 
lode claimant’s allegations. 

A hearing was had before the local officer s, who held that: no vein or 
lode was known to exist within the ground in conflict at the date of 
the placer application. .On appeal, your office, October 22, 1897, 
affirmed this decision. The case is now before the Department on fur. 
ther appeal by the lode claimant, who alleges error in this finding of 
the local office and of your office and in a ruling requiring the lode 
claimant to assume the burden of proving the known existence of the 
vein or lode at the time of the placer application. : 

In 1891 a shaft was sunk in the Kohnyo location about ten and one-. 
half feet deep, in which a vein or lode of mineral was discovered, and 
in 1892 a second shaft was sunk therein to a depth of twenty or twenty- 
five feet, prior to August 5, 1892, the date of the placer application. 
The work in this second shaft disclosed two or three small veins, but 
whether any of them was the vein disclosed in the first shaft was not — 
kuown. Both shafts were outside of the placer boundaries and near 
the northerly end of the lode claim, being distant about two hundred | 
feet from the intersection of the claimed vein with the placer boundary. 
These veins or lodes had not been shown at that time to possess min- 
erals of sufficient quantity and quality to give them commercial value 
or to justify expenditure in their extraction. So far as disclosed the 
yeins or lodes in the two shafts, appeared to take the general direction 
of the lode claim and their continuous existence in that direction for 
- the full length of the claim, would have carried them through the con- 
flicting portion of the placer, but their presence either within the. 
placer boundaries or in the southerly end of the lode claim was ‘not: 
shown by any discovery or development before the application was— 
made for the placer patent. During the years 1891 and 1892 some 
small holes were dug in the northerly and southerly ends of the lode 
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claim zai outside of the placer boundaries, but they did not. disclose 
the presence of any vein or lode. This is all that was. done in the way . 
of discovery and tracing of the vein in question prior to the date of 
the placer application. Much testimony was produced at the hearin g 
respecting the subsequent discovery and tracing of a vein or veins 

across and through the ground in conflict, but since the iights of the — 
placer patentee are to be determined by the conditions prevailing at 
the date of the placer application, evidence of subsequent discovery 
and development can not throw any light upon those conditions and 
should not be considered. Such subsequent discovery and develop. 

ment could not act retrospectively and change or affect the knowledge 
possessed by the placer claimant or others at the time of the applica- 
tion for placer patent. Upon this question it was said 1 in United States 
v. Iron Silver Mining Co. (128 U. S., 673,683): | . 


Lodes and veins in quartz or other rock in place, bearing gold or silver or eines 
metal, were not disclosed when the application for the patents was made. The sub- 
sequeut discovery of lodes upon the ground, and their successful working, does not 
affect the good faith of the application. That must be determined by what was 
known to exist at the time. | 

See also Sullivan v. Iron Silver Mining Co. (145 U.S., 431,434). 

It is contended that the Kohuyo vein is shown to have outcropped 
throughout the length of the lode claim, including the conflict with the 
placer, to such an extent as to be'visible to one making an examination 
of the surface, and that this charged the placer claimant with knowl- 
edge of its existence. The evidence on the part of the lode claimant 
upon this point is not convincing. While some of the witnesses say, 
in a general way, that the vein did so outcrop, the substance of their’ 
- testimony is that “float,” more or less stained with mineral, was found 
on the surface of the claim at different points, but that these indica- 
tions could not be traced continuously through the claim or through 
the ground in conflict. One of these witnesses, an original locator of 
the Kohnyo, says: “We could not tell whether it was float from this 
vein or not.” - 

The testimony on behalf of the since patentee is to the effect that 
these so-called outcroppings consist of granite boulders not in. a con-— 
tinuous line, and not having the appearance of a vein; that there is. 
too much soil everywhere on the claim except on the summit of the 
ridges to see an outcrop and that in the gulch or ravine it was more 
than eight feet through the wash to solid formation. | 

That portion or section 2333 of. the Revised Statutes which controls 
this case reads as follows: a 
and where a vein orlode . . . . is known to exist within the boundaries of & 
placer claim, an application for ah patent for such placer claim which does not include 
an application for the vein or lode claim shall. be construed as a conclusive declara- 
tion that the claimant of the placer claim has no right of possession of the vein or 
lode claim; but where the existence of a vein or lode in a placer claim is not known, ye 


a& patent for the placer claim shall convey all valnable mineral and other deposits 
within the houndaries ther eof, EY 
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. The application for the placer patent did not include an application 
_ for the Kohnyo-vein or lode, and it necessarily follows from the language 
of the statute that if that vein or lode was known to exist within the — 


placer boundaries at the time of the placer application, the failure of — 


the placer claimant to inclnde therein an application for such vein or 
lode must.be construed as a conclusive declaration that it had no right 
or claim thereto. Upon the other hand, if the existence of the vein or 
lode in the placer claim was not known at that time, by the terms of 
the statute it was embraced in the placer pana aud convey ed to the 
patentee therein, , 

The questions therefore hick arise “upon the record and upon the 
lode claimant’s appeal are: First, whether it is shown that this vein or 
lode was known to exist within the placer boundaries at the time of the 
placer application ; and, second, whether the burden of proving such 
known existence was ently iaeed upou the lode claimant. 

It is contended that the location of the vein-or lode, October 2, 1891, 
based upon a discovery made outside of. the placer boundaries ane 
about two hundred feet to the north thereof, gave it the status of a 
known vein or lode within the meaning of the statute even though the 
actual existence thereof had not been discovered either within or to the — 
south of the placer claim. The existence of a vein or lode is necessary: 
to the making of a lode location. The thing located is the mineral- 
_ bearing vein or lode and the surface ground which cau be taken “ along 
_ the vein or lode” is an incident thereto intended to facilitate the con- 
venient and safe working of the mine. Where the existence of a vein 
or lode within a placer claim is otherwise unknown its existence is not 
made known by the mere inclusion of that ground within a lode loca- 
tion, The marking of a lode claim upon the ground and the recording 
of the location notice may actually or constructively extend to others 
the knowledge upon which the lode claimants based their location, but 
it can not make known a vein or lode the existence of which is other- 
wise altogether unknown. The fact that the surface area in conflict 
was claimed under the lode location prior to the placer application, is 
not in itself contr olling, for if, in fact, the vein or lode was not known. 
to exist within the placer iouudanes at that time it was conveyed to 
the placer claimant by the placer patent. The statute so provides in 
clear and unambiguous‘terms, In Iron Silver one Co. v. Reynolds 
(124. U. S., 374, 382), the court said: 25, 2 


The statute does not except veins or lodes. «claimed or irene to exist” but only 
such as are ‘known to exist,” and it fixes the time at which such knowledge is to be- 7 
had as that of the application for the patent. : | 


The supreme court has had frequent occasion to consider and deter: 


mine what constitutes a known vein or lode. In United States v. Iron 
Silver Mining Co. (128 U.8., 673, 683), it was said: + 


It is not enough that there may hare been some indications by outcroppings on the 
surface, of the existence of lodes or veius of rock in place peas gold or silver or 
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other metal, to justify their designation as “known” veins or lodes. ‘To meet that 
designation the lodes or veins must. be clearly ascertained, and be of such extent as 
to render the land more valuable on that aeco unt, and justify their exploitation. 


In Dahl v. Raunheim (132 U.S., 260, 263), referring to the claimed | 
existence of ay known vein or lode within a placer claim at the time of : 
the application for placer patent, the court said: 


_ There was no evidence of any lode existing within the boundaries of his claim, 
either when the plaintiff made his application | or at any time before. The discovery : 
by the defendant of the Dahl lode, two or three hundred feet outside of those 
boundaries, does not, as observed by the court belo w, create any presumption of the © 
possession of a vein or lode within those a nor, we may add, that a vein 
or lode existed within them. 


~ ‘In Tron Silver Mining Vo. v. lous and Stare Co. (43 t U.S., 394, 404), 
the court said: | 


It is nudoubtedly true, that not every eevibe i: the rocks, nor every outcroppping 
on the surface, which snggests the possibility of mineral, or which may, on subsequent 
exploration, be found to develop ore of great value, can be adjudged a known vein 
or lode within the meaning of the statute. 2 a , | 


In Sullivan »v. Tron Silver Mining Co. (3 U. se 451, 435), the court 
held: - _ 


And after that, letsedants offered a mass of testimony, the scope of which was 
similar to that condemned as insutticient in the case of Iron Silver Mining Co. t. 
Reynolds, supra. Its purport was that it was commonly believed that underlying 
all the country in that vicinity was a nearly horizoutal vein or deposit, frequently 
_ called a blanket vein; and that the parties who were instrumental in securing this 
placer patent shared in that belief, and obtained the patent with a view to there- 
after developing such underlying yein. But whatever beliefs may have been enter- 
tained generally, or by the placer patentees alone, there was up to the time the 
patent was obtained nv knowledge in respect thereto. It was, so far as disclosed by 
this testimony, on the part of everybody, patentees eiaded: merely a matter of 
speculation and belief, based not on any discoveries in the plaeer tract, or any trac- 
ings of. a vein or lode adjacent thereto, but on the fact that quite anumber of shafts 
sunk elsewhere in the district had disclosed horizental deposits of a particular kind 
of ore, which it was argued might be werely parts of a single vein of continuous 
extension through all that territory. Such a belief .is not the knowledge required 
by the section. In the case referred to this court said: “There may be difficulty 
in determining whether such knowledge in a given case was had, but between 
mere belief and knowledge there is a wide ditference. The court could not make 
them synonymous by its charg ge, and thus in effect incorporate new terms into the 
statute.” 


See also Migeon et al. v. Montana Central Ry. Co. (77 Fed. Rep., 29; 
44 U.S. App., 724). | 

The rulings of the supreme court upon the acisptinn of mining claims 
from townsite. patents are also worthy of consideration in this connec- 
tion. In Dower v. Richards (151 U.S., 658, 663) it was said: 


It is established by former. decisions of this court, ‘that, under the acts of Congress 

which govern this case, in order to except mines or mineral lands from the operation 
of a town-site patent, if is not sufficient that the lands do in fact contain ininerals, 
or even valuable minerals, when the town-site patent takes effect; but they must at_ 
that time be known to contain minerals of such extent and value as to justify 
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expenditures for the purposes of extracting them; and if the lands-are not known 
at that time to be so valnable for mining purposes, the fact that they have ounce 
been valuable, or are afterwards discovered to be still valuable, for such pur poses, 
does not defeat or impair the title of persons claiming under fhe town-site patent. 
Deffeback +. Hawke, 115 U. S8., 392; Davis v. Weibbold, 139 U. S.,.507.. 


Examined and considered in the light of these decisions the evidence 
in the case at bar, as hereinbefore summarized, does not show that any 
vein or lode was known to exist within the ground in conflict when the 
placer patent was applied for. This conclusion receives some support | 
in the conduct of the lode claimant. If the lode location embraced 
a veiu or lode the existence of which within the placer boundaries. was 


then ascertained and known, an adverse claim duly filed and prose- 


cuted would have resulted in the direct and special exclusion from the 
placer patent of such. known vein or lode and the adjoining surface 
area rightfally incident thereto. While the exception of a known vein 
or lode not applied for by the placer claimant does not depend upon 
the filing and prosecution of an adverse claim, the fact remains that. 
this course presents the most effectual means of obtaining a final and 
_ satisfactory determination and adjustment of the rights of the conflict- 
ing claimants. The lode claimant, however, did not adverse the placer 
application, but permitted the issuance of a patent for the area in con- 
flict as placer ground, April 24, 1893. March 7, 1894, ‘it made -applica- 
tion for patent for the lode uaa excluding Hiepe molt and from.the 
- published and posted notices thereof the area in conflict, and mineral 
entry thereof, likewise excluding the conflict, was made March 6, 1895. 
It was not until after your office had ruled that the non-contiguous . 
tracts upon either side of the intersecting placer claim could not be 
~ entered.as one lode claim and had required the lode claimant to elect 

which of the two tracts it would take, that any right was asserted 
7 under the lode claim to the area in conflict. Under these circum- 
stances it was that the existence of a vein or lode within the placer 
boundaries was alleged to have been known when the placer applica- 
tion was made. While this subsequent conduct of the lode claimant 
could not alter or change the conditions existing at the time of the _ 
placer application and by which the rights of the parties must be 
determined, it may properly be referred to and considered as tending 
to show the lode claimants’ estimate and opinion of those conditions 
and of its rights thereunder. | 

The placer claimant has a government patent for the land i in contro- 
versy, obtained upon a showing held by the land department to estab- 
lish the placer character thereof, aud the lode claimant has attacked 
that patent alleging that this land contained when the patent was © 
applied for a known vein or lode and was therefore excepted from the 

operation of the patent. This allegation amounts to nothing if not 
sustained by proof. The placer patentee was certainly not called upon | 
to support the title apparently conferred by the patent, simply because 
‘it was assailed by Some one who found therein an obstacle to the 


628 — DECISIONS RELA'TING TO THE PUBLIC LANDS. 


obtaining of title to the same ground. It was therefore incumbent 

_ upon the lode claimant to establish the truth of its allegations, and the 
. burden of proving them was rightly placed upon it. Discovery Placer 
Claim v. Murry (25 L. D., 460, 463), | Le _ 

For the reasons stated your office decision is affirmed. | 


yn | OLSON v. TRAVER ‘ETAL. 


| Motion for review of departmental. iecion of March. 10, 1898, 26 
L. D., 350, denied by ariel Bliss, May 1898, | | 


RAILROAD GRANT--INDEMNITY—ACT OF JUNE 22, 1874. 


-_ 


-Fuoripa CENTRAL AND PENINSULAR R. R. Co. v. McDonaxp, 


A possessory claim to public land, not asserted under the public land laws but rest- 

_ ing on the prior possession of another, does not operate to appropriate such land 

as against the right of a railroad company to BpIeot the same under the act of 
June 22, 1874. | ) 


Secretary Bliss to the On cetanes of the Grnctal Cand Office, May 7 Yy 7, 
(W. V. D.) | a. 1898. | ae (C. W. P.) 


The Flor ida Central and Penlsenlar Railtoad Company has appealed 
from your office decision of July 17, 1896, holding for cancellation the 
selection of said company of the NE. 4+ of the NE. 4 of See. 4, T. 30 Sis 
R. 21 E., Gainesville land district, Florida. - | 

" The ooard shows that this cet was selected = said company on 
May 2, 1887, the selection being made under the provisions of the act of 
June 22, 1874 (18 Stat., 194); that James K. McDonald, in 1893, applied 
to enter said tract as a homestead, alleging prior settlement aie occu- 
pancy of thé land. The company was notified of the said application 
and entered protest against its allowance, wher eupon a hearing was 
had, and from the testimony of said McDonald (the only testimony 
adduced atthe hearing) and the records of your office it appears that — 
said tract was entered March 6, 1876, together with other. tracts, by 

©. M. Johnston, as a homestead (No, 3154), and that this entry was 
amended Rebraary 19, 1880, by the substitution of another tract for 
the tract in controversy; that Jolnston amended his said entry, for the 
reason that the district officers found it to be in conflict with the war- 


rant location of one Pierce as to said tract, but that it was subse- 


quently discovered that this location. did not cover said land;. that 


after this discovery was made J ohnston, in order to save the i aaprnre: 7 


ments he had made on the tract in controversy, purchased from other - 


parties (the nature of whose title is not disclosed) that portion of said 


tract upon which his improvements were located, comeanae ten, acres, | 
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and that Johnston died in the belief that he had good title thereto;. 
that his widow rested in the same belief and continued to occupy and 
cultivate said land; that in March, 1887, said McDonald married 
Johnston’s widow, since which time he has continued to occupy the 
land; but lived with his wife on an adjoining tract; that in February, - 
1890, an agent for the railroad company visited the land and asserted 
the company’s claim thereto, whereupon McDonald corresponded with 
your office, and was informed that the land was subject to entry; that. 
shortly thereafter, he applied to enter the land. 

The local officers recommended the rejection of the homestead appli- 
cation of McDonald, who appealed. Your office reversed the judgment 
of the local officers. 

The act under which this selection way made permits of a relinquish- 
ment by the company in favor of persons who had been allowed to 
enter or file for lands to which it would be entitled, and provides t that 
the company shall upon making such relinquishment— © : 
be entitled to select an equal quantity of other lands in lieu thereof from any of the 
public lands not mineral, and within the limits of the grant, not otherwise appro- 
priated at date of selection, to which they shall receive title the same as though 
originally granted. 


The company’s claim to the land depends upon the status of the 
land at the time of the presentation of its list, to wit, May 2, 1887, and 
it does not appear that the land had then been appropriated by a 
qualified settler under the settlement laws, for, by MeDonald’s own 
statements, he was holding the land in controversy not as a settler. — 
under the public land laws, but under Johnston’s purchase of that 
portion of the land on which he had improvements. 

The decision of your office is, therefore, reversed. 


——t 


STATE SELECTION-—CERTIFICATION—SECTION 2449 KR. S. 
Scorr v. SPATE OF NEVADA, 


By the provisions of section 2449 R. S., the certification of a State selection, 
made under the act of June 16, 1880, of land. embraced within the bona fide — 
settlement claim of a qualified homesteader at the date of such selection, is 
wholly inoperative, aud does not. divest the Department of its jurisdiction over. 
the land, 


Secretary Bliss to the Commissioner of the General Land Office, May 9, . 
(W. VV. D.) 1898, - + (WAL ED) 


oven) es 7, 1891, Fred Scott made homestead entry for the W. 4 of . 
the NE. 4 and the 8. 4 of the NW.+o0f Sec. 19, T. 30 N,, R. 57 E., 
Carson City, Nevada, land district. 

May 26, 1896, he filed an application to amend said entry so as to 


| omit the S. 4 4 of the NW. 4 and the NW. 4 of the NE. 4, and include _ 
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instead thereof the N. 4 of the SW. 4 and the NW. 4 of the SE. 4 4 of 
said Sec. 19. In a corroborated mdavik ablacled to said application 
he alleges that in 1874 he settled upon and began to. improve a certain 
unsurveyed tract, in the Carson City land district; that he has. since 
continuously resided there and has placed about twenty five hundred 
dollars worth of improvements ou the land; that as soon as possible | 
after the filing of the official plat of survey he made homestead entry 
for the W. 4 of the NE. 4 and the 8.4 of the NW. 4 of said Sec. 19, 
“verily believing, from information ceceived from persons claiming to 
_be well informed upon such matters, that the tract so described 
embraced his improvements and was the land he desired to enter as 
his homestead ;” that in May, 1896, he employed a surveyor to ceter- 
mine the exact boundaries of the land occupied and improved by him, 
when it was discovered that all of his oe ee were upon the N. $ 
of the SW. 4, the NW. 4 of. the SE. 3 x and the SW. 4 of the NK. 4 of 
said Sec. 19. | 
. This application was duly forwarded to your office, and was denied 
by your office letter of June 15, 1896, for the reason that on February | 
38, 1892, the State of Nevada selected, under the act of Congress 
Bpatored June 16, 1880 (21 Stat., 287), the N. $ of the SW. 4 and the 
NW. 4 of the SE. $ of said Sec. 19 (the land that Scott is seckine to 
inelude in his entry), which selection was approved by the Secretary. 
of the Interior July 22, 1895, and certified to the State September 4, 1895.. 

 Seott’s appeal from the action of your office brings .the case before ~ 
the Department.. 

. The principal question involved in fas case is whether me certifica- 
| tion to the State has divested the Department of jurisdiction over the 

land in controversy. | 

This certification was under the act of August 3, 1854 (10 Stat., 346; 
Sec. 2449 Revised Statutes U. 8.), which provided that where lands had 
been or should thereafter be granted to auy one of the several States 
.and Territories, and the law did not convey the fee sunple title of such 
lands or require patents to be issued therefor, the lists of such lands 
which had been, or might thereafter be certified, 
shall be regarded as conveying the fee simple of all the lands embraced in such lists 
that are of the character contemplated by such act of Congress, and intended to be 
granted thereby; but where lands embraced in such lists are not of the character 
embraced by such acts of Congress, and are not intended to be granted thereby, said 
lists, so far as these lands are concerned, shall be perfectly null and void, and no 
right, title, claim, or interest shall be conveyed thereby. 

For a long time it was held by the Department that under a grant, 
which does not require the issuance of patent, the certification of lands 
is equivalent to patent, and divests the Department of all jurisdiction 
over the lands, and that the validity of such certification can only be 
questioned in the courts. Baker vw. State of California, 4 L. D., 187; 

Garriques v. Atchison, Topeka and Santa Fe R. RB. Co., 6 L. D., 543; 
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State of California 2. Boddy, 9 L. D., 636; Smith e¢ al.v. Portage Lake 
and Lake Superior Ship Canal Campane. t1 L, D., 475. 

Recently, however, the Department has modified its former ruling in 
regard to the effect of certification under the act of August 3, 1854, 
In the case of English v. Leavenworth, Lawrence and Galveston R. Re: 
Co. (23 L. D., 343), it was held that the certification of Jand undera . 
Yailroad grant, in accordance with the provisions of the act of August — 
_ 3, 1854, is of no operative effect if the land in fact was excepted from 
the grant. This decision was based upon the decision of the United. 
States supreme court in the case of Weeks v. Bridgman (159 U.S., 541). 
In the latter case it appeared that at the date of the definite location 
of the St. Paul and Pacific Railroad, there was pending in your office 
on appeal from the action of the local officers rejecting the same, an 
_ application by one Brott to file a pre-emption declaratory statement 
- under the act of March 3, 1855, for the Jand there involved. His right 
to make such filing was recognized by this Department in 1861, but 
notwithstanding the favorable action on his application, the land was 
certified to the State of Minnesota on October 25, 1864, as a part of the 
lands granted by the act of March 3, 1857, to aid in the construction of | 
the St. Paul and Pacifie Railroad. The court held that this particular 
land was excepted from the grant, and since it was so excepted, the 
action of the laud department in including it within the lists certified 
. on October 25, 1864, was ineffectual. 

In the case of Bawin F. Frost et al. (24 L. D., 228), “it was held that 
the inadvertent certification of State selections at a time when the 
lands covered thereby are included within an existing entry, and 
involved in proceedings then pending before the Department, is inoper- 
ative, and constitntes no obstacle to the issuance of patent in accord- 
ance with the final judgment in said proceedings; and in the still more 
recent case of St. Paul and Sioux City RB, R. Company v. State of Min- 
nesota (id., 364), it was held that a certification under the act of August 
3, 1854, of Jands on account of a railroad grant that were, at. the date 
of the grant, embraced within a pending prima facie valid school indem- 
_ nity selection; is no bar to the subsequent approval of such selection, ; 

These later ‘decisions of the Department (together with the decision 
in Weeks v. Bridgman) seem to authorize the ruling that certification — 
under the act of August 3, 1854, is equivalent to patent, and divests 
the Department of jurisdiction only where the lands certified are of the 
character contemplated by the grant; and that where lands so certified 
are uot of the character intended to be granted, the certification is null 
and void, and does not navest the Department | of its Jurisdiction over 
the land. 

Itis necessary, then, in the present case to determine whether the 
land here involved was, at the time when the State’s claim attached, of 
the character intended to be granted by the act of June 16, 1880, 

This act granted to the State of Nevada two million acres of land in 
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lieu of all the sixteeuth aad thirty- sixth sections within said State t that 
had not been disposed of ay the State pur to the passage of the act, 
and provided that: | | 

The lands herein gr iced shall be saidetea by the State authorities of” said stats 
from any unapproprialed, non-minveral, public land in said. State, in quantities not 
less than the smallest legal subdivision; and when selected in couformity with the 


terms of this act, the same shall be duly certified to said State by the Commissioner 
of the General Land Office and approved by the Secretary of the Interior. 


Under this act the land which the State is authorized to select. must 
be “unappropriated, non-mineral, public land.” If it is “appropri- 
ated” at the date of the State selection, then it is not of the character 
contemplated by the grant, and a nari fication thereof to the State 
would be null and void, and would not divest the Pepirinent of its 
jurisdiction over the jane: 

In the case of Charles Culverwell (15 L. D., 99), it was held that the 
- settlement right: of a qualified homesteader excludes the land covered 

thereby from selection under the grant of June 16, 1880, to the State of 
Nevada. It was said in that case: | : 

If at the date the State selected the land i in list No. 127, the applicant was then a 
settler on the land in question, having the qualifications of a homesteader, it can 


not be said that the tract so settled upon was “unappropriated” public land, and. 
if not, the State was not authorized to select it as part of its two million acre grant. 


Scott alleges that he settled upon the land here involved in 1874, 


long prior to the State’s selection, and that he was living upon ane 44 


claiming it at the date of said selection. It is true that at the time 
this selection was made Scott’s entry covered adjoining laud, but he 
claims that this was a mistake, that he intended to enter the land upon 
which he was residing and supposed he had done so. If the statements 
made in Scotts application are true, then the land upon which he was 
residin g at the date of the State’s selection was not ‘ unappropriated” 
. public land, and consequently was not of the character contemplated 
by the act of June 16, 1880, notwithstandin g the fact that by mustake 
; his entry was for different land. 
Your office decision rejecting Scott's application is accordingly 
reversed, and you are directed to notify the local officers to order a 
_ bearing, of which both parties shall have due notice, to determine the 
facts in regard to Scott’s settlement and entry, after which the case 
will be adjudicated in the light of the principles here laid down. 
This decision is in place of departmental decision of pe 29, 1898, | 

‘whieh 3 is hereby recalled and revoked. 
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“RAILROAD LANDS—RIGHT OF PURCHASE—HOMESTEAD ENTRY. 


J USSILA v. OARRAT. 


The act of January 23, 1896, iigsonante with actual residence as a prerequisite to the 
‘right of purchase under section 3, act of September 29, 1890, where the lands 
applied for have been fenced, or otherwise improved, does not operate to create 
aright of purchase in one not having such right prior thereto,.as against the 
adverse claim of a homesteader acquired under the original ects, and the 
amendments thereto enacted prior to the statute of 1896. | 


Secretary Bliss to the Commissioner of the General Land Office, ae 2. 
(W. V. D.) ee :)- s (HG) 


George Carratt says: from the decision of. your office of April 18, 
| 1896, holding bis homestead entry, made September 6, 1893, for hie: 
i. 1 of the NW. 4 and lots land 2 of Sec. 7, T. 3 N., BR. 15 E., W. M,, 
within the limits of the Vancouver, Washington, (and district, Bab jaeb 
to the right of purchase of John E, Jussila. | 

The tract involved lies on the line of the Northern Pacifie Railroad 
“Company, between Wallula, Washington and Portland, Oregon, and 
is included in the lands forfeited by section 1 of the act of September 
29, 1890 (26 Stat., 496). 

The application of John EH. Jussila to aces the said tract and 
also the NE. 4 of the SW. 4 of the same section, under section 3 of 
the act dfonenuill which is the only applieation fraipmitted with the 
papers, is dated January 16, 1893, and was filed in the local office Sep- 
tember 13, 1893, five days atter Garratt made homestead entry for the. 
quarter section applied for by him. 
Notice of the intention of Jussila to make final proof upon his oot 
cation was published by the local office, as of date December 3, 1892, 
but no application appears in the record or accompanying papers prior 
to the one of January 16, 1893. He adwits in his testimony that but 
one application was ade althou eh his appeal.from its rejection states 
that he made purchase application “long before the said homestead 
entry” of Carratt. This variance is, however, of 10 moment, as. the 
right to make the purchase application in this case does not depend 
upon the time when it was made. His application to purchase was _ 
rejected, together with the final proof accompanying the same, because 
of its conflict with the uncanceled homestead entry of. Carratt. 

Jussila thereafter instituted a contest, alleging in his affidavit of 
contest that Carratt | 
has illegally entered said tract and adanientls interfered with the right of said 
John E. Jussila to enter said tract under section 3 land erant forfeiture act of Sept. 
29, 1890; that said John E. Jussila settled the said tract in (the) spring of 1886 
and fared the whole thereof that year and have (has) had peaceable possession 
. thereof ever since (the) spring of 1886; that he held said-tract in connection with 
the NE. + of SW. 4 of said section upon which he resided a Beer of the years 1887 
and 1888. rhe 


634 DECISIONS RELATING TO THE PUBLIC ‘LANDS. 


The testimony was taken November 23, 1893, before an officer. 
appointed by the local office for that purpose, and upon consideration | 
thereof, the local office held that the contestant was not entitled to pur- 
chase the tracts applied for under said act, because he did not have a 
contract or license to purchase the same from the Northern Pacific 
Railroad Company, and was not a settler within the meaning of the 
act, and recommended that his application and final proof be nelenvee 
and the homestead entry of Carratt be held intact. 3 

Jussila appealed from the decision rejecting his application ena final 
proof, but did not perfect his appeal in the contest case, as his notice 
of appeal did not specify the errors complained of and he did not fur- 
nish service of notice or file another appeal in conformity with the 
rules of practice. Your office held, however, that he protected his 
rights by luis appeal from the naiecHon of his final proof, and that they 
were preserved by the act of Congress of J anuary 31, 1893 (27 Stat., 
427), extending the time within which persons were entitled to pur chase 
lands forfeited by said act of September 29, 1890, to January 1, 1894, 
which was further extended by the acts of December 12,1893 (28 Stat., 
15), and January 23, 1896 (29 Stat., 4), to January 1, 1897, and because 
the last mentioned act provides that actual residence upon thelands by 
persons claiming the right to _purchase the same shall not be required 
where such lands have been fenced, cultivated or otherwise improved 
by such claimants, and limiting the ri ight to pur chase thereunder to an 
aggregate tract or tracts, whether contiguous: or not, not ‘exceeding 
three hundred and twenty acres. 

The evidence considered at the heari ing discloses that J ussila made 
no Improvements upon the tract in dispute, except to construct a fence 
enclosing it with an adjoining forty acre tract which he also seeks to 
purchase, and that a house and other improvements thereon were. 
located upon such adjoining tract. His period of residence was limited 
to about three months in each of the years 1887 and 1888, the fence 
having been built in 1886. He now resides in an adjoining township, . 
and has always used the premises within the enclosure for a pasture. 
One of his witnesses stated that he (Jussila) had not lived in the 
“shanty ” on the tract applied for by him for about five years, and this 
testimony is undisputed. Carratt had not, at the time of the hearing, 
- which was had between two and three months after making his entry, 
settled upon the tract, but had hauled materials for a dwelling thereon, 
and desisted from farther attempts to make settlement on account of 
the beginning of the contest against him, and because an attorney for 
Jussila had notified him, after the entry, not to s0CRIS upor or improve 
the tract.. | 

Jussila testified that he made application to purchase tbe tract in 
June, 1891, but withdrew such application. He was confused in his 
statements upon this point, but finally admitted that he made but one 
application, the one now under consideration, which reached the local 


DECISIONS RELATING TO THE PUBLIC ‘LANDS. 635 


office alter Carratt’s entry. He claims fiat he could not secure the. 
amount required to meet the purchase price of the tract applied for by 
him, and it appears that he did not transmit his application and the 
final proof taken before a United States circuit court commissioner 
January 16, 1893, to the local office until September 11, 1893, the cause 
of the delay eine that he needed the money for other purposes, and 
because the time for purchase had been extended one year. He did 
not claim under license, contract or conveyance with the Northern 
Pacific Railroad Company, the former grantee of the forfeited tract, 

for the purchase of the lands, prior to January 1, 1888, or at any time, 

although he insists that he “settled” upon the lands with the intention 
of purchasing them from said company. | 

It is apparent that Jussila had no rights as-a settler to the tract he 
applied to purchase. His residence upon the tract during three months 
in each of the two consecutive years following his enclosure of the tract- 
did not constitute a settlement of the tract, with the intent to purchase 
the same from the railroad company, as he abandoned his temporary 
occupancy thereof for five years prior to the hearing, and used -it as a 
pasture, without making any attempt at cultivation. His improve- 
ments are estimated in his rejected final proof at two hundred dollars, 
but at the hearing they were estimated to be worth from four hundred 
to five hundred dollars. 

It may be true that he had i seapeable possession” of the tract 
enclosed by him, from the time of such enclosure up to the time that 
Carratt entered the land and hauled building materials thereon, but 
such bare possession, without any ‘‘deed, written contract with, or 
license from” the railroad company grantee or its assigns did not bring: 
him within the terms of the original forfeiture act or the acts amenda- 
tory thereof, existing at the time of his application and at the time of 
the hearing of his contest against Garratt. There can be no such 
thing as “settlement” disassociated with “residence.” Although. “set- 
tlement” may precede ‘‘residence,” yet it must be with a view to resi- 
denee. , The going upon or improvement of land, otherwise than with 
a view to residence “within a reasonable time thereafter,” may be 
“occupation,” but not “settlement”? This interpretation is adopted by . 
Subsequent amendatory legislation in the act of June 25, 1892 (27 
Stat., 59), which permits extension of time only to purchasers “actually. 
residing” upon the tract aes for. James ©. Daly (on poew) 18 
L. D., 571, 572. 

“The second amendatory statute—that of J anuar y 31, 1893 (27 Stat., 
427),—extended the time to persons “entitled” to purchase Jands for- 
feited, to January 1, 1894, and the third amendatory statute—that of 
December 12, 1893 (8 Stat., 15),—further extended the time to the 
same class of persons. to J anuary 1, 1897, and contains the following 

proviso: : 


That nothing Heal sontanita: shall be so aoneniad as. to interfere with any 
adverse claim that may have attached to the lands or any part thereof. . 
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The statute of Januar y 23, 1896 (29 Stat. ils also extended the time 
to the same date, and dissonsed with denial: residence as a prer equisite 
to purchase, where the lands applied for have been fenced, cultivated 
or otherwise improved by the claimants, and the statute of February. 
18, 1897 (29 Stat., 535), further extended the time to purchase to Janu- 
a 1, 1899, and has a proviso identical to that of the act of December 

2, 1893, protecting adverse: claims that may have eteiene: to any of 
re forfeited lands. © 

Prior, then, to the enactment of this iatate of J antiary 23, 1896, 
Jussila had no right whatever to purchase the tract applied for by him, 
as he did not fall within the classes of persons protected by the original 
statute forfeiting the lands and the supplementary legislation extend- 
ing the time to purchase. He had not settled upon the lands with the 
intention, in good faith, to secure title to the same from the railroad 
company, and his acts subsequent to his enclosure of the tracts, show © 
that he did not intend to become, and was not, an actual settler thereon. 
His possession was without any authority from the company,,. accepted - 
by him, which made him a licensee, grantee or contractee with the com- 
pany, as he does not show that he ever accepted any general permission 
to go upon the tracts, or had applied for permission to occupy the same 
or settle thereon. Ward’s Heirs v. Laborraque, 22 L. D., 229, 232; 

This proviso to the statute last mentioned dispenses with the neces- | 
sity of establishing actnal residedce upon the lands applied for, and 
requires proof of cultivation, fencing or other improvement only of the 
tract applied: for, and would permit the purchase of the tract applied 
for by J ussila, if thera had not been in existence the valid and existing 
entry of Carratt at the time of the taking effect of the act. “It can 
not be seriously contended that Congress by this: latter: legislation, 
particularly in view of the repeated legislation to protect adverse. 
claims, intended to wipe out valid existing entries. It was held in 
the recent similar case of Cooper v. Scherrer, 26 L. D., 251: 

- As Cooper did not have possession of said lands under a deed, written contract or 
license from the company, he did not come within the first nee provided for by sec- 
tion 3 of said act, and as he had not estwblished a residence on the land claimed by: 
him, he did not come within the second class, provided for by said section. This 
was the law in force at the date of the rejection of his application and the allowance 
_ of the homestead entry of Scherrer. The atnendment of said section made by the 
act of January 23, 1896, supra, which provided ‘‘that actual residence upon the: 
lands by persons claiming the roth to purchase the same shall not be required where 
such lands have been feucoul: cultivated or otherwise improved by such claimants,” 


will not operate to divest thé right acquired by the homestead settler under the act 
as originally passed and prior to said amendinent. 


See also Weidert et al. v, Kroll, 25 L. D., 522, 5245 James C, Daly, 17 
L. D., 498, 500. oo | 

This ruling seems dea of fhe case at ae as it appears that Jus-. 
sila had not made a bona fide settlement upon the tract applied for by 
him, followed by residence thereafter maintained, had not applied to 
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purchase the same from the railroad company whose lands were for- 
feited by the act of September 29, 1890, and did. not hold the lands 
under any license, contract, deed or other authority from said company 
at the time of Carratt’s entry, or at the tiie of the hearing. The 
amendatory act mentioned, dispensing with actual residence on the 
land applied to be pueehased. does not, therefore, oper ate to divest the 
right acquired by Carratt, under the ciel act and the supplemen- 
tary acts amendatory thereof, as they existed at the time his right © 
attached to the land. 

If Carratt has not complied with the provisions of the Goniesbena 
Jaw since his entry, by making proper settlement and residence within 
apt time, or in other material respects, that matter may be determined - 
by aoenaE contest between the parties. If at any such further hear- 
ing it should be found that he has not complied with the homestead 
laws, the application of Jussila to purchase the tract nay be renewed. 
Cooper v. Scherrer, 26 L. D., 251, 252, supra. 

‘ The decision of your office is reversed, The final proof of John E, 
Jussila and his application to purchase will be rejected, and the home- 
stead entry of George Carratt will remain intact. 


TOWN LOT —ASSESSMENT—DEPOSIT TO PAY COST OF CONTEST. 
J OHN S. SMITH 


‘An applicant for a deed to a town lot in jnishowis is nai entitled to receive credit 


for an unreturned deposit, due such applicant and made to defray the costs of a ~ | 


contest, as against the assessment levied on said lot by the town site trustees. 


Secretary Bliss to the Commissioner of the General Land Office, May 10, 
(W, V. D.) 1898. zl — (G. B. G.) 


With your letter of February 8, 1898, is transmitted to the Depart- 
ment the appeal of John S. Smith from the decision of your office of 
September 27,1897, sustaining the action of townsite board No. 6, in 
refusing to issue deed to Smith for lot 27, in block 24, townsite of 
Perry, Oklahoma Territory, until the full amount of assessments levied 
thereon had been paid, and refusing to allow him credit on such assess- 
ment for money deposited by him with Amos B. Fitts, late disbursing 


agent of townsite board No. 8, at Perry, Oklahoma, to secure the pay- - 


ment of expenses of a contest case involving title to the same lot.. 

It appears that in the contest case of Lyman Hall e al. ». John 8. 
Smith, before townsite board No. 8, in which was involved the lot in 
question, Smith deposited with Amos B. Fitts, then the disbursing 
agent of said board, the sum of $68.95; that Smith was the successful 
party in said proceeding, and that no part of said sum has been 
refunded to him; that the full amount of assessment against said lot is 
$151; that upon the tender of $82.05, the difference between $151, the 
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full sinone of assessment on said lot, and $68.95, the amount of said 
- deposit, the said sum of $82,035 was refused by the disbursing agent of 
said board No. 6; and that said board declined to issne deed until the 
~ full amount of pecceenICats ou said lot, $151, be paid. | 
— No question is made of the legality of the assessment, but it is 
insisted that Smith should receive a credit on the amount due the 
United States, in that behalf, of the amount deposited as aforesaid. — 
Section 11 of the “Regulations provided by the Secretary of the 
Interior for the guidance of trustees in the execution of their trust,’ 
by authority of the act of Congress approved May 14, 1890 (26 Stat., 
109), provides, among other things, that after setting’ apart to the 
parties entitled to receive the same lots, blocks, squares, or ground, 
and placing a valuaticn on the sane as thereinbetore provided, ‘sand 
trustees 
will proceed to determine and. assess upon such lots and blocks according to their 
value, such rate and sum as will be necessary to pay for the lands embraced in such 


- townsite, costs of survey, conveyance of lots, and other necessary expenses, including | 
compensation of trustees, as provided for in said act. 


Section 13 provides that whenever two or more claimants are found 
for the same lot, block, or parcel of land, said trustees shall proceed to 
hear and determine ineepntrevetey as therein specifically directed, and 
by section 20, “in order to secure the payment of costs,” a deposit 
“with the disbursing officer of the board” is required, sufficient to 
cover and pay all “costs and expenses,” and, further, “upon the final 
adjudication of a case, ou appeal or otherwise, the sum deposited by 
_. the suecessful party shall be restored to him subject to the rules in 

- such cases.” (19 L. D., 334, et seg.) | | 
-Inasmueh as these copulations required the deposit in question to 
- made with ‘the disbursing officer of the board,” such disbursing officer 
being an officer of the United States, and that officer having failed to 
restore the money, the contention of the appellant, that such sum should 
be set off against the amount of his indebteduess to the United States 
erowing out of substantially the same proceeding, is not without force: 
However, no law or regulation is provided for the application of this 
money in payment for the land involved, but on the contrary it was — 
deposited to cover costs and expenses of the contest and was to be 
returned by the officer directly to the claimant,.in the event of his 
success in the contest. 

The decision of April 21, 1898, herein is eeuilea ‘and your office 
decision which was appealed from 3 is affirmed. 


~“ 
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PRACTICE—MOTION FOR REVIEW—APPEAL-SOLDIER’S FILING. 
THRAILKILL v. Lone. 


A motion for the review of a Commissioner’s decision that adversely affects both 
| parties to the litigation, filed in time by one of said parties, operates to suspend | 
all action under said decision until the disposition of said motion, and during 
such period of suspensiou neither of the parties is reyuired to appeal. | 
Schweitzer v. Hilliard, 19 L. D., 294, overruled. | 
' A soldier’s Lomestead declaratory statement does not operate to protect a prior 
settlement claim of the soldier to the land embraced within said filing. 


| Secretary Bliss to the Cominissioner of the. General Land Office, May 10, 
(W. V. D.) a 1898. | (Od. W,) 


On April 20, 1892, Samuel L. Long filed soldier’s declarator y state- 
ment for the NE. ~d of Sec, 20, T. 17 N., R. 7 W., at Kingfisher, Okla- 
homa. On April 26, 1892, Milton i. Thrailili made homestead entry 
for said tract. On October 17, 1892, Long made homestead entry. 

Without calling on Thrailkill to show cause why his entry should not 
be canceled, on December 8, 1892, your office held his homestead entry 
for cancellation. On December 21, 1892, Thrailkill filed an affidavit in 
the local office alleging prior settlement and praying that the action ‘of 
your office of December 8, 1892, be set aside and a hearing ordered on 
his allegation of prior settlement. February 8,1893, Thrailkill filed an 
appeal from the action of your oflice of Decomber 8 1892, which was 
forwarded to the Department November 7, 1893. 

A hearing was had on the grounds of contest charged by Phrailkill, bs 
which closed June 17, 1893, and which resulted in a decision of the 
local office finding Thrailkill to have been the first settler and es 
‘the land to him. Long appealed. | 

On June 20, 1894, the Department having under consider ation Thrail- 
kill’s appeal on the action of your office of December 8, 1892 , hold:. 
ing his entry for cancellation, found that the appeal presented only a 
preliminary question and that your office had rendered no decision on 
the merits of the case. The appeal, with the BCE was: returned to 
your office for consideration. 

May 28, 1895, your office remanded the case to the local office and 
returned the record for further action on account of irregularities in 
the proceedings, and a further hearing was had, which closed October 
_ 80, 1895. The local office rendered a second decision, in which they 
found that plaintiff and defendant had made simultaneous settlement 
and recommended that each party take the eighty-acre tract upon 
which his improvements are located. From this decision both parties 
appealed. . | - 

On April 24, 1896, your office considered’ the case and affirmed the 
decision of the local office. Long moved for review of said decision, 
and on August 1, 1896, upon a review of your decision of April 24,- 
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1896, a different conclusion was reached-and so much of your said office 
deccion as awarded to Long eighty acres of the tract in question was 
revoked, Long’s entry held for cancellation, and Thrailkill’s entry held 
intact. 
The case is before the Department on the appeal of rere from your — 
office decisions of April 24, 1896, and August 1, 1896. | 
The following are the rounds of error alleged: 


1. In finding that contestant and defendant settled on ail land simultaneously. 
2. In not finding that Thrailkil] had the burden of proof. 
_ 3. In not finding that Thrailkill made no settlement on this land until after Long’ 8 
settlement. : 7 
_ 4. In not holding that a party can not make settlement by simply riding a horse 
at full speed npon a tract of public land. (W.Reno City 1. Snowden, 23 L. D., 74.) 
5. In revoking the decision of April-24, 1896, so far as it awarded. aan ae the 


: land. to Long. 


6. In overlooking the fact that said decision of April 24, 1896, had become final, ag 
far as Thrailkill is concerned, by reason of his failure to appeal. _ 
~~ 49, In holding that Long was in laches with his entry on said Jand. 
8. In holding that Long was not protected by his soldier's filing. 


The sixth ground of error is in the nature of a plea to the jurisdic. 
tion of your office to change the judgment in favor of Thrailkill in the 
decision of April 24, 1896, so as to enlarge his rights thereunder, when 
he had not appealed and when said decision had become final as to him. 

For several reasons this proposition is not tenable. It assumes that 
a decision can become final pending a motion for its review filed in 
time, when the rules of practice provide eaDECes to the contrary. | 
Rule 79 of Practice is as follows: | : 

. The time between the filing of a motion for rehearing or review ‘anid the notice of 


the decision upon such motion shall be excl uded in Companns the time allowed for 
appeal. 7 


_Long’s motion for review covered the whole case and kept in issue 
the. entire tract of land in dispute, and it was competent for your office, 

on review of the original decision, to make an entirely different dis- 
’ position of the land from that made in the original decision. Thrail- 


kill had a right to await action on Long’s motion for review, without 


detriment to his right of appeal after it was disposed of, if he desired 
to do'so. As your office set. aside so much of the decision as was . 
adverse to him, he found no cause for appeal. Yonr office, however, 
was not dependent upon the action of either of the parties for authority 
to correct any error in the original decision discovered before jurisdic- 
tion of the case was removed by appeal.to the Department, but might 
do so sua sponte, as decided in the case of Littepage v. J ohnson oe I. - 
D., 312), and other cases therein cited. 
It is true that the Department in the case of Schweitzer v. ‘Hilliard 
et al., 19 L. D., 294, held that Rule of Practice 79 can only be invoked 
on behalf of a litigant. who has himself filed a motion for review; that 
 gaid rule is not for the benefit of parties who have no such motions 
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pending, but a re-examination of the question leads to the conclusion — 
that such holding is not in accordance with the intent of the rule under 
consideration. 

The operation of a motion fo review is necessarily to suspend all 
action under the decision in question, and where said decision affects 
adversely the rights of two parties, and one applies in time for a review; 
it would serve no good purpose to require the other party to appeal. . 


In such cases the Department had already held, substantially, before . 


the case of Littlepage v. Johnson that where one ee moved for a review 
and the other appealed, and both in time, your office retains jurisdiction 
of the case to dispose of the motion and render judgment on the merits 
of the case between the parties. Gray v. Ward et hes 5 teas oe 
- Moore v. Pentecost, 18 L. D., 575. Ss -  f 
The ease, therefore, of Schweitzer v. Hilliard e¢ al, must be, and it 
is hereby, overruled, in SO far as. it. conilicts with the views. eae 
. expressed. | | | 
As your office had authority to dispose of the whole subject. matter 
of controversy in the decision complained of, it remains to be considered 
whether it has been properly disposed of or not. | 
—- The seventh and eighth grounds of error present questions of iwi 
_ which were by your office considered conclusive of the rights of the | 
parties. It was held that Long’s soldier’s declaratory statement did 
not relate to and protect bis settlement made the day previous, so as to 
make such settlement the beginning and predicate of his claim, but 
that he must stand either upon his settlement or upon his declaratory | 
statement. The position taken is supported by the cases of Pickard v. 
Cooley (19 L. D., 241), and Wood #. Tyler (22 L. D., 679). 


In the supplemental brief filed by Long’s counsel, the position istaken _ | 


- that the principle decided in the cases cited, supra, is contrary to the 
former rulings of the Department, and that the effect of your office — 
‘decision is to abridge Long’s rights under sections 2304 and 2305 or the 

Revised Statutes. Said sections are as {ollows: 


‘SEC. 2304. Every private soldier and officer who has served in the army of the 

United States during the recent rebellion, for ninety days, and who was honorably 
discharged, and has remained loyal to the government, including the troops mustered | 
into the service of the United States. by virtue of the third section of an act appr oved. 
February thirteen, eighteen hundred and sixty-two, and every seaman, marine, and 
officer who has served in the navy of the United States, or in the marine corps, - 


during the rebellion, for ninety days,and who was honorably discharged, and has _ 


remained loyal to ihe government, shall, on compliance with the -provisions of this 
chapter, as hereinafter modified, be entitled to euter upon and receive patents 
for a quantity of public lands not exceeding one hundred and sixty acres, or one — 
quarter-section, to be taken in-compact form, according to legal subdivisions, includ- 
ing the alternate reserved sections of public lands along the line of any railroad or 
other public work, not otherwise reserved or appropriated, and other lands subject 


to entry under ie homestead laws of the United States; but such homestead set- 
tler shall be allowed six months after locating his Homestead, and filing his declara- a 


tory statement, within which to make his entry and commence his settlement and a 
improvement. — . | 2 @ 5 
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Suc. 2305. The time which the homestead settler has served in the army, Navy, or 
marine corps shall be deducted from the time heretofore required to perfect title, or 
if discharged on account of wounds received or. disability incurred in the line of 
duty, then the term of enlistment shall be deducted from the time heretofore required — 
_to perfect title, without re ference to the length of time he may have served; but no — 
patent shall issue to any homestead settler who has not resided upon, improved, and 
 eultivated his homestead for a period of at least one year after he shall have com- 
‘menced his improvements. 7 a 


There is nothing to be found. i in these se ahiois Se was intended to, 
or does, relieve the soldier from his obligation to comply with the 
requirements of the act of May 14, 1880 (21 Stat., 140), where he makes 
settlement prior to filing soldier’s declaratory statement, if he relies 
upon such settlement. The soldier’s declaratory statement is no notice 
of prior s*ttlement, but is notice of intention to settle and make entry 
within six months from date of filing. Long hada right on the opening 
of the Cheyenne and Arapahoe reservation to settlement—of which the 
land in question was a part--to compete with those who ran for it, and | 
sought to initiate settlement right to it on the day of opening, and the 
fact that.he availed himself of such right and made settlement on the. 


- day of opening neither abridged nor added to such right as he acquired 


by virtue of filing his soldier’s declaratory statement. , 

‘The method of initiating a claim to the land by going upon it and 
performing some act of settlement on the day of opening is separate 
and distinct from that of initiating a claim by filing a soldier’s declara- 
tory statement. In the former case, the third section of the act of May 
14, 1880, fixes the time within high notice of the claim is to be placed 
of totord, Said section 3 is as follows: | | | 
- That any settler who has settled, or who shall hereafter settle, on any of the | 
public lands of the United States, whether surveyed or unsurveyed, with the inten- - 
tion of claiming the same under the homestead laws, shall be allowed the same time 
to file his homestead application aud perfect his original entry in the United States 
Land Office as is now allowed to settlers under the pre-emption laws to put their 
claims on record, and his right shall relate back to the date of ‘Settlement, the same | 
_as if he settled under the pre- emption laws. — 

Failure to comply with the requirements of the section is fatal to the 
claim based on settlement. . | “3 : 

The contention that. the ane reversed a foriner rule and 
adopted a new one, in the case of. Pickard Vv. ey is not authorized 
by the authorities cited. 

it is as much the duty of the soldier to Bit his seiionione claim of 
record as it is the duty of any other settler. If it be suggested that 
Long was prevented from putting his settlement claim of record within 
ninety days by Thrailkill’s homestead entry, made April 26, 1892, the 
reply is, that if Long relied upon his settlement, he should lee filed 
contest against Thrailkill’s entry within the like period. — | 

In reference to Lon o’s settlement claim, it is not only objected that 
it is barred by the act of May 14, 1880, bit it is also insisted that Long 
could make no valid settlement, pecause. of his entry into the Cneyenue 
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and Arapahoe country during the inhibited neeat. Long does not 
deny being in this territory on business not a great while before the: 
opening, and it appears from the testimony that he passed within about: 
sixty yards of the land in question. He obtained no advantage over | 
Thrailkill or others by reason of it, as the land was in plain view from | 
_ the border of old Oklahoma, from which the parties who ran for it made 
their start on the day of the opening. It is not necesary to go into the 
question as to how it may have affected his qualifications as between 
him and the government, nor is it deemed necessary to consider the 
evidence as to which of these parties actually reached the land first on 
the day of the opening. Long seems to have elected to stand on his 
filing, and Thrailkill’s pr ior settlement being clearly proven, the findin g 
in his favor was proper. | 

Your office decision is accordingly affirmed. | 


MINING CLAIM-ORDER OF CANCELLATION—REINSTATEMENT. 
QUARTZITE LODE. | 


Where, by an order of the General Land Office, an amended survey of a mining 
claim is required within a specified period, the entry should not be canceled prior 
to a report from the surveyor-general’s office; and an entry so canceled must be 
reinstated, if it subsequently appears that the mineral applicant had in faet, in 
- due time, applied for and obtained from the surveyor-general an order for said’ 
ay eye: 


Secretary Bliss to the ponte tnie of the Gener al hana Office, May 13, 
(W.V.D.) | LEIS,” | “(G.B.G:) 


On December 30,-1884, John Harris, H. H..Metealf, Emma E. Gruber, 
and the Humboldt Mining and Smelting Company made mineral entry 
2401, for the Quartzite lode, Leadville, Colorado. 

By your office letter of December 18, 1886, to the U. S, survey or- 
general, at Denver, Colorado, that aiheer te was directed to “notify the 
claimants that they should furnish amended plat and field notes show- 
ing, in accordance with existing regulations,. the intersections with 
— surveys.Nos, 306 A., 377 A., 376 A., and 749 Humboldt lode claim.” 

It appears that ae did not receive notice of this order. | 

By your office letter of November 6, 1894, the local officers at Lead- 
ville were directed to notify the claimants and allow them sixty days 
within which to file plat and field notes of an amended survey, as 
required by said letter of December 13, 1886, to the U.S. surveyor- 
general, or show cause why said entry should not be held for canecella- 
tion, and, again, by your office letter, dated March 16, 1895, said local 
officers were directed to allow the claimants sixty days within which 
to file said amended field notes of survey and plat, and to advise said 
entrymen that in event of their failure to do SO, their.said entry would, 
in n the absence of appeal, be canceled without further notice to them. 
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Tt appears: Aine all of the claimants were notified of the contents of 
said letter of March 16, 1895, by registered letters, addressed to them; 
that the one addressed to Metcalf was receipted for, but that the others 

‘were returned unclaimed. — | 

‘By your office letter of. July 18, 1895, to the local. officers, said aitty 

-was held for cancellation, subject - the pene of appeal. ‘In that letter - 
it was said: . | | 

- Considerable difficulty has been experienced in getting satisfactory evidence of 

‘service upon said entrymen. 

- You should, if possible, ascertain the present post office address of each of these 
claimants, and notify tlem in accordance with existing regulations of the require- 
~~ ments contained in said letter of December 13, 1886, and that in case of their failure 
to furnish plat and field notes of the required amended survey, within sixty days 

from date of notice hereof, ov to take an appeal, said miner al enay No. 2401 will be. 

canceled without murther notice from this office, : 


August 29, 1899, copies of this decision were mailed, registered, from 
the local office to ae of the euntrymen. The copies sadrescetl to Met- 
calf and the Humboldt Mining and Smelting Company were received 
by them, but the others were returned unclaimed. 

These facts were reported to your office, and upon the further report 
of the local officers that no action had been taken by the claimants, said 
entry was canceled by your office letter of November 30, 1895. 

On March 20, 1896, said claimants made epErey oe for Ene: reinstate: 

ment of said canceled entry. | 

On March 30, 1896, one John J. MeGowan, by his icouiey, filed a 
protest against 1G reinstatement of said entr y, alleging a relocation of 
said Quartzite lode, and showiug by a copy of a location notice that the 
ground had been, since the snucellnGon: of said: entry, relocated as the 
AHongress lode. 

By your office letter of “April 25, 1896, the application for reinstate- 
ment was denied. 

This application for reinstatenient was renewed June ie 1896. ane a 
review and revocation of your said office decision of foal 25, 1896, 
requested, but by your office decision of June 19, 1896, the motion for - 

review was denied, and this second application to reinstate dismissed. 

On June 27, 1396, the entryimen filed a motion for a re-review of the 

— action of your office, and again requested that the action of your office 
be recalled and vacated. | : 

On J uly 3, 1896, counsel for the said J ohn J. MeGowan filed. a oGOn 

to dismiss the motion for re-review. 

On September 3, 1896, your office reviewing the whole ¢ case reversed 
former action, and said: | 


The motion to dismiss is aoeralod and the notion for re-review will be considered, 


-as said: motion for re-review presents one point not heretofore considered by this 


7 33 office. 


“Without discussing all the succmeatind: of error in said motion for re-review cited, 


oe - ata is sufficient to say that the ‘question raised upon which “he action of this office 
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hinges is one of jurisdiction. If atthe time the order of cancellation was made this: _ 
office had jurisdiction and authority of law to make the order, the entry cannot in 
view of the adverse claim of McGowan be reinstated. 
If however said order was, through inadvertence or mistake, made without war- 
rant ef law, then and in’ that case it never was operative, or of any force in fact, but 
was a nullity from the beginning. It appears from the record that thirty-one days 
before your office reported that no action had been taken by the entrymen, and 
forty-five days before the order of cancellation was made, entrymen had initiated 
proceedings toward compliance with the order for an amended survey, and that four 
days prior to the date of the order of cancellation the required survey had beem 
commenced, ; 5S : 
Entrymen in taking spane weet compliance: with the order of this office out to 
‘the right place, namely, to the U. 8. surveyor-general, made their application for 
the amended survey, deposited the necessary fees for office work and obtained the 
order for the amended survey, all in apt time, and more than twenty days piper to 
- the expiration of the period allowed them for appeal. 


' It is certain that if this had been known at this office at: the time, the order of : i 


—eancellation would not have been made. If the U.S. survey or-general had been 
required to report prior to the final action of this office, these record facts would 
have been before me. id 

The U. S. surveyor- general is a sonatiiiedt: part of the Department, and fie “ 

Department must take cognizance of his official acts.. This being true, the fact — 
that the entrymen applied to him in apt time for the amended survey, and that: 
he in his official capacity issued the order for the amended survey, preelnded this © 
office from making a valid order of cancellation, 

The order of cancellation, having been. made without a apart: from ve U. S. 

surveyor-general, and. in the face of the record facts in relation to this case, was a. 
“mistake and an. inadvertence, was made’ without jurisdiction or eo ot law, 
and for.that reason never was of any force.or effect, | 

Said order of cancellation is therefore hereby vacated: and set aside. 

Should this decision become fual, said mineral en try No. 2401 will be approved ts 
patenting. 

. From this aaueei MeGowan has appealed to the Department. 

‘This. appeal does. not. traverse any statement of fact made in the. 
decision appealed from, and the eight specifiations of error may be sum- 
marized, in the language of the appeal, as follows: "5 

In view of the above, we submit that the Commissioner's decteion Was eandered 
without authority of law, and even had the Commissioner jurisdiction under the | 
law and rules of practice to render a decision upon a motion for re- -Teview, in the 
presence of appellants’ motion to dismiss, said decision was erroneous in every con-_ 
clusion. Wherefore we pray that the aetision be reversed, and that the parties be 
~ left to settle the controversy as to their possessory rights before a& proper tribunal, _ 

| viz., a court of competent Jurisdiction , as provided by law. 


 Itis not thought necessary in this case to discuss the question of the 
jurisdiction of your office to reuder the decision appealed from, for it. is 
not material whether that jurisdiction be affirmed or denied. TE 
| affirmed, it results that the proceedings are in all respects regular. | 
under the rules of practice, and if denied, it would still devolve upor 
the Department to render such judgment i in the case as the law and | 
equities thereof appear to warrant. | 
- The case comes to-the Department. upon the appeal of WoGowan: anc — 
by thus invoking. the unquestioned and . unquestionable jurisdiction of 
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the Secretary of the Interi ior, he avers a just cause, and must stand or | 
fall by the merits of the case as shown by the whole record. 


It is believed that the claimants were under the circumstances a 


entitled to a reinstatement of their entry. - 
It is. not necessary to inquire whether they received legal notice of 
_ the orders emanating from your office, December 13, 1886, November 6, 
1894, and March 16, 1895, respectively. If jurisdiction of the parties 
was acquired under any of those orders, the right of the government to 
cancel the entry for non- compliance ee the requirements thereof was 
waived by the issuance of the aforesaid subsequent. order of July 18, 
1895; wherein the entrymen were given sixty days from notice thereof. 
to farnish plat and field notes of the required amended survey. The 
 CaSe was then one between the entrymen and the’ governinent, and so — 
far as the present controversy is concerned its status is the same as _ 
- though the government’s proceedings. i the eutr yinen had been 
initiated July 18, 1893. 
Claimants were not served with notice of this order until igines 29, 
1895. Within the time allowed, they made application at the surveyor- 


general’s office, and, on October 16, i895, that officer, at the instance _ 


and request of said entrymen, issued an order for the amended survey. 


required by your office. This order was issued thirteen days before the 


‘expiration of the time fixed by your said office order of J uly 18, 1895, 


The field work was not commenced until November 26, 1895, a the — | 


field notes were not approved by the surveyor-general antl ‘April By. 
1896, but when the entrymen had applied for and obtained the order of 
survey, the demands of the government had for the time being been 


satisfied, and the subsequent proceedings, being largely under the con- 


trol of officers of the government, laches may not be imputed to the 


iz entrymen for the delay in making and-approving said survey. 


The action of your office canceling the entry, November 30, 1895, 7 
was taken. without a report from the office of the surveyor- general, and 


Was clearly a mistake, ou account of which the claimants should fol be | 
; permitted to suffer. 


No sufficient reason appears for departmental interference ' with the — 
action of your office in the premises, and the decision appealed from is 
affirmed. 

In this connection it is cnonehe: proper to call the attention of your © 
office to the misapprehension and resulting mistakes whieh have appar- 
ently grown out of a lack of infor mation in your office of orders issued 
and action taken by the surveyor-general, aud to suggest that such 
‘procedure be adopted as will prevent a recurrence ther cof i rae. | 
Cases, . 
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_ INDIAN LANDS-ACT OF JANUARY 14, 1889. 
_FRep. A, SILVER. 


The right to make a second hemsaisea entry accorded: by the third proviso to sec- 
tion 6, act of January 14, 1889, extends only to persons whose first entry was 


toade prior to said act. 
The case of Hertzke v. Henermond, 25 L. D., 82, cited and followed, 


Secretary Bliss to the Commissioner of the General Land Office, May 13, 
(CW. V. D.) | 1898, (LL. L. B.) 


June 20, 1889; Fred. A. Silver made homestead entry for the NW. 4 
of Sec. 30, £1. 3 N., R. 64 W., Denver, Colorado, which was canceled on 
his relinquishment January 29, 1892; and the same day Christian Boh- 
linder made homestead entry for the east half of said aan section. . 


7 and. lot one in said section 30. 


_May 15, 1896, Silver applied at the local offices at Crookstou, Minne- 
sota, to, make homestead entry for the 8. 4 of the NW. 4 and the NW. 4 


of the- Sw. 4 , Sec. 22, and the NE. 4 of the SH. 4 end: lot 4, Sec. 21, 


T. 149 N.,, BR. 38 W., in said Or soliston land. district: ) | 
This application purports on its face to be made under the provisions 
of the act of January 14, 1889 (25 Stat., 642), but the applicant in his 
petition to be allowed to make the entr ry, asks that it be allowed under ~ 
the act of March 2, 1889 (25 Stat., 854). 

The register transmitted this application to your oftice, na by your 
office decision of July 3, 1895, the application w as denied; from which 
action Silver appealed. 

The land involved belonged to the Red Lake band of the Chippewa 
Indians and was ceded under the provisions of the said act of January — 
14, 1889, - 

The third proviso to the econ sectiou of said act is as lowes 
_ Provided, That any person who has not heretofore had the benefit of the home- 
stead or pre-emption law, and who has failed from any cause to perfect the title to’ 
a tract of land heretofore entered by him under either of said laws may make a 
~ second homestead entry under the provisions of this act. (25 Stat., top of page 645.) 

The use of the word “heretofore” in said proviso renders construc-_ 
tion. unnecessary to show that the benefits of the proviso were designed 
to be extended to those entrymen only who had made entry prior r to the 

- passage of the act. 
- Without here deciding whether the petitioner comes within. the 
remedy of the act of March 2, 1889 (the tract applied for being Chip- | 
pewa land), it is sufficient to say, that the construction placed upon 
that act in the case of Hertzke », Henermond (25 L. D., 82), still 
adhered to, would prevent the allowance of his application (heveusider: 
- It is not necessary to discuss the authority of his attorney to act in 
the matter of his appeal from your office decision, nor the action. of 
your predecessor thereon, for the application must be denied for the 


648 o DECISIONS, RELATING TO THE PUBLIC LANDS. : 
— second reason assigned m your said office decision, namely, that the 
law invoked does not authorize second entries where the first entry was 
made subsequent. to the passage of the act. | : 


‘With his appeal Silver forwarded an application for the “repayment | 
of the purchase money paid on entry of the NW. 3 of See. 30, T. 3, RB. 


64, as per certificate No. 14342, issued at Denver, Color ado, bearing +9 


date the 20th day of J une, 1889,” 

As this application was made and ianenitied subaecatent to he 
decision of your office, and so was not considered by youv predecessor, _ 
itis herewith retur ued for action. thereon by your office. | 7 
| The decision of your office, i in so far as it denies the pleat of Silver 
to make entry of the land applied for, is affir med, | 


ARID LANDS—RESERVOIR SITE—WITHDRAWAL~ENTRY. 


MARIUS THoRUP, 


The act “of August 30, 1890, repealed the. act of October 2, 1888, in so far as aide act 
. operated to create a general withdrawal of lands susceptible of irrigation, hence 
a homestead entry of lands so released from such withdrawal, made. at a time 
when they are subject to entry, though subsequently included within the limits 
of a reservoir site, may be carried’ to patent irrespective of the provisions of the 

act of March 3, 1891. 


Secretary Bliss to the Commissioner of the General Land Office, May 18, 
(CW. Y. D.) W898. | (C. J. G.) 


May 8, 1891, Marius Thorup made homestead entry for the E. 4 of the 
NE. } Sec. 9, and the W. $ of the NW. 4 Sec. 10, T.68., B. 42 E., -B. M., 
Blackfoot, Idaho. | 

January 20, 1897, this Department, upon the recommendation of the 
' Director of the United States Geological Survey, directed that certain 
lands, including the tract described, be segregated for a reservoir site 
for the Fort Hall Indian Reservation, and that further entries or filings 
on the lands designated be refused in accordance with the act of 
October 2, 1888 (25 Stat., 526), as amended by the act of August 30, 
1890 (26 Stat., 391). October 23, 1897, Thorup submitted his final proof, 
ttpon which final certificate isened the same day. It appears from said 


proof that he established actual residence on the land in question | 


April, 1891.. He was therefore an actual settler on said land at the date. 
the reservoir site was located and selected, which was in non 
1896. : 
April 26, 1898, your office Praneiaieted Thorup’s ‘final papers to this 
7 Department, with request to be advised as to whether or not his entry — 
should be approved’ and passed. to patent. Reference was made in . 
your office letter of tr ansmittal ~ the case of pre eer D. Gillis, 25 i . 
D. 221. | 
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In the departmental decision referred to by your office Mrs. Gillis 
| was shown to have been an actual settler on the land claimed by her. 
‘not only at the date of the location of the reservoir site, but a bona fide _ 
_ settler and occupant. prior to the passage of the act-of October 2, 1888; 
hence her rights thus secured were not impaired by the su bacguent - 
withdrawal of the land for a reservoir: site, as said land was wholly 
excluded from reservoir purposes under said act. Thorup, however, 
made actual settlement subsequently to the passage of said. act. 

The act of October 2, 1888, ponveing aie’ a pene withdrawal, 
Including 7 , 

‘all the lands which may hereafter be desipanted or selected . » « « for. sites for 
_ reservoirs, ditches or canals for irrigation purposes and all the lands made aenas ' 
ble of irrigation by such. reservoirs, ditches or canals, 

Under the act of August 30, 1890, reservoir sites theretofore- located 
aud selected were to remain segregated and reserved from entry and 
settlement, but said act repealed so much of the act of October 2, 1888, 
as withdrew from entry, ‘settlement and occupation “all lands made 
susceptible of irrigation by such reservoirs, ditches or canals, and — 
- allowed entry for and settlement upon said lands “in the same manner — 

as if said law had not been enacted. ” The act of March 3, 1891 (26 — 
- Stat., 1095), further restricted reservoirs to ouly so much land as might 
be necessary for their construction and maintenance; | 

— excluding as far as practicable Jands occupied by actual settlers at the date of the 
location of said reservoirs. 

It is su egested in your office letter that as Thorup was an actual set. 
-tler on the land in question at the date of the location of the reservoir 
site, said land appears to have been excluded, under the last mentioned 
act, from the site of the reservoir “so far as pRacroa ble This is true, 
but such disposition of Thorup’s case would make the completion of — 
his entry for this land contingent upon whether or not said land shall 
be found actually necessary for the construction and maintenance of 
said reservoir. It will be observed that under the act of August 30, 
1890, amending the act of October 2, 1888, Thorup made his entry at 
a cme when the land was subject thereto; ; and the land embraced 
therein was from such time segregated from the public domain and 
excepted from the subsequent withdrawal for reservoir purposes. 
Hence, under said act, his said entry should be ‘recognized and may 
_be perfected in the same manner as if the act of October 2, 1888, had ~ 
not been enacted.” Your office is accordingly advised that Thorup’s © 
entry should be approved and passed to patent without. reference to— 
the contingency provided for in the act of March 3, 1891. | 


650 DECISIONS RELATING TO THE PUBLIC LANDS. 


MINING CLAIM PLACER-SURVEYED LAND. 
Houmus: PLACER, 


A patent for a placer mining celeitt should describe ith igebaietieal accuracy the 
land intended to be conveyed thereby; and where snch a degree of accuracy, 
cannot be obtained under an application that embraces lands theretofore sur-- 

veyed and returned in irregular sub-divisions as ce all additional ‘survey 
will be peaeners eae : | 


Secretary . Bliss to the Commissioner ce the Gener al Land Ope, May 13, | 
CWeVe Diy 2 5 1898, ey re 8 (Pi J.-O, 


It appears that on December 28, 1895, Sone C. Currier et al.inade — 


. mineral entry of the Holmes ree mining claim, Sacramento, Cali-. 

fornia, land district, and the land included therein was deseribed as 
follows: lot No. 4, the W. 4 of lot 1, the W. 4 of the E. 4 of lot.1, the 
W. 4 of the SE. 4 of the NE. 4, and the W. 4 of the E. $ of the SE. 4 of 
the NE. 4, Sec. 3, T. 12 N, R. 10 E., M. D. M. | 

The township had been surveyed-and divided into legal subéivisions, 
and lot 1—the NE. 4 of the NE. 4,—over which this controversy arises, 
was originally less than forty acres and was returned asa lot. Since 
the original survey a part of it has been ai as a lode claun, which 
cuts down its area still more, — 3 

By decision of September 4, 1896, your office conceded that where 
placer claims are located on survey a land, and they are made to cen- 
form thereto, there is no. necessity for a survey and plat, and that land 
thus lovated may be in subdivisions of ten acres. It was said therein 
that the practice of your office has been to treat as legal subdivisions 
_ portions of forty acre subdivisions made fractional by mineral entries, 
and designated as lots; and to allow placer entries therefor without plat 
and survey, but that no warrant is found for the entry of tracts of less 
than ten acres by legal subdivisions without survey or pie except in 


_ the form of lots; that 


_ The reason for this holding snd for the refusal to- allow entry for less than Peri acre 
tracts (except as regularly designated) is obvious. : 
~ To allow entries by legal subdivisions (if such subdivi: isions can be called legal) — 
~ would be to dot the public domain (in mineral localities) with tracts of irregularly 
_ shaped pieces of land not designated by any series of lot” numbers, or by mineral 
survey numbers, and w ould tend to confusion and perhaps to mistakes 1 in the aoe 
of the public lands. | . 

On the other hand, if these tr acts are surveyed and desig nated ine a iil sur- 
vey number, their ieee and boundaries are fixed, and they can be eaeNy: found and © 
— described. -_ | 
Another objection to ee entry by subdivisions of such tracts, for instance the a 

NW.¢ of a lot containing 19.9 acres, is the difficulty of fixing the area of the aEaGD 

and ne relative areas of the other fractional parts of the lot. | 

In view of these facts I am of the opinion that tracts of land containing a less 
area than ten acres (unless designated by the surveyor-general as ‘“‘lots”) and frac- 
tonal parts of lots Inust. be surveyed and.platted as in case of placer claims on unsur- 
veyed lands, before mineral (placer) entry can be allowed therefor. 


DECISIONS RELATING TO THE PUBLIC LANDS, —- GB 


In the case, , therefor e, under pouciterabions you will notify the claimants that they 
will be required to apply to the U.S. surveyor-general for a survey of the tracts 
described in the entry as follows, to wit: W.4 of lot 1; W.4 of E.4 of lot 1. 


From this decision the claamants have appealed, on the grounds (1) 
that it practically nullities the inteut of the mining laws as far as they 
apply to the location and patenting of lands which have been pre- 
viously surveyed and designated as lots; (2) that your said office 
decision would impose unnecessary expense and hardship on placer 
mining applicants, and (3) that it is opposed to public policy in that it 
discourages the private ownership and improvement of mineral lands. 

After an investigation of the question here mvolved it is believed 
that the ruling of your office is correct. 

Inu addition to the reasons given in your office decision it may be said 
that in many township surveys there are fractional parts of land on the 
north and west sides of the townships. These may be more or less in 
area than the regular, or normal, legal subdivisions. When this occurs 
these fractional tracts are ies std as “Jots,” and given a number, 
together with the exact acreage each contains.” The designation of 
these irregular tracts is thereafter, in the records of the land depart- 
ment, knowu and described by their numbers, and not by what would 
be ordinarily their legal | subdivision. Jor instance, the tract involved 
is technically known as lot 1 of section 3, and not as ‘the NE. 4 of the 
NE. 3. When any part of the land iveluded in this legal designation — 
is deposed of by the governinent, its original identity, as to area, is 


lost. The surveyor-general, in- such cases, changes the area of the 


‘original lot ou the plats in his office, deducting the area segregated, 
and then records the-exact acreage remaining. : 

A lot is necessarily an abnormally shaped tract, w ether made by 
the ori iginal survey or caused by the segregation of a part thereof by a 
mineral entry. Hence to attempt to describe a part of it in the way 
that one would describe a legal subdivision, as is done in the case at 
- bar, would necessarily cause coufusion in the records as well as the 
posuliy of raising doubt as to the exact area patented. | 

The uucertainty. of this sort of description may be illustrated in this 
way: the description in the case at bar means, practieally, the west 
three-fourths of lot 1. There are no monuments in connection with this 
entry on the ground by which its identity van be fixed, and the legal’ 
subdivision from which it is carved out being less than forty acres, it 


is not improbable that if patent were issued with this description, it~ 


might be insisted upon by the patentees, or their assigus, that this 
description was intended to mean the west three-fourths of the actual 
acreage of.lot 1, and that acreage rather than a division by cardinal 
‘points was contemplated. In the case at bar there is a plat of the 
ground prepared by the applicants which shows that it is their inten- - 
tion to make the segregation by cardinal points, so that in this particu- 
lar case such a question might not be raised: But. this plat does. not 
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| necessarily become a part of the seconds of the office of the Rarvoron 
general; hence there would be no official record in his office of the same. 

There is some confusion in this case as to the acreage. or instance, 
the application is for 79,20 acres. Following the description given in 
the notice of application, in the published notice, and on those posted 
both on the land and in the local office, itis said that the tract contains 
80.46 acres, while in the register’s final certificate the entry is of 79.80 
acres. Whether these discrepancies are caused by reason of doubt as 
to the acreage in lot 1, does not appear, as the area or each tract 
included in the eutry is not given separately, — 

It is conceived to be the duty of the Depar tinent in issuing a eaten 


to describe with mathematical accuracy the ground conveyed. Itis — 


apparent that. this can not be done with the description that i is insisted 
upon in the case at bar, and if stich a degree of accuracy can not be 
obtained without an additional survey, it is inenmbent on the applicant 


to have the ground so described as that its situs may be denned! fixed. 


Your office pare men es is therefore affirmed. 


RAILROAD GRANT—JOINT RESOLUTION OF MAY 31, 1870. 
CoRLIS v. NORTHERN PacrFic R. R. Co. (ON REVIEW). 


~The joint resolution of May 31, 1870, while making a new grant to the Northern 
Pacific between Portland and Puget Sound, and enlarging the limits along the | 
Cascade branch within which indemnity might be taken, did not make a new. 
grant for said branch, hence, as to lands within the place limits along said line 
their status under the grant of ays , 1864, mnst determine the right of the 

_ , company thereto. 

The departinen tal decision herein of Angust 28, 1896, a0 L. ie 265, vacated. 


Seotiiars Bliss to the Couvns tines of ae General Land Office, May Yy 13, 
Cee 3 oe’ 1898. a i oer ees) 


This is a “motion for) review of ijpacte cues decision of nds cats 28, 
1896 (23 L. D.; 265), in the case of John H. Corlis v. Northern Pacific : 
Railroad. Company, aE the W. $ of the SE. 4 and lots 3 and 4 of 
Sec. 5, T. 23 N., R. 5 E., Seattle land district, Wa shington. 

The land in controvetey is within the place limits of the company’s. 
erant for what is known as the Cascade Branch of the Northern Pacific 
Railroad, and was listed by the company on September 21, 1888. The 
- road along this line was definitely located on March -26, 1884. 
~ The record shows that one Amos Hurst made homestead eutry of this 
land on June 26, 1869, whieh entry was canceled February 11, 1871. 

Subsequently. to ae on January 27, 1894, the plaintiff Heri: John 
H. Corlis, filed his application to male a homestead entry of the land, 
which was rejected by the local officers for conflict with the grant i. 
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said company. Your office approved the action of the local officers, but 
on the appeal of Corlis to the Department the decision of your office | 
was reversed, and it was here held that the tract in’ question was | 
. excepted from the company’s grant and subject to the homestead appli- | 
cation of Corlis. 7 7 | 
it was said in the decision under review: 
In determinin ¢ what lands were passed to the altered main or branch line as pro. O- | 
vided for by the resolution of 1870, said resolution must be considered in the nature 
_ of a new grant, and that only such lands as were public lands at the date of the Des: 


sage of said resolution were intended to be granted thereby. | | 
As before stated, the records show that the tract here involved was entered under 


- the’ homestead law June 26, 1869, which entry was of record uncanceled at the date 


of the passage of the joint resolution of May 31, 1870, andas against the grant made. 

by said resolution was an appropriation of the land. I must therefore reverse your | 
office decision and hold that the tract here in question was excepted from the com- - 
pany’s grant on account of its branch ney, and ‘is. BoUjee! to the ep eaile” of 
Corlis.. 


The reasoning of ie decision in support of the asuclosion reached 
was, therefore, substantially that the joint resolution of 1870 (16 Stat., ; 
378) was in the nature of a new grant to the company, that only such. — 
lands as were public lands at the date of the passage of said joint 
resolution were intended to be granted thereby, that at that date the. 
tract. in controversy was embraced in the homestead entry of Hurst, 
and therefore excepted from the grant. This being so, it followed that 
the land was public Jand, and subject to the application of Corlis when | 
made. | 

The ‘company’s motion for review was duly entered. In this 
motion it is urged that the decision aforesaid is manifestly erroneous, 
for the reason that the company took the lands along its Cascade Branch 
by virtue of its grant of July 2, 1864 (18 Stat., 365), and a under the . 
| joint resolution of 1870. _ : 

If the contention of the company in this behalf is sound, it would 
follow, the tract in controversy being free both at the date of the grant 
and the definite location of its road, that it passed to the company 
under its grant, and the decision complained of can not stand. 

By the act of July 2, 1864, a grant was made to aid in the construc- 
tion of a continuous jine of railroad—. 
- Beginning at a point on Lake Superior in the State of Minnesota or Wisconsin, | 
thence westerly hy the most eligible route, as shall be determined by said company, 
within the territory of the United States, on a line north of the forty-fifth degree of. 
latitude to some point on Puget Sound, with a branch via the valley of the Columbia 
River to a point at or near Portland in the State of Oregon, leaving the main trunk . 


line at the most suitable me not more than three hundred ne from its western | 
terminus. | 


The joint resolution of 1870 provided, smnone other things,— Hl 


- That the Northern Pacific Railroad Company be, and hereby i is, authorized ... < 
to locate and construct, under the provisions and with the privileges, grants, | 
and duties provided for in its act es incorporation, its main road to some point on . 
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Puget Sound, vie the valley of the Columbia river, with the right to locate and 
construct its branch from some convenient point on its main trunk line across the | 
Cascade Mountains to Puget Sound; and in the event of there not being in any State 
or Territory in which said main lin’ or branch may be located, at the time of the 
final location thereof, the amount of lands. per mile granted by Congress to said 
company, within the limits prescribed by its charter, then said company shall be 
- entitled, under the directions of the Secretary of the Interior, to receive so many 

sections of land belonging to the United States, and designated by odd numbers, in 
such State or Territory, within ten miles on each side of said road, beyond the limits 
prescribed in said charter, as will make up such deficiency, on said main line or 
branch, except mineral and other lands as excepted in the charter of said company 
of eighteen hundred and sixty-four, to the amount of the lands that have been 
granted, sold, reserved, occupied by homestead settlers, preempted, or otherwise 
disposed of subsequent to the BASSES of the act of oats Evy eighteen hundred and 
sixty-four. | 


‘The effect of this epilation: was to change ‘the company’s main line 
to the valley of-the Columbia river, where it had been authorized by 
_ the act of 1864 to locate its branch line, aud to change its branch line 
from. the valley of the Columbia river to a line across the Cascade 
Mountains where it had been authorized by the act of 1864 to locate its | 
main line. Under the act of 1864, however, one line was to stop at a 
point on Puget Sound and the other at a point at or near Portland, 
while by the terms of the joint resolution of 1870, both lines were to 
terminate on Puget Sound. For that part of the main line, therefore, 
extending from the original Columbia river line to Puget Sound, there. 


was no grant of lands by the act of 1864, but the joint redlauign of | 


1870 authorized the company to locate abd construct this new line | 
‘under the provisions aud with the privileges, grants, and duties pro- 
vided for in its act of incorporation” which. was the act of 1864. | 
Northern Pacific R. R. Co. 1. McRae (6 L. D. aa ae States i 
Northern Pacific R. R. Co. (152 U. 8., 295), _ | 

So far, , therefore, as said joint resolution relates to that part of the 
main line between the original Columbia river line and Puget Sound, | 
it conferred a new and additional grant on the company, but it did not - 
make a new grant for the Cascade Branch. It enlarged the limits 
within which deficiencies for losses might be satisfied, but in doing so 
referred to such enlarged limits as ‘‘ beyond the limits prescribed” by 
the company’s “charter,” being the act of 1864. This was a distinct. 
recognition of the grant of 1864 as a continuous one, and precludes the 
idea of a new grant along any of the lines authorized by that act, 
except as to the enlarged limits to satisfy deficiencies. | 

Moreover, this new grant of indemnity lands was in terms to make 
up deficiencies a | | 7 
to the ainount of the inte: that have been granted, ‘sold, reserved, occupied by 
homestead settlers, pre- empted, or otherwise disposed: of subsequent to the passage 
of the act of July two, sichtgen hundred and sixty-four, 

thus recognizing the continued existence of that grant and. qaNiane? 
_ further provision for its fruition. | | 
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In the case of Spaulding v, Northern Pacific Railroad Company (21 . 
L, D., 57), it was held (syllabus) : | 

At Portland, Oregon, the Northern Pacific has io seats the first for the line 
eastward, under the act: of 1864, and the second northward, under the joint resolu- 
tion of .1870, and, so far as the limits of the grant east of said city overlaps the 
subsequent grant, the latter must fail; and, as the road at such point eastward is. 
unconstructed, and the grant therefore forfeited by the act of September 29, 1890, 
the lands so released from said grant «do not inure to the later grant, but are subject 
_ to disposal under the provisions of said forfviture act. 


The main line of said road down the valley of the Columbia Liver wa 
never built, and the question in the Spaulding case was, whether cer- 
tain lands within the overlapping limits of the company’s grant on 
account of the original Columbia river line and the grant on account of 
the line running north to Puget Sound, passed to .the company on. 
account of said last. named line by virtue of the joint resolution of 1870, 
or whether they were granted to the company by the act of 1864 on 
account of said branch line, and, therefore, forfeited to the United 

States by the act of September 29, 1890 (26 Stat, £96).. | 
It was held, as has been seen, that these lands came within the pro- . 
visions of the forfeiture act (supra). To reach this conclusion it was 

necessary to hold, and’was: held, that these lands were granted to the | 
company by the act of 1864, aa were therefore not subject to the 
operation of the joint resolution of 1870.. eo 

. This: ruling is not in harmony with the ruling in the case at bar. . Lf 
the company took its grant within the limits of the original Columbia 
river line by the act of 1864, there would seem to be no reason for 
applying a different rule to the Cascade Mountain line. 

If it be suggested that it may be conceded that the company iebie | 
the lands along its Cascade Branch under the grant of 1864, and that 
still by the joint resolution of 1870 a new condition was imposed 
excepting from the grant those lands disposed of between the passage. 
of the act of 1864 and the joint resolution of 1870, the answer is that 
said joint resolution does not simply except lands disposed of between 
the passage of the act of 1864 and the joint resolution of 1870, in the 
sense that the status at the date of the joint eee shall be con- 
trolling, but provides that 7 
in the event of there not being... . atthetimeof the final location thereof, the mntoant 
of lands per mile granted by Congress to said company, within the limits prescribed 
by its charter [evidently meaning the act of 1864], ... . then said company shall 
_beentitled |. . . toreceiveso many sections . .. . as will make up such deficiency, 
on said main line or branch, to the amount of lands that have been granted, sold,- 
reserved, occupied by homestead settlers, pre-empted, or otherwise disposed of sub- 
sequent to the passage of the act of July two, eighteen handy ed an d sixty-four. 

The language, “subsequent to the passage of the act of July two, 
eighteen hundred and sixty-four” should be read in connection with 
the words “at the time of the final location thereof.” When so read 
together it is clear that Congress intended that if it were found at the 
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time of the final ipextion of the main or branch dine any: lands within. 
the primary limits of the original grant were embraced in any subsist- 
ing disposition thereof of the character named, madé since the act of — 
1864, the company would be entitled to take indemnity therefor, within | 


the enlarged limits. 


_ These views are not at variance with the rane of the supreme court 
in the case of the United States 2. Northern Pacific Railroad Company 
(152 U.58., 284), relied on in the decision under review in peu EDOTE of the 
conclusion reached ther ein. In that case it was ‘said: 


By the resolution of 1870 it was declared that if at the time of the final foeation 
of the company’s main line or branch there were not enough lands per mile within 
the prescribed limits; the deficiency could be supplied from lands within ten miles 
beyond those limits, other than mineral: and other lands as excepted in the charter 
of the company ‘to the amount of the lands that have been granted, sold, reserved, 
occupied by homestead settlers, preempted or otherwise disposed of subsequent to ~ 


the passage of the act of July 2, 1864.’ It is therefore clear that no public land dis- 


posed of after the passage of the act of July, 1864, was intended. to be embraced in 
the grant of May 31, 1870. , 


The lands involved in the ease then before the court were Salone that 


portion of the road between the original Columbia river line and Puget 


Sound, and, were therefore not embraced in the grant of 1864, but were 

embraced in the grant of May 31, 1870, made by the resolution of that 

“date. In that case the court ae said at page 298: _ 

The jaads in question had been disposed of by the United States prior to the | 
passage of the joint resolution of May 31, 1870, namely, by the act of May 4, 1870, 

granting lands to the Oregon Central Railroad Company in aid of the construction 


of its road, and as they were embraced by the latter grant and were not included in 


any other grant then existing, they were not public lands within the meaning of the 
grant of May 31, 1870, to the Northern Pacific Railroad Company, and were conse-— 
quently excepted out of that grant as having been ae lously disposed of by the | 
United States. 7 


The supreme court, ther efore, aneus it said “that no . publie land dis- 

_ posed of after the passage of the act of J uly, 1864, was intended to be 

embraced in the grant of May 31, 1870,” was not speaking of lands 

_theretofore granted by the act of 1864, but of lands of which there had 
been. no antecedent grant to this company. : | 

The better opinion is that the decision under revlew is not ‘sound. 
This land was granted to the company by the act of 1864, was free 
from adverse claim at the date of definite location and passed to the 
company at that date. . 

This case arose upon. aD Peer presented by Corlis to make 
homestead entry of the land, all rights under which he. has since relin- | 
 quished, as evidenced by the paper forwarded with your letter of April — 
9,1898, It nevertheless remaius the duty of this Department to adjust 
‘the grant and determine which of the lands within the limits passed — 
thereby, and for this reason the motion has been considered notwith- 
standing the withdrawal by Corlis of his application. 

The decision herein of August 28, 1896, supra, is vacated, and the 
: eeompany’ S listing of the tract will be approved, if other wise e regular, 7 
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CIRCULAR IN RELATION TO FEES FOR REDUCING ‘TESTIMONY TO. 
WEEEING, ETC, : 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
| Washing gton, D. C., Aprit 22, 1898. 
To adler and Receivers: 
GENTLEMEN: Your attention is alia to the followizg provisions of 
law: 


Registers and receivers are allowed, jointly, at the rate of fifteen cents per hundred 
words for testimony reduced by them to writing for claimants in establishing pre- 
emption and homestead rights. (Sec. 2238, subdivision 10, R. 8.) 

A like fee as provided in the preceding sahdiy ion, when such writing is done in 
the land office in establishing pelts for inineral lands. (Sec. 2238, subdivision . 
“11, BR. 8.) | 
_ Rogie tene: and receivers in California, Gino Washington, Nevada, Colorado, 
Idaho, New Mexico, . Arizona, Utah, Wyoming, and Montana, are each entitled to 
collect and receive fifty per centum on fees and commissions provided for in the first, 
| third, and tenth subdivisions of this section. (Sec. 2238, subdivision 12, kh. 8.) 

‘The register for any consolidated land district, in addition to the fees now allowed 
by law, shall be entitled to charge and receive for making transcripts for indiv iduals 
or furnishing any other record information respecting public lands or land titles in 
his Sonaolidated land district, such fees as are properly authorized by the tariff exist- 
ing in the local courts of his district, and the receiver shall receive his equal share 
of such fees, and it shall be his duty to aid the register in the preparation of the 
transcript or giving the desired record information. (Sec. 2239, R. S$.) -. cer 

The register and receiver shall be entitled to the same fees for examining and 
approving testimony given before the judge or clerk of a court in final homestead 
cases as aro now allowed by law for taking one same, {Act of Dousres gos 
March 3, 1877, 19 Stats., 403. ) 7 


This refers to. the fees provided for in the tenth and twelfth subdi- 
visions, section 2938, R. S., above mentioned. 
‘Under the timber and stone laid Acker lane 3, 1878, as ‘amended by 
_ the act of August. 4, 1892, registers and receivers are entitled jointly to 
a fee of fifteen penis or twenty-two and one-half cents per hundred 
words, as fixed by subdivisions ten-and twelve respectively of section — 
2238, R. 8., for testimony reduced to writing for claimants. 

Section 1, act of March 3, 1891, provides as follows: | 

And registers and receivers shall be allowed the same fees and compensation for 

- final proofs in timber-culture entries as are now allowed by law in homestead entries. 

“This refers to the fees provided for in the tenth’and twelfth subdi- * 
visions, section 2238, R. 8., and act of March 3, 1877, which, by the act 
of March 3, 1891, are made general and wanna in all cases where | 
similar services are rendered by’ registers and receivers; that is, for. 
reducing testimony to writing and examining and approving testimony, 


oe both in commuted and nou-commuted homestead and timber-culture = 


final proofs. | ot | — | 
12209—voL 2649, : a ae 
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Your attention is called to the following act of Congress approved 
March 8, 1883: 


AN ACT in relation to certain fees ee une registers and receivers. 


Be it enacted by the Senate and House of Rep esentatives of the United States of America: | 


in Congress assembled, That the fees allowed registers and receivers for testimony 
reduced by them to writing for claimants in establishing pre-emption and homestead 
rights and mineral entries, and in contested cases, shall not be considered or taken 
~ into account in determining the maximum of compensation of said officers. 

Src. 2. That registers and receivers shall, upon application, furnish plats or dia- : 
prams of townships in their respective distr icts showing what lands are vacant and 
- what-lands are, taken, and shall be allowed to receive compensation therefor from 
the party obtaining said plats or diagrams at such rates as may be prescribed by the 
Commissioner of the General Land Office, and said officer shall, upon application by 
the proper State or Territoiial authorities, furnish, for the. purpose of taxation, a — 
list of lands sold in their respective districts, together with the names of the pur- 
chasers, and shall be allowed to receive compensation for the same not to exceed ten 
- cents per entry; and the suis thus received for plats and lists shall not be consid- 

ered or taken into account in determining the maximum of compensation of said 
officers. | 


‘ Your attention is also ‘ealled to the Hollosane extract from the act 
making appropriations for sundry civil expenses of the Government for 
the fiscal year ending June 30, 1887, eros August 4, 1886 — 
Stats., 239). | —_ 

© All fees collected by registers and reecivers, from any source whatever which 
would increase their salaries beyond three thousand dollars each year, shall ite cOv- 
ered into the Treasury, except only so much as may be necessary to.pay actual cost 
of clerical services employed exclusively in contested. cases, and they shall report 
quarterly, under oath, of all ee penc uate for such clerical services, with vouchers 
therefor. | oe 


In accordance with the act of Genaneds, as quoted, receivers will 
ren to the credit of the Treasurer of the United States all moneys 
received for reducing testimony to writing, and all other fees which by 
the act of March 3, 1883, were authorized to be retained by registers 
and receivers (except the amount payable for clerk hire, in accordance 
with the terms of the law), as other public moneys of the United States 
received from fees and commissions are deposited. The First Comp- 
troller of the Treasury in a decision (in. case of Lambert, receiver at. 
- Pueblo, Colorado), dated July 14, 1891, and reaffirmed by letter of Sep- 


tember 21, 1891, held that no. iy fees can be legally appropriated to the 


— payment of contest clerks than those which have been received for reducing 
testimony to writing in contest cases, and that the measure of compensa- 
tion to a clerk employed in any contest must be limited to the amount 
of the fee deposited for reducing testimony to writing in that particu- 
Jar contest. All such fees will be reported in detail on the receiver’s 
monthly detailed account-current thereof (Form 4-146), and accounted 
for in their monthly and quarterly accounts. But fees not earned (that 
is, deposits made for services to be rendered), are not to be deposited to the 
credit of the United States, but to the credit of the receiver and accounted 
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jor an ae account of unearned fees and unofficial mone ys (section: 2284, 
ki S., as amended by the act approved J anuary 27, 1898). 

“The register’s cancellation fee of one dollar,. authorized: by the act of 
May 14, 1880 (modified by act of August 4, 1886), will be paid to the 
receiver, who will deposit it as other nested fees and when the entry 
is cancelled and the notice given. he will deposit the same to the credit 

of the United States as in the case of other fees earned. This fee of 
_ one dollar is exclusively a register’s fee, of which the receiver is entitled 
to no portion in making up the maximum compensation of registers and — 
receivers. Should the cancellation not take place, and. no note be : 
given, the fee is to be returned to the depositor. : ee 

In computing the fees for redacing testimony to writing, mee the 
words actually-written by registers and receivers, or persons in their 
émploy, must be charged for at the rates allowed by paragraphs 10, it, 
and 12, of section 2238, R. S., and no charge is to be made for the 
printed words. The words actually written must be counted and 
charged for, and there can be no uniform fee of a specified sum appli- 
cable to every case of the same class of entries; that is, registers and 
receivers can not fix the fee at one dollar or more for. ao as eneean, 
‘ final homestead, or mineral entry. 

Under the second section of the act-of March 3, 1883, authorving a 
charge to be made for plats or diagrams, the. fees oe the sane are 
. hereby fixed as follows: - 


For a diacrani showing entries only ne eer nee haa Meta Cobo Gea 00 
For a township plat showing entries, names of claimants, and character of 
CIV He wae wie ene iwc Me bacn etek ee een ee ee ees tee koe talon ae eoee ae ae 2. 00 
For a township plat showing entries, names of claimants, character of entry, 
Cm GN WIM DOE issu ben oi dace es Seater eee aes ee Susi ie V owes ea deus ose 3. 00 
For a towuship plat ea entries, names of claimants, character of entr Veo 
aumber and. date of filing or entry; together with topography, GUC) ocho sas 4.. 00. 


In no case are fees to be cha rged for examining and approvin e testi- 
mouy given before the judge or clerk of a court except in commuted. or 
non- -commuted homestead and timber-culture final proofs. 

’ The attention of registers and 1 receivers 18 called to section sa i, S., 
which is as follows: | , 
No register or receiver Shall receive any y compensation out of the Treasury for 
past services who has charged or received illegal fees; and on satisfactory proof 
that either of such officers has charged or received fees or other rewards not author- 
ized by law, he shall be forthwith removed from office. 

You will be held to a strict compliance with the laws and 1 reg ulations | 
relating to the matter of fees in all cases. b 7 

Registers of land offices have no right. officially to receive any moneys 
whatever except such as are paid to them by receivers as salary, fees, 
and commissions. Should any money-be forwarded to the register or 
paid to him, he will at once pay over the same to the receiver; and 
where parties address the register as to the cost of any service required, 
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he will cates the matter to the receiver ‘for answer, as the latter is ; the 
proper officer to receive all public moneys. , | 
_ In order to secure uniformity i in the preparation of peeotntt of receiv- 
ers relative to moneys received for reducing testimony to writing, and 
for clerical services rendered exclusively i in contest cases under the act 
of August 4, 1886, the following method will be observed: | | 

Receivers ‘will credit the United States in their accounts as receivers 
with the gross amount of all fees ear ned, except such sums as are paid 
by them for clerk hire exclusively in contest cases, Which sums must be 
deducted from the gross proceeds received, and‘should not be included 
in the amounts so credited. They willalso debit the United States with 
the deposits of such receipts exclusive of the amounts for clerk hire 
referred toabove. In the special disbursing accounts for clerical service | 


exclusively in contest cases, they will credit the United States with the _ 


total amounts received from contestants in contest cases, and debit the 
United States with the amount. paid for clerk hire in such cases and also 


- debit the United States with balance, if any, deposited with the U.S. 


‘Treasurer, supporting the account with sworn statements and proper 

vouchers. This account should exactly baianée. 

_ The excess of receipts from fees over the expenses of clerical services 
must be reported in the receiver’s weekly statements, movthly fee 

statements, and in their quarterly and monthly accounts-current. 

Receivers will also report in detail on their receiver’s monthly state- 
ments (Form 4-146) all cancellation fees earned and all receipts for 
reducing testimony to writing, and also enter on ae Same the expeuses | 
incurred for clerical service. 

Whenever money is received from a party in payment of fees, the 
receipt thereof should be duly acknowledged. It is therefore directed 
that In.cases where testimony, in establishing a pre-emption, homestead, 
~ or wineral claim, or the right to enter land as being valuable chiefly for 
timber or stone but unfit for cultivation under the act of. June 3, 1878, 
has been submitted and an entry or location is allowed or final home: 
stead papers issued on such testimony, and also where a fee is paid for 
allowing entries under the timber-lands act of June 3, 1878, the receiver 
shall indorse on both the original and duplicate receipt, or certificate of 
location where there is no receipt in the case, an acknowledgment of 
the amount of fees received for reducing testimony to writing, examining 
and approving the same, or other special account as the case may be; 


and that in contested cases where testimony is taken, as also in cases) _ 


where transcripts of records are furnished under section 2239;R.S., or 
fees received under the act of March 3, 1883, he shall issue a receipt — 
for the money to any party paying the same (it being the duty of the | 


receiver to receive and receipt for the money in every case), but no - 


duplicate of the epecie nee so issued. need ne CEBHS IU ILLOR to this 
‘office. 
_ This cir cular is s designed to take the place of circulars “My, ” of e; iy 
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— 20, 18383 (2 L. D., 662); August 18, 1886 (5 L. D.,; 569); November 6, 
1886 (5 L. D. , 245); March 15, 1887 (5 L. D. | 5TT), and November 12, 
1891, | 
- BINGER HERMANN, 
| | ‘Commissioner. 
Approved: 
CO. N. BLIss, 
Secretary. 


FINAL PROOF—EQUITABLE ACTION. 
JOHN A. BALL. 


_ A homesteader who is unable, through poverty and sickness, to submit formal final 
proof, or to execute his final affidavit in the land district where the land is situ- 
ated, may be permitted to file such affidavit, made before a judge or clerk of a 
court of record, with a view to the issuance of final certificate and equitable 
action thereon, it appealing from the evidence in a contest against: said entry, 
and otherwise, that he has in fact earned a patent to the Jand. 


Secretary Bliss to the Commissioner of the General Land Office, May 16, 
(W. V. D.) 1898. oe “(L, Li B.): 

The appeal of John A. Ball from your office decision of October 8, 
1896, allowing him sixty days in which “to take the necessary steps 
toward aelne proof” on his homestead entry for the SW. 4 of | 
the NE. 4, See. 4,7. 6 S., R. 10° E., Huntsville, Alabama, is here anid 
has been examined. 

Ball made his entry meee 2, 1887, resided upon, cultivated and : 
improved the land until the latter maid of 1891, and. in December of that _ 


year advertised to make final proof on January 28,1892, Atthetime -_ 


he advertised to make final proof he was, and has ever since remained, 

an iumate of the Soldiers’ Home in the city of Washington, D. C., he 

having been a Union soldier and entitled to a credit of three eae on 

his residence. and cultivation by reason. of his alan service in the , 

war of the rebellion. 

The record shows that at the time Ball. <avevtieed to make final 
proof he was unable, by reason of sickness and poverty, to appear at 
the place fixed by the published notice for taking the same, and it was 
his intention to take the testimony of his two witnesses at the time and — 

‘place so fixed and have his own testimony and final affidavit taken — 

before some officer in this city. Between the date of the notice and — 

the time fixed therein for taking the proof, he informed his agent (one 
of his neighbors in Alabama) of his said intention, who, it seems, was 
advised that. Ball’s presence was necessary at the. taking of the proof, 
and being informed that it was impossible for Ball to be present, he 
instructed the witnesses that their attendance would not be pi 


. For this reason his final proof was not.taken. 


June 28, 1894, William N. Kirby filed an affidavit of contest ageinak 
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= iBall’s entry, charging abandonment for more than six: months. Testi- 


“mony was taken according to the published notice, the defendant mak- 
ing default. The local officers recommended that the entry be canceled, 

the proof showing that Ball had abandoned the land and left the coun- 
_ try more than three years prior to the date of the contest. — 
Ball was notified of the action of the locdl office, and he appealed; 
whereupon, by your office letter of March’ 19, 1895, the action of the — 
local office was reversed and the contest dismissed, said letter finding | 
that, including the credit he was entitled to for military service, he had, _ 
at the date of the contest, fully complied with the law as to fcdenee 
cultivation, and improvements, and had “earned his patent.” - The con- 
testant did not appeal from this action of your predecessor, and the 
— case was finally closed by your office letter “H” June 17, 1895. | 

a November 12, 1895, final proof not having been submitted, and more 
than seven years having elapsed since the date of his entry, the local 
office reported the entry for cancellation for failure to make final proof 
within the lifetime of the entry. Accompany! ing this report was the 
affidavit of Ball showing his former attempt to submit his proof, and 
showing also that it has been impossible for him to go to Alabama to 
attend to it himself and that he is and has been for a long time unable 
to leave his bed except at short intervals, that he has no money and no. 
way of getting any to pay the expense oe publication and fees for tak- . 
ing the testimony of his final proof witnesses, etc. 

By your office letter of January 25, 1896, he was advised that proof of 
residence and cultivation required by the homestead law must be sub- 
mitted after due publication of noucey and he was allowed sixty days 
in which to submit the same. | 
_ August 25th following, he filed in your office he aflidavite of three 
| of his homestead neighbors, sworn to March 10, 1896, all of them alleg: 
ing his residence and cultivation. of his. claim for three and one-half 
years subsequent to his entry. | | ; 

This proof was rejected by your office, me he was feed that he 
aust proceed as heretofore directed, but that he might submit his own 
final proof testimony and final atidavit before some judge or clerk. of 
a court of record here in Washington, naming him in his final proof — 
‘notice, and allowing him sixty daysin which to take the necessary steps. 
in this direction. Being unable to comply with this letter, he has 
appealed; and now asks that his entry may be referred to the Board 
of Equitable Adjudication for confirmation. 
- Such, in brief, is the situation of this unfortunate. claimant, now _ 

dorealine to the equity side of this Department for relief. : 
_. After careful research no parallel case is found in any of the reported 

departmental decisions, nor is it thought that any of the rules (thus — 
far established) pertaining to the Board of Equitable, Adjudication _ 
make express provision for exactly such a case. It is possible, even 
_. probable, that of the hundreds of thousands of entrymen whose claims 
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have been adjudicated by this Department, not one has presented con- 
ditions exactly similar to those surrounding the appellant herein. He 
has performed all the requirements of the law necessary to securing: 
patent for the land covered by his entry except the formal submission 
of final proof. .Evidence of such performance is not lackivg, for your 
- predecessor has already fonnd that he “has earned his patent.” Since 
; that time affidavits of three reputable people have been filed showing 
a full compliance with the law in the matter of residence and cultiva- 
tion, and he is in default only in the matter of not submitting his proof 
in aformal manner. He hasshown that he is unable todo this, Must - 
he lose his land after he has earned his patent and satisfied your office 
as to his compliance with the statute in relation to residence, cultiva- 
tion and improvements? The only purpose for which final proof is | 
required to be submitted is to show such compliance. The Department 
is fully convinced that he has complied with all these essential require- 
ments and that he is unable to make formal proof of it. | 
~ Without designing or inteuding to establish a precedent, but in view 
of the unquestioned good faith of the entryman and his helplessness, | 
you will direct that he be allowed to make his final affidavit of non- 
alienation before some judge or clerk of a court of record iu the city 
- of Washington, D. C. (Nancy J. Crews, 14 L. D.,.687), and upon the 
receipt of the same by the local officers within sineey days from notice. 
of this decision they will issue and forward to your office his final cer- 
tificate for the land embraced in his entry, and upon receipt of the 
game you will refer his entry.to the Board of Equitable Adjudication 
for action thereon. See General Circular 1896, p. 230. | 
Your office decision is accordingly modified. 


HOMESTEAD—AMENDMENT OF ENTRY. 
Danie, L. HARTLEY. 


- A homesteader who makes entry of one hundred and twenty acres, and contests an 
- entry embracing an adjacent forty acre tract, may, in the event of success, be. 

permitted to so amend his entry as to include said forty acres, where by such 
action he secures the land originally iutended to 2e entered. 


| Secr etar, y Bliss to the Commissioner of the General tui Office, May 16, 
(W. V. D) a a 1896. - (G. B. G.) 


On May 23, ace, Daniel N, Hartley made homestead entry for the - 
SW. 4 of the SE. 4 of Sec. 29 and the N. $ of the NE. $ of Sec. 82, T. 
24 N., “R. 32 E., Clayton, New Mexico. 

On E Repany 6, 1896, the said Hartley applied at the local office to 
‘make an additional iemestead entry for the SEK. 4 of the SE. 4 of Sec. 
29, T, 24 N., RB. 32 E., which was rejected ee the local officers, from 
which action: he BDU eae: 
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On April 30, 1896, your office affirmed the action of the local officers, 
and the further appeal of Hartley brings the case to the Department, 
lt appears that Hartley, on May 23, 1895, presented at the local office 

his application to enter one hundred and sixty acres of land, which 
application embraced not only the land that day entered by him, but. 

also the land now applied for. This application was rejected by the 


local officers, for the reason that the SE. 4 of the SH. 4 of Sec. 29, afore- . | 


_ said, was at that time embraced in the homestead entry of one M. Sabino | 
Gallegos, made June 22,1892, Hartley then made entry for the balance | 
of the land applied for, to-wit, the SW. + of the SE. 4 of Sec. 29 and the _ 
N. $ of the NE. #of Sec. 32, containing one hundred and twenty acres, _ 
and on that day, ey 23, 1895, filed a contest against the said ey of 
— Gallegos. | 
Trial was had, the Sree of Gallegos duly caneeied, when eupon Hart. 
- ley applied to imalce additional entry, as aforesaid. 7 
The action of your office, in denying Hartley’s application to make all 
additional entry, as such, was correct. | 
The case is not within the act of March 3, 1879 (20 Stat., 472), and the 
amendments thereto, authorizing additional entries in certain cases. — 
Treating it as an application to make a second entry, it is not within 
the recent liberal rulings of the Department in the cases of Hertzke v. 
_ Henermond (25 L. D., 82,) and Naney A. Stinson (id., 113), construing — 
the act of March 2, 1889 (25 Stat. , $94). Theentry of Hartley was made 
since the passage of that act, a he has not complied with the condi- | 
tions of the homestead law, in that he has not made his final proof and 
received the receiver’s fin ae receipt. Hence this case is not within either 
the second or sixth section of said act; nor is it within: the fifth section 
thereof, for the reason that that seocen is without application, except 


iu the case of a homestead settler who has before the passage ot ue act 
entered less than a quarter section of public land. - 


| It is believed, however, that Hartley. may be per mitted to amend nis 
_ entry so as to inelnde the land applied for, 
_: In the casé of Hadley v. Walter (25 L. D., 276), it was held (syllabus): 


_ A settler who makes entry for part of the land covered by his settlement claim, a 


- and contests a prior entry covering the remainder, may be permitted to amend his. . 


first entry so as to include the whole of his original claim, on the successful termi-_ 
nation of his contest. . : 

In that case it appeared that contestaut Hadley, a was a settler ." 
on a quarter section of land therein described, presented his applica-~ 
tiou at the local office to make homestead entry for said land, but found 
that he had been anticipated as to the N. 4 of the quarter section, 
- which, land had been. entered by Walter. oute upon the advice of © 
| counsel, Hadley made homestead entry for the S. 4 of the tract, and at. 
_ the same time executed his affidavit of contest acainet Walter, alleat oing 

‘prior settlement. The Department, after finding the yack of priority 
of settlement in favor of Hadley, said: 


The question recurs—Did the contestant exhaust. his nomestean right by making 
homestead entry of the 8. $ of the quarter section? I think, under the cireum- 
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stances of this case, that the contestant can not be regarded aS iacite sleeved. to 
take only eighty acres of land, and thus waived his right to a larger quantity. He 
evidently intended to take the whole quarter section, and simply mistook his rem- 
edy. . When he fonnd that the contestee had made homeatona eutry of the N. 4, he 
should have applied to enter the whole quarter section anc filed his contest against 
the coitestee’ s entry of the N. 4. 


There i is no difference in principle in the case cited and the one ne under | 
consideration. In the present case it does not< appear that Hartley had 
made.a settlement at the time he offered his application, but this dif: 
. ference is not thought important. The controlling question is, whether 
he exhausted his homestead right by making entry of less than one 
hundred and sixty acres of Jand, it appearing that it was his original 
intention to enter the whole quartér section, that intention having been 
(lefeated by the prior entry of another for part of theland. Thecourse. 
he took. was not the proper one, but this is no evidence that he had 
- abandoned his original intention to acquire title to the whole quarter 
section. On the contrary, it is clear that he has diligently pursued a 
course which it was believed by him would enable him to consummate 
that purpose. | Fk 
The decision appealed from is modified to confor in to these views, and 

case remanded, with directions to treat appellant’s application to make 
additional homestead entry as an application to amend his original 
entry, and your office will allow the same, unless further objection 
appears. : 


“RED LAKE INDIAN LANDS—-SETTLEMENT RIGHTS. 
HAMRE ET AL. v. CUNNINGHAM ET AL, . 


Settlement on Red Lake Indian lands, opened to entry under the act of J anuary 14, 
1889, prior to the time fixed therefor, does not, under the terms of said statute 
or the regulations issued thereunder, pope rise to disqualify the settler. | 


‘Secretar ‘y Bliss to the Commissioner of the General Land Office, Maa y 16, 
Wi Ved ew 898, ie (GO. RB.) 


On May 15, 1896, Jennie Cunningham made homestead entry No. 2 
of lets 5 and 6, Sec. 34, and the 8. 4 of the NW. 4 of Sec. 35, T. 155 N,, 
R. 43 W., Crookston, Minnesota. The register and receiver state that 
her entry was made at nine o’clock of said day. On the same day 
John G. Skomedal made homestead entry No. 585 for lots 4 and 5 of 
said Sec. 35, and lot 9 of Sec. 26, same township and range; and (as 
per the roca ae of your onreye J ens M. Adsero meas homnestead entry. 
| for the SW, '4.0f said See. 35. | 
On May 15, 1896, Louis L. Ramstad made homestead entry for lots 7 
and 8 of said Sec. 34. 


On May 26, 1896, Trond P. Hamre filed his affidavit of spies alles: - 


__ ing prior settlement upon lots 6, 7, and 8 of said See. 34, affecting Cun- 
ningham’s entry as to lot 6 and ‘Ramstad’s entry as 3 to lots 7 and 8. 


666 "DECISIONS RELATING TO THE PUBLIC LANDS. 


On Iuly 28, 1896, Grant. R. Lee applied to ee lots 5 and. 6 i in Sec. 
«84, and lot 5 and the SW. 4 of NW, 4 1 of Sec. 35. His application was 
rejected, and he filed a contest allosing prior settlement, and asked to 
be made a party at the hearing. ° His claim conflicts with Cunningham’s 
entry as to lots 5 and 6, Sec. 34, and the SW. 4 of the NW. 4 of See. 
oo, and with Somedal’s entry as to lot 5, Sec. 35. 

On July 28, 1898, Fred E. MeDermott applied to enter lots 7 and 8 
in See. 34 and the W.4 4+ of the SW.4 of Sec. 35. His application was 
rejected, and he filed his contest alleging prior settlement, thus affect- 
ing Ramstad’s entry and Hamre’s claim as to lots 7 and 8 in See, 34, 
and Jens M. Adsero’s entry as to the W. 4 of the SW. + of See. 35, 

The register and receiver found that, since Ganiiiehan made entry - 
just at nine o’clock of the opening ase (May 15, 1896), and since that 

was the moment the lands in the reservation were opened to settlement, 
no claim could possibly attach prior to that time; The local pices | 
for that reason recommended that Mrs. Cunninghaw’s entry remain: - 
intact and the contests of Lee and Hamre, as to those euoruense of their 
claims which conflict with her entry, be dismissed. | : 
. Ramstad’s entry for lots 7 and 8, in the SE. + of Sec. 34, was made 
abd: 40 P. M., on the opening day. The femiee aud receiver found | 
. that Hamre, ho claimed those lots, together with lot 6 in the NE. 3 of 
Sec, 34, made no improvements on either lots 7 or 8 until after May 15; 
~ that. MeDermott, “about fifteen minutes before nine o’clock, on. the 
morning of May 15, 1896,” went upon lot 8 with lumber, Peddie: ete., 
and at once posted notices, readily observable at a distance of eighty | 
rods, upon lots 7 and 8 in See. 34, and upon each of the two forty acre 
oie comprising the W. 4 of ie Sw. 4 of Sec. 35 (part of Adsero’s — 


entry); that his settlement was notorious; ‘that he immediately com- 


3 menced work;. that his residence WAS thereafter continuous; that a 
part of his improvements Was placed upon each subdivision annede 
by him on-the morning of the opening day; that since Hamre made 
no improvements on May 15, on any portion of lots 7 and 8, which is in 
the SE. 4 of Sec. 34, his improvements on lot 6, which is in the NE. 4 
of. Sec. 84, would not give him, ou a simple claim of prior settlement, 
any rights in another quarter section where the first improvements 
were made by a competing claimant. | 

Under this state of facts the register and receiver recommended that 
McDermott, as a prior settler, be alowed to enter lots 7 and 38, but 
refused to pass upon his claim to the W. 4 of the SW. 4 of Sec. 35, for 
the reason that the entryman (Adsero) was not madeé a party to. the 
hearing. They recommended that Ramstad’s entry be canceled, and 
- Hamre’s contest be dismissed. 

from that action Lee and Hamre appealed, and your office, by decision 
dated August 14, 1897, affirmed the action of the register and receiver 
as to the aetion taken in respect to Ramstad’s entry, as to lots 7 and 8 

and in awarding the right of entry thereto to McDermott. Your ofiice, 


DECISIONS RELATING TO THE PUBLIC LANDS. 667 


however, modified the action ‘of the local ‘officers as to'a part of the — 
| lands entered by Mrs, Cunningham, holding that the settlements of 
Lee and Hamre were simultaneous with her entry, and for this reason | 
they have the better right. to such parts of the land covered by her 
entry as they may have settled upon at the moment of the opening. 
Your office held’ Mrs, Cunningham’s entry for cancellation, in so far as 
it embraced lots 5 and 6 in Sec. 34, awarding to Lee said lot 5, because 
he was a settler thereon at nine aeloo: of the opening. day; you found 
that, as to lot 6 in Sec. 34, both Hamre and Lee settled thereon simul- 
taneously, and that in fie event both apply to enter it, the same Be | 
be awarded to the highest bidder as between the two. _ 

-It appears that Ramstad failed to appeal from the action of the ibaa | 
office, and for this reason your office closed the case as to ae in award- 
ing the right of entry to McDermott. 

~ Both Cunnin gham and Hamre nave appeated roth the jndgment of : 


— your office. 


— Cunningham alleges error in the findin g ‘that soutestanty settled on 
the lands at niue o’clock-of the opening day, or that they performed 
any “valid” act of settlement until after that time; that it was error 
to hold that where entry and settlement are simultaneousl y anaes; the 
settler’s rights are superior. 

The lands in controversy are in. the Red iaice Taina reservation in 
Minnesota, and were opened to settlement under the provisions of the 
act of January 14, 1889, whieh made provision for obtaining the relin- | 
- quishment and cession by the Chippewa Indians of certain portions of 
said reservation, and for the survey, examination and classification — 
(pine and agricultural) of such lands. The act provided for the dis- 
posal of the lands “to actual settlers only,” and directed that after | 
their survey the Secretary of the Interior give thirty days’ notice, at. 
the expiration of which the lands so surveyed shall be disposed of to 
actual settlers: only under the provisions of the homestead eee (25 
“Stat., 642.) 7 . 

_ In pursuance of this statute, lists were » published descriptiv e of the 
lands; and your office, on March 27, 1896, formulated, and the Depart- 
ment approved, a circular of instructions to the registers aud receivers 
at Crookston and St Paul opening up the Hanes: Those instructions 
reac. in Dart as follows: | | a 

The surveys and examination of a portion of the ceded. lands of the Red Lake 
Reservation have been completed, aud it nas been determined to open said lands to 
settlement aud entry in accordance with the provisions of the statute. 

The hour of 9 o’clock a. m., Friday, May 15, 1896, has been fixed npon as the time 
on and after which these lands will be open to settlement and. entry, and notices for 
publication, as reqnired by statute, have been for warded to the newspapers in which 
they are to be published. 

‘The testimony has been carefully scanned and the eis are > found 
substantially as stated 1 in the decision appealed from. | 
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_ It is evident from the testimony that all the parties litigant who base 

_ their claims upon their settlement were in some doubt as to whether a 
settlement. upon the lands before the hour of opening would, under the 
terms of the statute and the instructions thereunder, disqualify them 
from making entry of the lands. It appears in the cases of Lee and 
McDermott that both went upon the land a few minutes before the 
hour of opening, but did no work considered by them as improv ements, 


until 9 o’clock, though both posted notices before that time... Hamre. eet 


located on lot 6 of Sec. 34 just at 9 o’clock and at once began his 
| improvements, so that all of these settlers were. on the land as actual 
settlers when the hour of 9 o’clock arrived. 

While the register and receiver state that Mrs. Cunninghaw’ s entr y 
was mace at 9 o’clock, yet it appears that her: entry is No. 2; there 
must therefore have Ban an interval of time between 9.0’clock and the 
momeut of her filing. Duin g that interval Lee and Hamre were set- 
tlers on the lands (lots 5 and 6, section 34); being settlers at that time, 
and their subsequent, acts showing their good faith, they. have the — 
better right; even where an entr y of a tract is made by one at the same 
time that a settlement is made thereon. by another, the settler has the 
superior right. 

The fact. that Lee, Hamre or MeDermott may fae settled on the land 
prior to the hour of opening did not disqualify them; for neither the. 
statute nor the instr uctions thereunder ne ly penalty for: pre- 
mature settlement. 

_ Ags to lots 7 and 8 in said section 34, it is ‘sufficient to say that no 
valid reason appears for disturbing the action of your office and the: 
_ local officers in awarding the lots to McDermott and not to appellant 
Hamre. The controversy between Lee and Skomedal over lot 5 in sec-. 
tion 35, is not here on appeal from any action taken by your office; it 


appears th at ‘Lee is dissatisfied with the action of the local officers with 


respect to it. From the recitals in your said office decision, it appears 
- that neither Adsero nor Skomedal'was made a party to the contest; 
however this may be, you will take such action with respect to the 
lands entered by them as may be proper under the state of the records. 
_ Since the appeals herein were filed Ramstad has relinquished his 
entry to said lots 7 and 8 and has applied for repayment of fees and 
commissions. paid upon said entry. His application is herewith 
returned for appropriate action: - | 

‘The decision appealed from is affirmed. 


BARNES v. MAGEE, 


- Motions for review and rehearing denied by Secretary Bliss, May ae 
1898. See 26 L. D., 264, 
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SCHOOL INDEMNITY SELECTION _ SETTLEMENT RIGHT. 
STATE OF CALIFORNIA 2. TURNER, 


_ The right to select school indemnity extends only to ‘‘unappropriated” lands, and 
| - hence can not. be recognized where at the date of selection the land applied for 
is embraced within a bona fide settlement claim -of a suernee bomesteader who 
has improved the land, and is residing thereon. 


Secr etary Bliss to he Commissioner of the General Land Ofice, May 16, 
(WV.D) 1898. | (B.5.0,) 


. The plat of survey of Tp. 11 N. R. 11 Ww. , M.D. M., san Francisco, . 
California, land district, was filed in the local office Aaouat 14, 1894, 
and on August 16 following the State of California filed spplication | 
No. 11740 to select as school indemnity land the SW4 of the Ni of 
Sec. 33 thereunder. September 13, following Wellington H. Turner . 
made homestead entry of this tract, with others, alleging in his appli- 


cation settlement September 5, 1887, which was petore the land was 


surveyed. | 
_ Turner gave notice of his intention to make final proof on July 25, | 
1895. Notice of this was served. on the State, and on the day set all 
parties appeared. The final proof was submitted, the witnesses cross- 
examined by the State and testimony in behalf of the State introduced. 


~ The local officers found that Turner had not established and maintained 


a residence a sufficient length of time prior to the hearing to entitle 
him to the land under the homestead laws. They recommended that 
the proof be rejected. | 
On appeal your office not only affirmed the action of the igeal officers, 

but in addition held the entire entry for cancellation, whereupon Turner 
prosecutes this appeal. The appellant accepts the decision of your 
office “in so far as it refuses to allow said Turner to make final entry . 
under his presented proofs,” but alleges that it is error to deny his | 
request “to withdraw his application for a patent, and to be permitted. 
to reside upon and cultivate the land for such time as the homestead. 
act requires in the securing of a homestead thereunder and in helding 
said Turner’s entry for cancellation.” 

_ In view of the questions raised by the. appeal, it is not deemed 
“necessar y to discuss at any length Turner’s connection with the land 
prior to the year 1894. Whatever may be said about his residence 
before the date of the selection by the State, it is clear from the evi-— 
dence that at that time, and for several months prior thereto, he was 
residing on the land and cultivating it. It is also shown that he was a 
qualified entryman, and, within the SEREAUOLY. period, he made his. 
homestead entry. 
By the act of Congress of February 28, 1891 (26 Stat., 796), amend- 
| ing sections 2275 and 2216 of the Revised Statutes, the right of the — 
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State to select lands in heu of those lost. in the sixteenth and thirty- 
sixth sections is restricted to unappropriated ” lands. 

It is believed that the testimony i in this case is ‘sufficient to show that 
the tract in controversy was, in contemplation of the statute, appro- - 
priated by Turner, and that his settlement, residence and improve- | 
ments were SUC Dy to defeat the right of the State to uiaise selection - 
thereof. | 

That part of. your office ‘ dement holding his entry for cancellation. 
is therefore reversed; the State’s application to select will be rejected, 
and Turner’s ie mectene entry will remain Intact subj ect to future 
compliance’ with oe | | 


TIMBER CULTURE CONTEST“ACT. OF MARCIL 8, 1893... 
“PEDPTY. v, Romans. 


A contest against a timber culture sited. initiated after the passage of the act of 
March 3, 1893, in which the charge is non-compliance with law, presents no 
cause of action, in-the absence of an allegation of default on the part of the 
entryman occurring during the first eight years of the entry. | 


Secretary Bliss to the Commissioner of the General Land Office, May 17, 
ue Vi D.) | ogy i Oo. bs . # (Ge0: BR.) 


On J uy 11, 1885, Owen R. Richards made timber culture entry for 
the NE. 4 of Sec, 3, T.88., K. 36 W., Colby, Kansas, 

On Tanai 29, 18.6, Purley Petty filed his ailidavit of contest 
against the entry, alleging that Richards | 
has whelly failed to plow, plant, or cultivate, or to cause to be cultivated any por- 
tion of said tract to trees, seeds, or cuttings at any time since about July 1, 1893, 
and up to this date, viz., January 29, 1896; but has wholly abandoned said tract; 
that said tract is in an uncultivated condition and overgrown by grass and wae 
aud barren of trees.’ 

“Notice was given by publication, and on the day of hearing (March 
5, 1896,) the defendant demurred to the complaint, stating that the © 
same does not state facts sufficient to constitute a cause of action or — 
sufficient, if true, to warrant cancellation of the entry. The register 
and receiver sustained the demurrer and dismissed the contest. On 


appeal, your office, by decision dated June 24, 1896, sustained. that = 


action, and a further appeal brings the case here. 

It is insisted in the appeal that the timber curr laws contemplate 
that the entryman must: — | 

‘1. Make proof on his claim within a reasonable time after his right 
- to make proof accrues; or 

2. Failing to make such proof, he must continue the planting and 
cultivation:of. the land, or suffer the penalty of cancellation. | 
— It is stated in argument that, if it be held that upon compliance with | 
the timber culture law for eight years, the entryman. has met the full _ 
requirements of the law, and may thereafter postpone making final | 
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_ proof for five. additional years, and anu such period be excrised from | 
cultivation, planting, etc., such rule would operate to hold the title to - 
all timber claims in epee ance, and the lands would for such ree 
_ escape their just share of taxes, ete. 

. The timber culture act of June 14, 1878 (20 Stat. 113), provides that | 
upon. proof being made of the. planting, sulivation and protection of — 
the trees in the manner and upon the area specified for the period of 
eight years “from the date of such entry .:... orat any time within | 
five -years thereafter,” pateut will be issued. _ 

. The act approved March 3, 1891 (26 Stat., 1095), repealing the tiinber 
_ culture laws, provides, in its first section, that the period of cultivation - 
shall run from the date of entry, if the necessary acts of cultivation 
were performed-within the proper time; also that the preparation of 
the land and the planting of trees shall be construed as acts of culti- 
vation, and that the time so employed in the work shall be computed 
as a part of the eight years of cultivation required by the statute. 
The act of March 3, 1893 (27 Stat., 598), amended the act of March 


8, 1891 (supra), SE awe: the following words to the fourth une o8 


ther eof: 


~ That if trees, seeds, or cuttings were in ¢ good faith pisitba as provided by law ‘iid 
ie) same and the land upon wil sO lane were thereafter in good faith cultivated | 
' as ‘provided by law for at least eight years by a person qualified to make entry and 

who Las a subsisting entry under the timber culture laws, final proof may be made. 
without regard to the number of trees that may pare been then growing on the 
lanl, 


~ Neither the act of 1891: nor - that of 1893 ese or modifies the 

original act of 1878 in any respect as to the time when final proof may 
bemade. This proof may therefore be made at the expiration of eight — 
years after entry, or at any time within five years thereafter. 

If, according to the act just quoted, the trees, seeds, or cuttings were 
in good faith planted according to the requirements, and the land upon 
which they were so planted was in good faith cultivated for eight years, 
in the manner prescribed, and the claimant was qualified to make entry 
and has a subsisting entry, upon proof of these facts being made patent 
will issue without regard to the number of trees that nay be growing 
when the proof.is submitted. 

_ It follows that a contest against a timber eultune entry, filed after 
‘March 3, 1893, which fails to allege.a default on the part of the entry- 

~inan which oceurred during the fret eight years of the eutry must fail, 
for proof of full compliance with the law during that period is all that 
is now required; it is not even necessary to show the growth of the 
trees as a result of their proper planting or cultivation. — 

The possible postpouement of making proof on timber culture entries 
to the end of the thirteenth year and the issuance of patent thereon may. 


 yesult in loss to the public revenue by failure to tax the lands;. but this 


Department is charged with the duty of execu fing. the laws—not in 
making them. | 
+he decision pepper ee from i is affir med. 
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' HOMESTEAD—RESIDENCE—MILITARY SERVICE. 
OPINION, 


Under existing legislation enlistment in the military service of the United States 
~ in the war with Spain will not excuse homestead claimants from np e with 
_ the law as to residence and improvements. . , | 


Assistant Attorner y- General Van Devanter to ie Secretary of the Interior, 
May 13, 1898, | | (G, B. G.) 


La am asked for an. opinion whether there is any pr ovision which would 
operate to excuse homestead claimants “who may enlist for military 
service in the war with Spain” from complying with the requirements 
of the law as to residence and amprovements during their absence in 
such service. 

— Section 2308 of the pee Statutes: of the United States is as 
follows: 


Where a party at the date of his entry of a tract of land ander the cmatena 
laws, or subsequently thereto, was actually enlisted and employed in the army or 
_ navy of the United States, his services therein shall, in the administration of such — 
homestead laws, be construed to be equivalent, to all intents and purposes, to 
a residence for the same length of time upon the tract so entered. And if bis» 
entry has been canceled by reason of his absence from such tract while in the mili- 
tary or naval service of the United States, and such tract has not been disposed of, 
his entry shall be restored; but if such tract has been disposed of, the party may 
enter another tract sibioet to entry under the homestead laws, and his right to a. 
patent therefor may be determined by the proofs touching his residence and culti- 
ae of the first tract and his absence therefrom in such service. 


In the case of Jeff C. Davis, under date of April 9, 1879 (26 L. and R., 7 
342), it was said by Mr. Secretary Schurz, in reference to this section :- | 


Lam of opinion that ... . section 2808 has reference only to entries made by per- 
sons before or after enlistment into the service during the war of the rebellion, and — 


. whose rights were sacrificed by reason of their absence in said service, and that sec- - | 
— tiou 2308 was not intended to include persons who have served in the regular army | 


since the close of the rebellion, and that service can not be construed as 8 equivalent , 
to actual residence on a tract of land. : 


In the case of W. A. Jones, 1 L. D., 98, and again in ‘the case of Owen 


0. Lutz, 14 L. D., 472, the ruling in the Davis case was cited with - 7 


approval. 
Sections 2304-2309 of the Revised Sintutes were taken from the act — 
of June 8, 1872 (17 Stat., 333), and while section 2308 is not by its own _ 
_ terms limited to persons who were eulisted or employed in the army or — 
_ navy of the United States during the war of the rebellion, an examina- 
- tion of the other sections named, as well as of the original act, shows 
that this legislation was expressly confined to persons who. dorveds in 
the army, navy or marine.corps “during the rebellion.” In this con- 
nection it may be mentioned that there is now pending in Congress a 
measure extending the benefits of section. 2308 and other. sections to 


DECISIONS RELATING TO THE PUBLIC LANDS. 673 


persons serving in the army or navy of the United States durin g the : : 
present war with Spain and that this measure las received such favor- 


able consideration as to justify a reasonable hope of its passage, | 
Jam of opinion that under existing legislation enlistment in the mili-_ 
tary service of the United States i in the war with Spain will not excuse 
homestead claimants =o complyin:; g with the law. as to residence and 
improvement. | a 
Residence upon and improvement of lands taken under ie none 
 gtead law are statutory requirements, proof of which can not be waived — 
by the land department i in the absence of legislative eranOn ey therefor. 

Approved, | : ) 3 7 7 
oN; BLass, Secretar, Yo 


REPAYMENT—DESERY LAND ENTRY. | 
BERNHARD NEUHAUS. | 


A desert land filing, made either under the Lassen county act, or the general: act, and 
| abandoned, eee the claimant’s. rights under the desert land laws. | 
Repayment of the first installment paid on a desert land entry can not be made where 
the declaratory statement is canceled on account of its fr audulent char acter. 


Seoretary Bliss to the Commissioner of. the Gener ab Land Office, May 18, 
(W.Y.D.) _ *. —: 1898. | ww (J. L. Me@.) 


. Bernhard N suhads on April 29, 1878,. filed declaration under the 
desert- land act of March 3; 1877, upon ie S. 4 of the SE. 4 4 Of Sec. 7 
T. 31 N., BR. 12 E., Susanville land district, Califor nia. . 

On August 15, 1883, your office canceled said declaration for the rea- 
son that an Seemniadon had been made by a special agent of your office, | 
which disclosed the facts, (1) that the land was not desert in character; 
(2) that no attempt had been made to irrigate the land at the date of 


his examination (in the spring of 1883), Neuhaus was notified that 


sixty days would be allowed him within which to show cause why his 
declaration should be reinstated; but he made no response. Theretore | 
the cancellation was made final on May 15, 1885. _ | _ 
Neuhaus applied for repayment of the panehade money paid Be him 
upon said tract; but his application was refused by your office leuter | 
of August 27, 1896, on the grounds, as therein stated: | 


First, because the proof showing the desert character of the land was aie and: 
second, because the entryman made no effort to irrigate the land in compliance 


with the clesert- land law. 


Counsel for Neuhaus filed a aaron for review, eonientiae that the 
entry was “ erroneously allowed,” within the meaning of the repayment 
act, because Neuhaus had peony filed a declaration under the 
so- called ‘Lassen county desert act” of 1875. | 

12209—VvoL 26——43 7 


674 DECISIONS RELATING TO THE PUBLIC. LANDS. 


; Your office, on. October 1, 1896, denied said ‘motion ‘for re eview, 
| saying (inter alia): | 


The point raised by you would not warrant any change in my forn mer decision, as 
the desert filing inade by 3 Neuhaus under the Lassen county act of. 1875 was made 
‘prior to the passage of the general desert act of 1877; hence he did not exhaust the — 
right conferred by the act of 1877 | | 


Neuhaus has appealed 6 the Department alleging that your office 
erred— 


In holding that, rere applicant’s filing “ies the Lassen apne diedert law 
- was wade prior to March 3, 1877, his right to make an eutty under the desert land 
laws was not thereby exhausted. 


Your office was in error, in. the pastionian statement Leferred to i in the 
above allegation. A desert- land filing, made either under the Lassen - 
county act or the general act, and abandoned, exhausts: the claimant's 
rights under the desert-land. laws. {Fannie D. Lake, 18 L. D., 580; 
Simeon D. Wyatt, 18 L. D., 99; same on review, 19 L. D., 247.) 

Itis proper to state, however, that the statement of eounsel for the 
appellant, which your office. decision apparently accepts without 
question, is not supported by the records of your office. Counsel’s | 
statement is: : | 


Tt is shown by the records that the ag piloant bad eres the same lands under 
the Lassen county desert-land law, by declaratory statement No. 103, May 8, 1875. 
By departmental decisions in the case of Simeon D. Wyatt, p. 99, Vol. 18, and in 
the case of Fannie D. Lake, p. 580, same volume, it is held that a filing under the 
Lassen county act exhausts the right of entry under either the Lassen county act 
or the act of March 3, 1877. - Consequently the second entry of the applicant was 
“erroneously allowed ” and could not be confirmed; and the applicant is entitled 
to the repayment of the two hundred dollars under the act of June 16, 1880. 


An exainination of the records of your office discloses the fact that 
Lassen county desert land declaratory statement No. 103, of May 8 
1875, was made by Benjamin Neuhaus, and not by Bernhard Neuhaus. 
In the case at bar, the controlling question is, Was the applicant’s 
declaration and his action thereunder a fraud upon the government? — 
The government agent so reported. Your office so found, and can- 
celed the entry. He was notified that opportunity was afforded him to — 
show cause why his entry should not be canceled for the fraud so found, 
and he made no response. The decision ao to him upon that issue 
- became final. | | 
The general circular of 1896, page 97, in. defining the expression — 
“erroneously allowed,” as used in the repayment act, Says: 


This can not be given an interpretation of such latitude as would countenance fraud. .. 


If the records of the land office, or the proofs. furnished, should show that the entry — 
- ought not to be permitted, and yet it were permitted, then it would be “erroneously 
allowed.” But if a tract of land were subject to entry, and the proofs showed a 
compliance with law, and the entry should be canceled because the proofs were 
shown to be false, it could not. be held that the entry was “erroneously allowed a 
and in such Spee Spay enh would not be authorized, 
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In the case here under consideration, it is not. the final proof. (for 
that has never been made), but the initiatory declaration, that contains 
the statements which your office has found, and which the entryman 


—» does not deny, are untrue, Upon the showing made by Neubaus and - 


his witnesses in the declaration filed by him, it was the duty of. the: 
local officers to allow the entry. As was. held by the Department in 
the case of George A. Stone, on review (25 L. D., 111, syllabus): 

If the land entered is not of the character éGutemplated b: y the law under which ; 
the entry 'y is made, but is expressly represented by the entryman to be of such ch ar- 
acter, and the allowance of the entry is procured by such representation, the entry 
- in such case is wrongfully procur ed, and not ‘erroneously eames e watatn the 
meaning of the repayment law. : 

In the case at bar, the judgment of your office, § in so far as it holds | 
- that repayment can noe legally and properly be made to the aE ee | 
therefor, is hereby affirmed. 7 


LODE LOUATION—INTERSECTING MILL SITE. 


_ MABEL LopE. 


- 


A lode location based on a discovery oh one eid of : an intersecting mill site is not 
good as to the ground on the other side of said mill site, and a all entry of such 
ground is ther efore invalid. 


Acting Secretary Ryan to the Comnisstoner of the General Land Ofte, 
(W.V.D.) - | May 28,1898, (E. B., Jr.) 


On August 24, 1896, your office held for cancellation Leadville, Colo- 
rado, mineral ene No. 4061, made June 15, 1896, by Thomas Officer 
’ for the Mabel lode claim, as to all that part of the claim which lies west 
of the Rob Roy Mill Site, survey No. 2643-B, This action was taken_ 
on the ground that the entry of a lode location divided into non-contig- 
vous parts by a mill site was not permissible, Claimant ‘appeals, con- 
tending that, inasmuch as entries of lode locations which are divided | 
by cross lode locations are allowed, so, likewise, a lode location. whee 
is divided by a mill site may properly be entered. 

_ In this case the said mill site, which lies on both sides of Bagle river, 
extends entirely across the ode location near its western end, and is. 
excluded from the application and entry. Only nou-mineral land can: 
be taken under the mining law as a will site (section 2337 R.8.). By 
excluding, as above, the Rob Roy mill site, the applicant practically 
admits the non-mineral character of the same (Michael Howard, 15 Il. 
D., 504), The non-continuity. of the vein or lode through the mill site 
is thus also admitted. The discovery shaft or cut of the Mabel lode is” 
several hundred feet east of the easterly side line of the mill site. 
There is no evidence, direct or indirect, nor any presumption of the - 
existence of the vein on the west side of the mill site within the lines 
of the Mabel location.. For that reason alone a location based npon 


676 "DECISIONS RELATING, TO THE PUBLIC LANDS, 


| the Mabel discovery would not ‘ pena! as to the aid on the west “ 


side of the mill site, and the entry as to such ground would be invalid. 
Where a lode or. vein abuts upon non-mineral land, there is: no 


- authority of law for including in a location made on such lode or vein 
any ground beyond such abutment, and certainly not to embrace land ~ 
lying entirely beyond the non- mineral tract.. The reason for the can- 
cellation of the entry as to the ground above indicated is, therefore, | 
that the Mabel location is not valid as to that ground. See in con- 


—. nection Andromeda Lode, 13 L. D., 146; Bi- Metallic. Hung Conan: _ 


15 L. D. , 809; and Michael Howard, supr he : 

It is nneceseney in view-of the rer going to discuss the question of 
alleged similarity between the case at bar and the case of a lode loca- 
- tion divided by a cross lode location. os 7 

~ The decision of your office is affirmed. 


ISOLATED TRACT ACT OF FEBRUARY 26, 1895. 
HanpD v. DE REMER. 


A tract of land is not ‘‘ apie to homestead entry” within the meaning of the act 


of February 26, 1895, detining the period that must elapse prior to treating a tr act — 


aS isolated, while covered by an unexpired. pre emption filing, or embraced 
within a homestead entry. 

The action of the Commissioner of the Gener a: Laid. Office in ordering into market 
a tract for disposition nnder section 2455 R.8., is s subject to revision by the 
Department on ene : 


Acting g Se sovetary Rn to oy ay the General Land Office, 
(W. V. D.) , > & 4 May 23, 1698, * 2  (G. O. B) 


On Noveriber 11, 1895, James R De Remer filed in the local land 
office, at Denver, Colorado, his petition stating that the W.#4 of the 
NE. 4 of Sec. 10, T. 8S., BR. 64 W., in said land district, is an ‘isolated 
or disconnected tae. being entirely surrounded by lands either pat- 
ented or held under valid entries—having been so isolated for a period 
of more than three years; that the tract is prairie land, agricultural in 
character and chiefly valuable for grazing; that 0 part of the tract is 
occupied by any one having color of title; that he desires to purchase | 


the same, and agrees to bid one dollar and twenty-five cents per acre, = 


including all necessary expenses for advertising, etc. He therefore 
asked that the tract be sold under the provisions of section 24.55 of the 
Revised Statutes, as amended by the act approved. February 26, 1895 
(28 Stat., 687), substantially complyne with instructions of inl 1, 
1895 (20 L. D., 305). : 
On November 14, 1895, the eibber and receiver aie ied said 
petition, and your office. on February 25, 1896, held that the application 
conforms to the requirements and authorized ‘the sale asked for... 
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Due notice was given, xing April a 1896 6 (at ten 0 ‘clock: a.m. ) for. > 
the date of sale. 
On March 20, 1896, 5 esse N, Hand made homestead agitation for 
the land, which was rejected, and Hand appealed. Your office by 
decision dated April 17, 1896, sustained that action. =e 
On April 24, 1896, Hand filed a motion for review of said decision, 
together with his protest against the sale of the tracts, alleging sub- 
stantially : 
1. That he had apphed to make entry of the tracts, and had appealed 
from the rejection of his application. 
2. That the land had not been subject to homestead entry for three 
years next prior to the date on which it was ordered to be sold. 
 .8 That at no time since September 7 7, 1887, has the land been free 


_ froma prima facie valid pre- emption filing or homestead entry for three 


consecutive years. 
On August 19, 1896, yonr office denied dands motion for ees 
stating that. his protest was based on suberapually the same gr ounds 

as the appeal and motion. 7 

Hand’s appeal from said decisions bri ings the case here. * 2 
The Jand was sold on the day advertised, and certificate of location 

No. 416 B., act of J une 2, 1858, for eighty acres of land, was soudered. 

in pay mentk. | 

Inview of Hand’s s protest, the register and receiver ecline’ to issue 

certificate of purchase. | 

It appears that a pre-emption. ications statement was filed for the 

land in question on September 7, 1887, and also on February 12, 1889, 

and that both filings expir ed by limitation, no proof having been - 

offered; also that on March 23, 1894, Herman M. Klagg made home-_ 

_ stead entry for the land, which was eoiceled by relinquishment Novem.. 
~ ber 9, 1895, or two days before De Remer filed a peruen askin gs that | 
the same be sold as an isolated tract. 

All the surrounding tr acts pave been Gisposed of—the last ¢ on April 


29, 1890. 


“Tn your office decision of April 17, 1896, it was held that prior to 
‘Klage’s entry the tract had been subjeat to homestead entry for more 
. than three years after the surrounding lands had been entered, and 
that it was therefore “isolated” within the meaning of the statute, and 
that the fact that Klage’s entry was made of the land March 23, 1894, 
and remained of record less than two years, did not remove such 
isolation. 
' It was further held iat since Hand’s application to make homestand . 
entry was made subsequent to the order of your office directing the | 
sale of the land, the same was not subject to entry—being segregated 


under rule laid down in Mather et al. v. Hackley’s Heixs (19 L. D., 48). 


_ In the decision on motion for review, your office in answering the 
_ grounds of error set up. held that, while the land, within three years 
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next moved the application to sell as an eoiaea tra et, nea: been - 
covered by the prima facie valid pr eemption filing of one Edward Mer- 


cer, who lived upon and cultivated the land, still such filing was in no | = 


sense an entry, and did not; as would an entry, segregate. the lands; 
that it conferred no ri ights as against. the United States, and was there- 
fore public land and open at any time to settlement and entry. 

_ The appeal herein alleges error in the holdings: 

“1. That pre-emption filings do not prevent land from becoming 
isolated under section 2455 of the Revised Statutes, as amended. 

2. In holding that Klage’s entry was no bar to une sale of the land 
under said section 2455. 

3. In finding that the land had Deen sabe to homestead entry ‘ii 
more than three years after the surrounding lands had been patered, 
and that Klage’s entry did not remove such isolation. " 

Section 2455 of the Revised Statutes, as amended by the act approved 
February 26, 1895 (28 Stat., 687), provides: 


It shall be lawful for the Commissioner of the General Land Office to order into 
market and sell for not less than one dollar and twenty-five cents per acre any iso- 
lated or disconnected tract or parcel of the public domain less than one quarter 
section which in his jndgment it would be proper to expose to sale after at least 
thirty days’ notice by the land officers of the district in which such lauds may be 
situated: Provided, That lands shall not become so. isolated or. disconnected until 
the same have been subject to homestead entry for a period of three years after the 
surrounding land has been entered, filed upon, orsold by the Government: Provided, 
That not more than one hundred and sixty acres shall be sold to any one person. 

The first question raised by this appeal is, whether the land in ques: 
tion was “subject to homestead entry for a period of three years after 
_ the surrounding land has been entered, filed upon, or sold by the gov- 

ernment,” and, second, whether the period of the existence of Klagg’s 
entry, made March 23. 1894, and relinquished November 9, 1595, can 
be computed as a part of the required three years. — 

It appears that among the filings which were made on the land was 
the pre-emption filing of Edward Mercer, dated February 12, 1889, and » 
expiriug by limitation November 5, 1891, or less than three years before 
Klagg (March 23, 1894) made homestead entry. oe 
It appears that Mercer built a house on the Jand, and had sera 
acres fenced and under cultivation. All the surroundin 2 lands had 
been ‘‘entered, filed upon, or sold by the government;” but the tract © 
in question was settled upon by one, who, under section 2265, had. 
declared his intention to claim the same under the pre-emption laws. 
For some reason not appearing of record, Mercer failed to make proof 
and payment for the land; it was, however, less than three years from 
the expiration of his. ling before Ilage. made his homestead entry. 
Had the required period of three years run when Klage’s entry was 
made? In other words, had the land at that date “ been subject to 
7 homestead entry for a period of three years" My ithin the meaning of the 
~ statute? - 
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Isolated or disconnected tracts of less than one quarter section result 
from the disposal of the surrounding lands. It often happens that 
tracts of forty acres or eighty acres are thus left undisposed of and the 
- homestead seeker preferring a greater quantity, refuses to take the 
smaller area, leaving it “isolated.” ’ When such a tract has been sub- 
ject to homestead entry for a period of three years with out being taken, 
the statute authorizes its sale. 

While by the decisions of the Department : a homestead entry may. 66 | 


~ allowed of lands embraced in a pre-emption filing , still the pre-emptor, | : | 


if he complies with the law, may obtain cae “for the land, and the 
- homestead entry will be canceled. 


In passing the act of February 26, 1895 (supra), amending section 


2455 of the Revised Statutes, one of the changes made was that lands. 


- shall: not be considered “isolated” until the same have been subject to 


homestead entry for three years after the contiguous tracts have been - 
_ disposed of by the government. In other words, if three years pass 

after the surrounding laids have been ‘disposed of, and during that 
period no one appropriates the tract by means of a homestead entry, 
the same may then be regarded as “isolated,” that is undesirable as a 
homestead, and, after notice, may be sold. It was the intention of Con- © 


gress to give ample time for the taking of the Jand under the homestead — 


— law, the favored method of disposing of public lands, rather than to 
waa ren its disposal by sale, the exceptional method, and so the period. 


of three years was nained, urine which the lands aiGuld be subject to | 


‘homestead entry without being taken, While land covered by an unex: 
-pired pre-emption filing is subject to homestead entry, it is not subject 
thereto in the sense that one desiring a homestead has a full opportunity. 
to acquire a certain title thereto under the homestead law. His oppor. - 
tunity is clouded and encumbered by the pre- -enptor’s right to complete 
title under the pre-em ption law. Such a clouded and encumbered oppor- 
tunity i is not an inviting one and a failure to accept it does not indicate 
that the land is otherwise ‘undesirable as a homestead. During the 
- continuance of this pre- emption filing and prior to its expiration the 
- land was not subject to homestead entry within the meaning of this © 
statute, That filing was in existence April 29, 1890, when the last of | 
the surr ounding land was disposed of and three years did not intervene 
_ between its expiration November 5, 1891, and Klage’ S homestead entry 
March 23, 1894. 
Age gain, during Klagg’s jromedtentl entr V5. nicl contauedl to Novem- 
ber 9, 1895, the land was not subject to homestead entry within the 
meaning of the statute, but segregated by that entry, and ther efore not . 
subject to another entry until its cancellation. | 
The tract had not been subject to homestead entry for the required 
period of three years when it was ordered sold. 
—- Section 2455 of the Revised Statutes authorizes the Commissioner of - 
; the General Land Office to order into. market and sell the isolated or 
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disconnected tracts peer en to, and on his diser tionary power thus. 
| conferred has been pr operly exercised the land ceases to be subject 


to entry. But if,as in the case at bar, the Commissioner has acted 


prematurely and without scant his mistake will be corrected on | 

appeal. | 
The decision appealed from is reversed, and Hand’s application to 

| make entry will be allowed. : : a. 


RAILROAD GRANT—PRE-EMPTION FILING. 
_ Unton PACIFIC Ry. Co. v. HARTWICH, 


By the express ede snig of section 14, act of sopksin ber 4, 1844, failure to. alee final 
proof and payment under a pre- -emption filing for unoffered land prior to the 
day fixed for the sale thereof, operates to extinguish all rights under said filmg, | 
- and though not formally canceled. of record sich filing will not thereafter serve. | 
to defeat the. attachment of a railroad erat on defi nite location. 


Acting Seoretart y Ryan to the Commissioner: Of the Gener cd tii ide 
(Ww. Vv. D yoo 2 May 28, 1898, Fos ae oe Ww. C.) 


| The Union Pacific Railwa Ly Company has. appealed from your office 7 
decision of April 10, 1897, in the case of said company 2. ions BR, 
Hartwich, involving the N. 4 of the SE. 4 -and the N. 4 of the SW. 4 4 of 4 


- See. 31, 1.6 8., BR. 11 E., Topeka land district, Kansas. 


~ This. inet is within the limits of the grant for said company sacs 
the act of J uly 1, 1862 (12 Stat. , 489), as maluates to the may of definite ; 
location filed. January 11, 1866. a 7 
It appears from your office decision that the peeoude of your office - 
show that the N. 4 of the SE. 4 of said section is included in pre- emp-. 
tion declaratory statement No. 5562, filed by Gustav Sturback May 1, 
1858, in which settlement was alleged April 20, 1858; that the N. 3 of 
the SW. 1 of said section is included in pre- emption dela atory state- 
ment No. 5561, filed bY Joseph Mather May 1, 1858, in which settlement 
was. alleged April 22,1858; and ene both ‘of said filings are still of 
record uncanceled. | | 
‘It further appears that subsequently to cis aaa of said pre-emp- — 
tion filings lands in township 6 south, range 11 east, wer e, in accordance 
with proclamation No. 636, offered at the land office at Kickapoo, com- 
- mencing on the 19th of September: 1859. In the proclamation, which | 
was dated March 22, 1859, a notice was given to-pre-emptors requiring 


-. them to establish their claims to the satisfaction of the register and 


- receiver at the proper land office and to make payment before the date 
appointed for the commencement of the publie sale; other wise their 
claims would be forfeited. | 

No action was ever taken by these pre- eaters to eaniees their 
filings, so far as shown by the record, nor were the lands oy at the 
public sale under the proclamation. z 3 | 
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On June 21, 1881, the tract here involved was listed by the company - 
on account of its grant, but patent for the same has not been issued. 
Notwithstanding the assertion of claim on account of the grant by © 
reason of the listing, on November 20, 1896, the local officers permitted 
Herman F. Hartwich to make homestead entry for the land. without 

notice to the company. ; 


These facts were’ duly soneidenea in your ities aecisidn oe Apr il 10, 


1897, in which it was held that the pre-emption claims of Sturback and 
Mather being of record uncanceled at the date of the filing of definite 
location reserved the tracts covered thereby from the operation of the 
~ grant, and the listing of the tract by the company was held for cancella- 
_ tion. In support of the decision reference is made to the. decision of the » 
supreme court in the case of the Kansas Pacific Railway Co. ». Dun- 
meyer (113 U.S., 629) and Whitney v. Taylor (158 U. S., 85). 
From said Accor the company appealed to this Department ; and 


as the question involved is an important one, controlling numerous _ 


other cases, the case was advanced for consideration and request for 
oral aoumeut granted. 

From the above recitation it appears that pre- euptnn filings were 
made for the land here involved in 1858, long prior to the grant, and 
when made the land had not been offer a | 

Under the law of September 4, 1841 (Oo Stat. , 453-7), by which pro- 
vision was made for the right of pre-emption, no limitation was placed 
upon pre-emption filings made for lands that had not been offered, in 
the matter of the time when proof should be offered thereunder, other- 
wise than as contained in the 14th section of said act, by which it was 
provided: 


That this act shall not delay the sale of any of the public lands of the United States 
beyond the time which has. been, or may be, appointed by the proclamation of the 


President, nor shall the provisions of this act be available to any person or persons ~~ 


‘who shall fail to make the proof and payment, and file the affidavit before the day 
- appointed for the commencement of the sales as aforesaid. 

In the year following the making of these filings the lands in ihe 
township were, in accordance with the proclamation, offered for sale, — 
and the 19th of September, 1859, fixed as the date for the commence- 
ment of the sale at the land office j in the eae in which the land in_ 
question was situated. | 

No action was taken by the pre-emptors peroie the date set for the 
- commencement of the sale, as required both by the notice attached to 
_ the proclamation and the 14th section of the act of 1841, above quoted; | 
_ nor is any claim now being asserted to the tract, SO far as “oe Be Pe 
the records, by, through or under said filings. © 
- More than six years after offering of the lands at public sale in’ aceon: - 
ance with the terms of the proclamation the company filed its map 
' showing the definite location of its road opposite this land, and the 

question for consideration is, What was the status of these flings at 

the time of the filing of the map of definite location ! i | 
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Tn the case of Whitney ». Taylor, supra, referred to in your office 

decision, the court, after referring to several of its decisions, including _ 
the case of Kansas Pacific v. Dunmeyer, supra, Involving the question 
as to the effect of claims existing at the date of the filing of ue com- 
pany’s map of (lefinite location, proceeds as follows: | : 


Although these cases are none of them exactly. like the one before us, et the prin- | 


ciple deduced from them is that when on the recor ds of * the. local land office there is: 


au existing claim on the part of an. individual un der the homestead or pre-emption | 
law,. which has been recognized by the officers of the government and has not been 
canceled or set aside, the tract i in. respect to which that claim is existing is excepted . 
from the operation of a railroad. land grant containing the ordinary excepting 
clauses, and this notwithstanding such claim may not be enforceable by the claimant, — 
and is subject to cancellation by the government at its own sug ggestion, or upon the © 
application of other parties. It was not the intention of Congress to open a. con- 
- troversy between the claimant and the railroad company as to the validity of the — 
former's claim. It was enough that the claim existed, and the question of its 
validity was a matter. to be settled between. the government aud the claimant, in 
respect to which the: railroad company was not permitted to be hear d. - 
«Tt will thus be seen that i in effect the coutt holds that. if at the ‘ante 
of definite location there was of record an existing claim to the land the 


same served to defeat the operation of the erant = > | 
notwithstanding sich claim may not be enforceable by the dives is is subject 
to cancellation by the government at its ow a Eeeceuon or upans the eng ienon of 
other parties. © . 

It it clear, however, that the claim must have been in fact, and as 
shown. by the records of the land department, an existing claim, and 
— not.a mere record without claim; that is, an erroneous record would 
not defeat the grant, nor would the failure to note an order of cancella- 
tion present such a claim by the record as would defeat the grant. The 
language of the court is, in referring to the claim, ‘has not been can- 

celed or set aside.” Again, “It was enough that the claim existed.” 

ea the case of the St. ie Minneapolis and oma Railway Co. 


- Whitney v Tag lor, supr iy it was held that ( syllabus): 


_ A pre-emptor who makes homestead entry of a part of the land embraced within 
his filing thereby abandons all right under. his pre-emption claim, and though the 
filing may not, at such time, be cancelod on the record, it is thereafter not evidence 
of the existence of a pre-emption elaim, and will therefore not defeat.the operation 

of arailroad grant, as to the tract not included in the homestead entry. | 
_ In that case the record of the pre- emption remained uncanceled at 
the date of the filing of the map of definite location, but it was held 

_ that the record did not evidence an existing claim to the land. 

‘Under the 14th section of the pre- -emption act, before quoted, by: the. 
failure of Sturback and Mather to make proof ain payment before the 
- 19th day of September, 1859, their pre- emption right was at an end, 

and thereafter their claims could. not be held to be existing. claims, for 
under the terms of the act of 1841 the provisious of that act were no 
longer available to them. . The formal cancellation of their filings upon 
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the record was not necessary to destroy or pile to an end the pre- emptive 
right; such right was extingu shed by operation of law. | 
In the case of Central Pacific Railroad Uo. 7. Edward L. Taylor (11 
L. D., 445), the following history of the pre emption law and coustruc-— . 
tion thereof was made: : | a 


| Prior to 1841 the settled policy of Congress was to dispose of the public lands by 
public and private sales in quantities to suit purchasers. The passage of the act of 


- September 4, 1841, was the first legislative action in the direction of a change to the 


present pence policy of distributing the public domain among the people ‘as 
homes for the homeless. This_ iesiclation Wwas apparently only tentative, for while 
the public lands were thereafter to be thrown. open to settlement and entry, the 
policy of selling them was adhered to; the settler was permitted to acquire, by his 
inhabitancy and improvements, only a preferred right to purchase the lands when 
sold. But this preferred right was not to interfere with the cherished policy of 
public sales at stated intervals. If any of the lands advertised for sale were occu- 
pied by settlers, unless they availed themselves before the day of sale of the right of 
pre-emption, acquired by settlement and improvement, it would be forever lost, and 
the lands would be offered first at public sale, and if not sold thereafter became 
subject to private sale. * 


In that case the tract was included in the fanaa deseabed in the proce: 


_ Jamation of the President as land to be offered for gale at Marys- — 
ville, California, on February 14, 1859, yet from the records of the — 


General Land Office it’ appeared that the lands in the township in — 


which such tract was located were withheld from sale, so that the lands 
were never offered; and i in that case it was held that (syllabus) :. 


The pre-emptive right is not defeated by the failure of the settler to make proof —— | 
and payment for the land covered by his claim prior to a day erron eously appointed -_ 


for the public offering thereof, where such tract, on the cliscovery of the error, is 
subsequently withheld from sale. | | 


“ 


- From the reasoning and argument contained in: ‘said. idcidion it is 
clear, however, that had the tract been regularly offered in accordance 
with the proclamation of the. President, by the pre-emptor’s failure to. 
make proof and paymeut before the aaa appointed for the commence- 
ment of the sale, all rights under the pre- emption filing theretofore- 
made “would be forever lost.” | | 

Fron a careful consideration of the entire inatter it is the opinion of 
this Department that under the circumstances heretofore recited no 
right of pre-emption remained or was existing in and to the tracts here 
involved, wider the filings of Starbuck and Mather, at the date of the 


filing of the company’s Map of definite location, and that upon the 


record herein made the tracts involved passed to the Union Pacifie 
Railway Company upon the filing of its map of definite location. The 
-allowance of the entry by Hartwich was therefore erroneous, and the 


same is directed to be canceled, and if otherwise regular the listing by ~ 


the compaiy should be Se a a view aD the issue of patent on © 


- account of the grant. 
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RAILROAD GRANT—MINERAL LANDS—CLASSIFICATION, 
INSTRUCTIONS. 


The act of Bea rhiee: 26, 1895, does not soatemmiats the aanaeition of even sec- 
tions, and the character of said sections is only considered where the mineral or 
- non-mineral character of the odd sections cannot be otherwise s eens 

; ascertained. 


Acting g ‘Seoretary Ryan to the Commissioner of the General Land Office, 
(W.V. D.) — - May 25,1898. (E. F, B.) 


TI am in receipt of your ‘letter of April. 22, 1898, relative to school 
section 16, IT. 57 N., Ri 1 E., B. M., Coeur WAlene, Idaho, which was 
classified as. non-mineral and in April, 1897, by the commissioners - 
appointed to examine and classify lands within the land grant limits of 
the Northern Pacific Railroad ae under the act of February 26, 
(1895 (28 Stat., 683), | | 

It appears from your letter that the commissioners spn ated for the | 
Coeur d’Alene district in their report for the month of April, 1897, 
classified as non-mineral the unsuryeyed portion of township 57 N., RB. 
1 i., B, M., which, when surveyed, would embrace, among other sec- 
tions, all of Sec. 36, and that the report of the commissioners was 
approved by the Department August 27, 1897, 

The approval by the Secretary of the classification of lands by the 
cominissioners appointed under said act is final only so far as it affects 
the odd sections within the limits of the grant. It was not intended 
that the even sections should be classified, but shonld only be examined 
and considered with reference to their character as mineral or non- 
mineral lands where the mineral or non-mineral character of the odd 
sections could not be satisfactorily ascertained without resorting to an 
examination of the adjacent land. | _ 

The term “classification” should not, strictly speaking, be sootied to. 
such sections, as it was not intended that the character of such sec- 
tions as reported by the commissioners should conclude any one seeking 
to acquire title to the land from showing its true character. There is, 
therefore, no necessity for-noting the report of the commissioners upon 
such sections on the recor ds of your office. Hence the Department, in 

the letter of November 30, 1897 (25 L. D. , 446), advised your office that: 


a mineral réturn by the commissioners would bt therefore, pr event your. office from a 


making such disposition of the Jand as is proper upon a subsequent showing as to 
its character, but the classification should be considered as of the same eifect as the 
return of mineral lands made by the government surveyor. 

See also letter of March 23, 1898 (26 L. D., 423). - 
The approval by the Secretary of the report of the commissioners is. 
operative upon, and final only, as to the odd sections, and it is not 
necessary to recall said approval in order to invest your office. with 
jurisdiction to order a hearing to ascertain the character of ue even 
: sections upon a proper een made. 2 
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- SWAMP GRAN'T—CONFLICTING GRANTS TO STATE. _ 
STATE OF MICHIGAN. — 
A claim of the State under the swamp grant will not Ba reco enized where the lands | 
embraced therein have beeu certified to the State under other grants, and such 


certification has been Beco peed a the ee and stood unquestioned for many 
- years. . : . 


| Acting g Secreta Ri yan to the Cents ener y the oat Land ‘Off on | 
—(W. V~. 2D.) May 23, 1898. 5 LG (ELF. B.) 


By decision of December 5 5, 1895, your office rejncted the claim of the. -% 


. State of Michigan, under the swamp land grant of September 28, 1850 — 
(9 Stat., 519), to certain tracts of land therein described, amounting in © 
the aggregate to about eighteen hundred acres, situated in the Gray- 


ling land district. Said claim was rejected for the reason that the title | | 
to said lands has already passed to the State under the provisions of . 
. theact of June 3, 1856 (11 Stat., 21), to aid in the construction of cer- 


tain railroads, and the act of August 26, 1852 (10 tet 35), and other | 
acts, to aid in the construction of canals. 

From this decision the Sa nas ie assigning the following | 
grounds of error: . | | | | if 

I. These, lands having been erroneously certified to the State under the acts of. 
Congress of June 8, 1836, and August 26, 1852, to aid in the construction of certain | 

railroads’and canals, it was error to hold that such certification could prevent. the 
State from accepting a second certification. under the swamp land grant. 

IJ. The swamp land grant being prior to the grants to aid in constructing rail- 
roads, and the records showing the laud to be awamp and overflowed, it was error 
not to have certified them to the State under its swamp grant. | 

Td. It was error to have rejected the swamp claim of the State for any reason. 

IV. It was error not to have notified Britton and Gray, the attorneys of record for | 
- the State of Michigan under its peep land ; grant, of the once action of December 
5, 1895. 


The question tavolved i in this case is, whether the State can Be per- 
mitted to claim title under the swamp land grant to lands which have 
already been patented to it under another grant.. This question was 
also involved in the cases of Chandler v. Calumet and Hecla Mining 
Company, 149 U. 8., 79; McCormick v. Hayes, 159 U, S., 832; and 
‘Rogers Locomotive Works v. Emigrant Company, 164 U. S., 559. 

In all of said cases the lands were claimed as swamp and overflowed 
land inuring to the State under the swamp land grant, but no selection 
had been made by the State of said lands under said grant prior to the 
issuance of patent, nor was any affirmative action taken directly -by 
the Secretary of the Interior with respect to said lands, as swamp and 
- overflowed land, under the grant of September 28, 1850. In each, the 
_ lands had been certified or patented to the State under the provisions 

of the several acts of Congress granting lauds to aid in the coustruc- | 

tion of railroads. 
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Tn the case of McCormick v. Hayes (supra); the acant mde 


_ In the case now before us, the selection by Linn county, g srantee of the State, srior. . 
to 1875, of swamp and overflowéd lands in the very section of which. the lands in 


dispute formed a part; without ineluding the latter in such selection, together with _ 


‘the acquiescence in that selection by the Interior Depar tment, and the selection by | 


-. or under the dir ection. of the Secretary of the Interior, aud their certification to the 


State, first in 1858, and again in 1881, of the lands in dispute, as lands inuring, under 
the act of Congress of May 15, 1856, to the Cedar Rapids and Missouri River Railroad 
Company, and, therefore, not lands embraced by the act of 1850, constituted a deter- 
— mination, based on “observation and examination,” that the lands here in dispute 
- were not swamp and overflowed, and, therefore, had not been reserved or appropri< 
ated, prior to the date of the railroad land grant act, but passed, as the Secretary of - 
the Interior certified, to the State, for the purposes named in the railroad act. 


This view as to the effect of the action of the Secretary of the Interior . 
in certifying or patenting the lands to the State under another grant 
was re-affirmed by the court in the case of Rogers Locomotive Works 
». Emigrant Company (supra). In that case the court said: 


But it is equally clear that when the Secretary of the Interior certified in 1858 
that the lands in controversy inured to the State under the railroad act of 1856, 
he, in effect, decided that they were not embraced by the swamp land act of 1850, 
(Page 574.) 


Again: 


In 1858, the Settetary of the Interior decided that the lands in contr oversy inured 

to the State under the railroad act of 1856, and, if that decision was correct, then — 
they were not reserved from the operation of that act by the swamp land act of 
1850. ‘The State was entitled to the lands either under the act of 1850 or under that 
of.1856. It was open to it, before accepting the lands under the railroad act, to 
- insist that they passed, under the act of 1850, as swamp and overflowed lands. No 
such claim was made. -The State—the party primarily interested, and with whom 
the Land Department directly dealt—accepted the lands under the act of 1856, and, 
therefore, not as inuring to it as swamp and overflowed lands within the meaning 
of the act of 1850, and, as just stated, has never repudiated its action of 1858, nor 
sought to have reopened the question necessarily involved in the actiou of the Sec- ° 
- retary when he certified the lands to the State under the act of 1856. 
. The action of the Department in-1858 was intended to be final, as between the. 
United States and the State, in respect of the lands then certified as railroad lands. 
If the State considered the lands to be covered by the swamp land act, its duty was 
to surrender the certificate issued to it under the railroad act. It conld not take 
them under one act, and while holding them under that act pass to one of se coun- 
_. ties the right to assert an interest in them under another and different act. 


It is not intended to hold that the Department has no paneer to 
accept. from the State a reconveyance of these lands, if they were 
improperly certified or patented, and to certify and patent them to the 
State as swamp land if they are of that character, and the rights of 
others would not be thereby impaired. But as the State has accepted 
_ the lands under the grants of 1852 and 1856, and has never questioned 
the correctness of that certification, or sought to have the question | 
reopened for re-examination until this late day, when other parties may. 
have acquired rights that might be affected adversely by such action, — 
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the sianeing of this title would not be a wise or judicious exercise of 
such authority, even if the State offered to reconvey the lands, which 
- does not appear from the record. State of Arkausas v. St. Louis, Iron 
~ Mountain and Southern Railway Company, 10 7 D., 165. 
The decision of Pou olice. is atirmed. : 


EQUITABLE ACTION-HOMESTEAD ENTRY. — 
_ Iysrructions. 


Equitable action on ipomiseeat entries, where pecidewes is not established. within 


the prescribed period of-six months, is not necessary, if final proof is made 


within the statutory life of the entry, and such proof shows continuous residence | 
for nye years next precedin, eo the date thereof. | : : 


- Acting Secretary Ryan to the Conimissioner of the. Gener al hie Office, | 
Soi es Sie. Re ie | i -_ (A. Pe 


[ have prserved that amoung the suspen ded entries whereon you have 
adjudged that patents should be issued, and which you have submitted — 
_ to the Board of Equitable Adjudication, from time to time, for consid- 

eration under sections 2450 and 2457 Revised Statutes as amended by — 
the act of February 27, 1877 (19 Stat., 240), with a view to their-confir- 
mation, there have been certain homestead entries wherein the home- | 
steader did not establish: residence on the land involved within the 
prescribed period of six months, but where final proof was made within » 
the statutory period, which proof showed a continuous residence on 
the land for five years next preceding the date thereof. 

The class of entries referred. to has been submitted: under rules 25 
and 33 of the rules adopted by the Board for your guidance and it is 
upon these rules, the strict letter of which would seem to warrant it, 
that the action of your office, as indicated, has been based. a 

It is a fact however that, where a Sirnilar entry is attacked by a con- 
- testant after the homosteader has actually established residence on the 
land, on the ground that such residence was not established till after 
Six months from the date of entry, the Department uniformly holds, 
under its construction of the homestead law, that the establishment of 


residence prior to inter vention of contest cures the laches of the home- | | 


-steader and the contest has been dismissed. It is not.the pur pose of 
the Department to apply a stricter rule in cases in which the only par- 

ties in interest are the gover nment and the claimant, than it does » 
- where there is a contestant. 

Jt is therefore not considered necessary that entries of the class 
. herein mentioned be referred to the Board for confirmation as @ pre- 
_ requisite to issuance of patents thereon. 7 

In order therefore that there may be consistent action with reference. 
to this class of entries I direct that hereafter, if otherwise regular, 
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= they i sapien for patenting in CaS: usual way without being sub- _ 
mitted to the Board. for confirmatory action, | | 

~ This method of procedure will relieve homesteaders of the needless: 
trouble, expense and delay entailed in ‘supplying the additional evi- 
dence required under the ee actice that has heretofore obtained. a 


CONFLICTING GRANTS—WITHDRAWAL-ATTACHMENT OF RIGHTS. 


‘OREGON AND CALIFORNIA R. RB. Co. vy. WILLAMETTE VALLEY AND | 
| | CASCADE MouNtraIN ‘WaAGon RoaD- Co.. 


The anawal made on potiale of ne) wagon oat onan of J aly 5 By 1866, operates “ e 
to except the lands so reserved from the attachment of rights on ‘definite loca- 
tion of the Oregon and California zune nnder the Bren of J aly 25, 1866. ) 


Seer "CLary Bliss to the Commissioner of the Gener al Land Office, May 24, 


(W.VeD) ie MMe ee KS (Od. Ww.) a 


It appears om. your sfc decision of March 24, 1896, that the NE. 
4 4 of the NE. 4 of See. 23, T, 18 8., BR. 1 W. , Oregon City land. district, 
Oregon, is aati the limits of the withdrawal made August 12, 1868, 
- on account of the grant made by the act of July 5, 1866 (14 Stat., +89), | 


to aid in the construction of the Willamette Valley and Cascade Moun: Bee | 
tain Wagon Road, and that one Henry C. McBee had been pes 7 


to make ngwmestoad entry for the same. 


The tract is also within the primary limits of | the erant made by the ; 


act. of July 25, 1866 (14 Stat., 239), to aid in the construction of the 


Oregon and California Railroad, a asta to ae imap. of definite loca- 7 : 


tion, filed March 26, 1870. | 
Your office decision held McBee’s entry for cancellation, and that the | 


_ withdrawal made on account of the prior grant. for the wagon road 


served to defeat the grant made by the act of J Tuly 25, 1866, under which 
the railroad company claims. 
The railroad company’s appeal rests upon the allegation that iene is. 
“no authority in the “wagon road grant for a withdrawal of lands for | 
~ its benefit,” and “an executive withdrawal, if made, would not be sus- _ 
tained by the grant, and would be inoperative as against a grant by | 
Congress which in terms included the land.” | 
McBee has not appealed, and the decision has peauiae final a as to him. 
Your office decision is in harmony with the ruling of the Supreme 
Court and of the Department on similar questions. — 
- In the recent decision of the. Supreme Court in the case of Norther | 
Pacific Railroad Co. v. Musser-Sauntry Company (168 U. S., 604), it. 
was held that the withdrawal of lands within the indemnity belt of the © 
grant made by the acts of June 3, 1856. (11 Stat. , 20), and May 5, 1864 
(13 Stat., 66), to aid in the eonatraction: of the Chicago, St. Paul, Min- 
| neapolis and Omaha Paulrone, served to except such lands from the sub- 
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deaient + ait made iy the act of J uly 2, 1864 (13 Stat.,. 365), to sa in 
the construction of the Northern Pacific Railroad. - 7 


Neither the act of 1856 nor 1864 directed the See of the 


lands within the indemnity belt, but the court,. on page 607 of the 
opinion, in teferring to such withdrawal, said: | 


The withdrawal by the Seeretary i in. aid of the pant to the State of Wisconsin 
was valid, and operated to withdraw the odd-numbered sections within its limits 
from ' disposal by the land officers of the government under the general Jand laws. — 
_ The act of the Secretary was in effect a reservation. Wolcott v. Des Moines Co,, 5. 
Waill., 681; ‘Wolsey vu. Chapman, 101 U. S. 755, and cases.cited in the opinion; Hame : 
blin v. Western Land Company, 147 U. 8. 531, and cases cited in the opinion. Ithas — 
also. been held that such a withdrawal is offective against claims arising-under sub- — 
sequent railroad land grants. St. Paul and Pacific Railroad v. Northern Pacific Rail- — 
road, 189 U.S. 1, 17, 18; Wisconsin Central pulrood vo. Forsythe, 159 U. 8. 46, 54; 
Spencer v. McDougal, 159 U. S. 62. 

While it is true that the intent of Congress in epeendet to a ind grant is om be 
3 determined by a consideration of all the provisions of the statute, and that. the 
word “reserved” may not always be held to include lands withdrawn for the pur- 
pose of supplying possible deficiencies in some prior land grant, yet, as that is the 


ordinary scope of the word, if any narrower or different meaning isto beattributed _ 


to it in this grant the reasons therefor must be clear. The se of a word which has 
generally received a certain construction raises a presumption that Congress used it 
~ in this grant with that meaning, and it devolves on the one claiming any other con- 
struction to show sufficient seen 5 for ascribing to nen an uuens to use it in 
such sense. 
- The grant of J aly 5, 1866, , Supra under which the wagon road lading, 
is of . > | 
alternate sections of public land, dseipnatea by oad numbers, three sections per 
mile, to be selected within six miles of said road. . 

a Relative to the withdrawal of lands on account of said erant, It was ee 
held in the case of -Wagon Road Company VY, - Hagan (20 L. D., 259), cS 

| that 7 

a. withdrawal of janis by the Secretary, i in “the exercise of. his authority, for aie 
purpose of enabling the company to satisfy the grant by making selections | in 
accordance with tlie eranting act was equally as effective to withhold the lands 
from settlement and entry as if it had been provid ed by the act. : 


The withdrawal made for the benefit of the wagon road grant has | 
the effect of excepting the land in question from the claim of the rail- | 
road company under its grant of later date, | 7 | 

The holding herein made is nowise in conflict with the decision of 
the court in, the ease of Wisconsin Central R. BR. Co. ». Forsythe (159 
U.S., 46), for the grants under consideration in that case were both 
| made to the same grantee. | : 3 
Your office decision is therefore atfirmed. 

_12209—vor 26—_44 
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‘TIMBER. CULTURE ENTRY—COMPLIANCE WITH LAW. 
Unrrep STATES v. Dayton (ON REVIEW). 


A timber culture entre | is subj ect to devise by will, and on due compliance with law 
the devisee is entitled to submit final proof and perfect the entry. 3 
Failure to secure the requisite growth of trees calls for cancellation of a timber eal- | 

- ture entry where the absence of reco faith i in 1 the matter of f plaiting aud eultiva- 
tion is apparent. : | 
mee echieeaey decision of J uly 7, 1896, 23, L. D., 54, recalled and Venn? 


Seoretar y Bliss to the Commissioner of the General, Land Oee, May 24, a 
(W.V. D,) rn a 1898. Se a | (HL. Gh) 


J. H. Hauser, the euie sain of neuer has filed a motion for a ine 
of the departmental decision of July 7, 1896 (23 L. D., 54), affirming 
the decision of your office of Ji anuary 5, 1895, which directed the can- 
cellation of his timber culture entry made March. 18, 1889, Aberdeen, | 
South Dakota, land district for the SE. +4 of See. 2, T. 122 N, R, 64 W.,. 
and the reinstating of the timber culture entry of Lyman C. Dayton for 
the said tract made March 10, 1882, in what was then the Watertown, 
Dakota, land district. “AS originally filed, the motion is for : areview of 
such departmental decision and will be treated as such although the 
accompanying affidavit presents a motion in the alternative, for a 
review or for a rehearing.. The motion was entertained by the Depart- 
ment and each of the parties interested have filed arguments thereon. 

It appears that Dayton died in the year 1895, prior to the depart- 
mental decision in his favor, and upon a report ordered by this Depart- 
ment, it was ascertained that he died testate, leaving a will, admitted 
to probate by competent authority, by the terms of which ‘Miss Clara 
D. Boswell became the sole devisee, subject to the ‘payment of. an 


: annuity charge upon the estate in favor of the mother of the deced ent. 


The annuitant died i in the year 1896, and by the terms of the will, Miss 
Boswell, who was theretofore married to Samuel D. Coyne, ‘became the: 
sole ‘aoe or residuary legates of the will, and now appears as - the | 
only party contesting the motion for review. 

Lf the departmental decision. ‘sought to be reviewed is to become final, 
it is clear that this devisee is entitled to make final proof under Day. 


ton’s entry. A timber culture entry is subject to a devise by will, and. 


_ if the executor of the will’ complies. with the requirements: of the law, oa 


he may make final proof, as the deceased entryman could have done if 
livin 2 and the statute so provides. Stark weather et al. Vs Starkweather 
etal, 15 L. D. ,162,166. 


The record 1 . the case is complicated and the peatiniony taken at the oo: 
hearing is voluminous. Upon the report of a special agent for the gov- - 


ernment, Dayton was cited to show cause why his entry should not be 
eaneeled: for non-compliance with the law, by order of your office of 
June 22,1887. The local office having reported that Dayton had made 
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| no response. to this order, ‘on March 12, 1889, your office canceled his 
entry and declared the tract covered thereby subject to entry by the _ 
first legal applicant. Ap H. Hauser, now the movant, made his timber 7 
culture entry for the tract on March 13, 1889, 
It afterwards transpired that Dayton, within the time allowed by — 
7 your office in its order holding: his entry for cancellation, had filed in 
_ the local office his response to such order, and applied for a hearing, 
and it Was finally forwarded to your office June 1,1891. Upon its 
receipt, your office held that Dayton was not in default when his entry 
was canceled and ordered a hearing “with a view of reinstating Day- 
ton’ S entry, if found in all respects valid, and in the event of such 
finding to cancel that of Hauser.” A hearing was had, commencing | 
April 19, 1892, at which the government was. represented by a special 
agent. Dayton appeared in person and was represented by counsel - 
for a portion of the time, and Hauser appeared in person. — 
- Owing to the complicated state of the record and the conflict i in the 


opinions between the decision of your office and that of the local office, | 2 


upon the consider ation of the motion for review, the evidence adduced 
at the hearing has been carefully. examined and analyzed. — 

In the departmental decision sought to be reviewed, it is held that 
after the cancellation of Daytou’s entry and Hauser’s subsequent 
entry, Dayton was not required to cultivate-the land, “and. it is not 
necessary to. inquire whether anything was done by hin upon the land 
or not.” Dayton, however, testifies that he continued work upon the 
tract after Hauser’s entry was allowed and for the year 1889, which, af 
there had been a previous compliance with the law since his entry . 
March 10, 1882, would have completed the requisite eight years culti- 
vation nd planting of the tract. After 1889, Dayton admitted that : 
he had not performed any labor upon the tract for the reason that he 

the ‘entry of Hauser | in . effect. This matter. is ‘also discussed: in the | 
decision of your office, but it is entirely immaterial tm the case, as if 
there had been a substantial compliance with the law, in good faith on : 
the part of Dayton, during each of the eight years from 1882 to 1889, 
inclusive, his entry would have been held intact after its re- instatement. 

The nea preponderance of: the evidence is to the effect. that there 
was not a substantial compliance with the law on the part of Dayton. 
He entrusted the work to agents who did not properly perform their 
labors in the preparation of the ‘Soil, the cultivation of the area plowed, 
or in the planting and care of the trees. The region in the vicinity of 
the tract in dispute was visited by a severe drought for three Seasons, 
| yet during this period, other claims were successfully cultivated i in the 
neighbourhood, although it appears that in the majority of cases the 
attempt to secure the required growth of trees was a failure. But 
the work done by the agents of Dayton was inefficiently and slovenly | 
performed and under the most favorable clim atic con ditions would have 
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vesulted in failure. One of those suisiosea to lane tree sceds aia ‘not | 
‘ complete his labors because he stated that he had not been paid, and. | 


_ those employed for the purpose of preparing the ground for tree cul. 


- ture and of cultivation g the young trees did not exercise ordinary care 
or attention in such work. The ground was plowed just before it 
 becaine frozen and weeds and grass were allowed to accumulate to the — 
detriment of the growing trees. The most primitive methods were — 
resorted. to in. replanting the area where the tree seeds had failed to 
germinate, and the entire work doue upon. the tract was hurriedly 
performed and without system or skill. ~The ill- health of Dayton | did 
not prevent the cultivation of the tract or the planting of trees, as the | 
labor on the tract was never performed by, him personally, but. was: | 
done by his employes. ‘s 
The expenditures made by Daytou upon the claim, pelbtied to in your , 
office decision, are: lumped in his POsuimOny with contest. costs. He 
7 said: | | = « 
I have expended some seven or sight danated dollars in working upon that tract x 
_ tosecure the growing of ‘trees, and the expenses I have been forced to incur by rea~- 
son. of the contest of John H. Bryce against my entry—afterwards this entry was 
dismissed by Mr. Hauser and one of his own instituted-in the place thereof. 
Nowhere did Dayton state what his expenditures -upon the claim 
actually were, and from what the witnesses state directly as the amount 
paid to them for such labors for one year, and inferentially from the 
amount of labor done, the outlay of Dayton was far below the amount 
stated. in your office decision as the amount expended upon the claim. 
~The claim of Dayton that his young trees were maliciously pulled up 
is not sustained by auy evidence except his own, but is satisfactorily 
" yefuted by direct testimony and by inferences to be drawn from the 
testimony. 
A careful survey and review of all of the euienes at the hearing 
discloses that the local officers were correct in their views when they 
stated as a conclusion of fact: | 
“While no year up to the éancellation of his entry, has passed withont Dayton 
making some show of cultivation on the land, yet nearly every actin that direction — 
evidences a compliance with the letter rather than the spirit of the law. The 
breaking was done just as the ground was freezing for winter and barely in time to. 
comply with the letter of the law. Whatever cultivation has. been done seems 
_ to have been (performed) with a view of making a show upon the land rather than 
to produce: results by the growth of trees. -— 
The devisee of the will has filed. the affidavit of another, which is : 
corroborated, that Hauser has not now twenty- five trees erowing upon 


the tract and that his cultivation and tree culture have been negligent — _ 


and insufficient. This is a matter for subsequent investigation and 

does not form a ‘part of this i inquity. | | 
. For the foregoing reasons, the departmental decision of J uly hs 1896, = 

withdrawn and Bs and the decision of your oflice of J anaary 
5, 1895, is reversed. 
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The inte of J, ‘y. Hauser will be held intact. ‘The motion ii review, 
with the accompanying papers, are herewith transmitted for the files 
of om office, and the papers in the « case are herewith teturned, 


RAILROAD GRANT—INDEMNITY SELECTION— SPECIFICATION OF LOSS. | 
Bui v. NortHEnn ‘PacrFte R. R. Co. | 


The tit that ie applying the rule of. saaresmiation a particular tract ion be 
excluded from an indemnity selection, as in excess of the basis, will not: -alfect. 
the validity of such selection as to other tracts for which a sufficient basis is 

“duly designated in a list. wherein the losses fully support the solections, 


i. Secretary Bliss to the Commissioner of the General Land Ofte, May y 24, a 
(W. 'V. D.) ns 7 1898, — . , te. W. Os): 


An appeal has been filed on behalf of Knud Bull fois your office 
decision of April - 2, 1895, sustaining the action of the local officers at 
Vancouver, Washin gton, in rejecting his application to make homestead ; 
entry of fhe: SW. 4 of the SW. tof Sec. 5, T.14N., BR. 9 W., for con- 

flict with the gale ton made by the Northern Pacific Railroad Company. 

| This traet 1s. within the indeninity limits of the grant for said com- | 

: pany, and was: included in its list of selections filed April 28, 1885. | 
This list was not accompanied by a designation of losses as bases for 
the selection, the same bein 8 waived 1 by departmental order of May 28, 
1883. 

— On October 24, 1887, the company filed a list dicsteusiine ipeeees in. 
‘place, and on August’ 20, 1892, an amendatory list was filed setting: 

forth the selections and losses tract for tract. : 

7 On January 3, 1895, Bull tendered his homestead ree which 
“was rejected for conflict with the company’s selection. In his applica- 
tion he alleged | settlement December, 1893, long subsequent to » the 
filing of the company’s selection list. 

The appeal from your office decision questions the. sufficiency of the 
designation of losses contained in the amendatory list of August 20, 
1892. This list contains selections amounting to 3, 635 acres, and the 
tracts designated as a basis for the list aggregate ES 636 acres, being 
one acre in excess of the total selection. 

In the case of the Florida Central and Peninsular Banged Co. (15 
L. D., 529) it was held (syllabus) : . : 

‘In the preparation of railroad indemnity lists each loss: sbould be separately spec- 
ified, and the selection therefor designated. The difference in acreage that may 
eiict t in any case between -the loss and selection should approximate the. area, of the 
smallest legal subdivision. . . 

The loss stated in the list of Angust 20, 1892, on account of wish 
the selection of the tract in question is made, is a part of the NW. fof - 
Sec. 5, T.15 N., K. 1 W., ineluded.in the patented donation claim of i 

“P. D. Northeraft, the acreage of which is Eon: as 124.06 acres, | | 


. 694 a DECISIONS RELATING TO THE PUBLIC “LANDS. | 


The selections made on account of this loss are as follows 





SW. tof sw. i, sec. or 14 N., RQ W....e eee ene ee ela teauinus ee AOL 
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It is urged that your office decision arred 4 in holding * 


| tliat the basis of the selection was sufficient although it included lot Be Sec. 17, T.14, 
-N.R.9 W. , containing 9.10 acres, upoh the basis of a loss of 4.06 acres, and that this 

could be supplemented. by other: tr ‘acts not seers ven enenes in the lists: of | 
selection. | . . . . 
From the spbs 4 statement of the selection on moacanes of the iges : 
included in Northeraft’s ‘donation. claim, it appears that three forty- 
acre tracts, -iIncludiug the tract. under ‘consideration, were. selected, 
together with lot 1 of section. LT, embr: acing 9,10 Acres. Totaled, the 
entire selection exceeds this. particular loss by 5.04 acres, — 

If this one selection constituted the entire list. it might be held, fol- 
lowing the rule of approximation, that by excluding ‘said lot 1 the 
deficiency between the selection atid loss would be less tian the excess 
area including: it. ‘This might result in the exclusion of said lot 1 on 
account of insufficiency of the basis, but it could i in no wise invalidate 
the selection of the’ remaining ‘chro forty- acre tracts, aniong which. is 
the tract in question. | AS before stated, however, the total atiount 
of selections included in the list is 3635 acres, and the total losses 
| given exceed the selections; so that, as a _ whole, the list is fully 
supported. 

From a careful exainination of the matter it is clear that. the selection, 
sis to the SW. 4 of the SW. 4 4 of Sec. 5, T. 14 N., R. 9 W., the tract 
here involved, the loss given is autiiciatt, and the list as filed is a sub- 
_ stantial compliance with ‘the regulations wun the selection of | 
indemnity lands. | . . 

Your office decision is ‘accordingly affirmed. Bull's application will 
stand rejected, and the company’ s selection, if otherwise regular, will 
be submitted for approval as the basis for patent. | 


| RATLROAD GRANT-SUIT ‘10 VACATE PATENT. 


OLE SANAKER 


A suit to vacate : a patent issued to ab raileead company ‘aader an n indemnity selection, 
on the ground that, a. proper. basis ther efor was not designated, will not be - 
advised, in the absence of adverse superior equities, if it appears that the indem- 
nity lands are not sufticient to satisty the losses in place. 


- Secretar y Bliss to the Commissioner of 1 the Gener al Land Office, Mar Ly 24, 
(WL. ‘D,) a 1898. ta es te J... P.) 


On March 15th last, the Departmént referréd to your ottice for report, — 
| a letter from one Charles L. Shelly, of Morris, Minnesota, relative to 


_ DECISIONS RELATING TO THE PUBLIC LANDS. «695 


the claim of one Ole Sanaker to the N E. 4 of See. 3, T. 123 N., R. AA W., 


in the Marshall land district in said state, which it was alleged had 


been erroneously. approved to the St. Paul, Minneapolis and Manitoba 
Railway Company. It was stated that said company had brought suit 
to eject Sanaker from. said tract on which he-had lived continuously 
sitice 1888, avd on which he had made valuable improvements, and. it 
was asked that the matter be investigated by the Attorney General | 
and the proper action instituted. by the United States to compel the 
railway company to relinquish this land, or to set aside the approval of | 
it on account of inadvertence, ete. 

Your report, dated March 29, last, shows the sialas of this land, SO 
far as the railroad grant is concerned, to be as follows: - 


e ‘This land is within the twenty. mile indemnity limits of the erant J for the St. Paul, | 
Minneapolis and. Manitoba, Railway, m main line, under the act. of March. 38, 1857 (a 


May 35, 1369, which yomained in n force ‘until May: 22, 1891 (12 Ti D., BA, ): a and ee 
. the land from disposal under the public land laws (12 L. D., QT and 228). . ih i 
» phe records, of this office show that this aie was, sclected by the St. Paul, Min- 


a er aren ee 


that the same was 3 approved March 2, 1889; and. patent issued thereon March 7 1889, 
The basis designated by the company for the said tract was for land in section 9, 

T. 138 N., R. 48 W.,-within the primary. limits of the grant for the St. Vincont 

Extension, St. Paul, ‘Minneapolis and Manitoba Railway. | 


_, Said report then goes on to give the history of Sanaker’s connection 
with said tract, which need not be here repeated, the point to which 
your attention is called being that, as shown. by the records of your 
office, this tract was selected by said company October 16, 1883, as 
indemnity lands within the twenty mile indemnity limits of the grant 
for the St. Paul, Minneapolis and Manitoba Railway, main line, and © 
that the basis designated by the company for.said. tract was for land 
within the primary limits of the grant for the St. Vincent Extension oF 
said railway company.. 

.On, February 26, 1889, in ‘the case of the St. Paul, Mintieapolis aiid 
Manitoba Railway Gonpaay (8.L. D., , 205), Secretary Vilas, following 
a, decision, in reference to the. gaat of the grant to the.St. Paul, 
‘Minneapolis and Manitoba Railway, Company, rendered by Secretary 
Chandler December 2, 1875, held—(Syllabus) 


‘The erant to the State of Minnesota in aid of a railroad ‘ from Stillwater, by way 
of St. Paul and St. Anthony.to a point between the foot of Bij @ Stone Lake and the 
mouth of the Sioux Wood. River, with a branch via .St. Cloud and Crow :Wing, to — 
the navigable waters of the Red River of the North’ is in effect an entirety and 
indivisible. 

If the indemnity lands peoviiaed for one of such lines or branches shall prove 


insufficient to make up the losses sustained along such line or branch, then the - 


deficiency may be supplied from the indemnity limits of the other lines or branches. 
On the 10th of June 1891, in the case of the St. Paul, Minneapolis and. 


Manitoba and the St. Paul and Northern Pacific Railroad Company — 
(13 L. D., 349), Acting Secretary Chandler, following the decision of 
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- the supreme court - in the. case of the St. Pal nd Pacific Railroad | 
- company v. Northern Pacific Railroad. Company (139 U.5., 1), modified | 
- the decision of Secretary Vilas as follows: (Syllabus) - 


The St. Panl and Pacific Company had no grant from Crow Wing to St. Vincent, 
— until the act of March 3, 1865, as changed by the act of 1871, conferred a new grant 
between these points, and it therefore follows that the grant for this part of the road 
cannot be adjusted in connection with the earlier grants to said company as an 
entirety. 


and on October 1, 1891, Secretary Noble, on review of the decision last 
mentioned, ‘adhered to said decision (13 L. D., 353) and held as follows: 
(Syllabus) 


The grant to the St. Vincent Extension of the St. Paul, Minneapolis and Manitoba 
Ry, is a new grant, made by an act of Congress subsequent in date to those by which 
the original prank: was made for the main line, and it therefore follows that the 
| grant tor said extension should not be adjusted in connection with the other grants 
agan: entirety. The earlier grants must be adjusted separately from the later, and” 
wherever the latter ‘conflicts with | the older grant, une of right must be | 
accorded the prior grant. | : a 

- The separate adjustment of the grants for aie main and branch lines proolndes : 
the right of in one BP crou: ana the older grant along the line of the younger, | 
: and vice versa, i | 


In the case of the St. Paul, ‘Minneapolis and Manitoba Railway Com. 
pany v. Hastings and Dakota Railroad Company (18 L, D, 440) it is held 
A specification of losses on the line of the St. Vicent Extension cannot be accepted i 


as the. basis for pereuuons, on the main mie of the on Paul, Minneapolis a and Manitoba 
Railway Company. 3 : | . | 


‘It would seem fiom the vorestie that the basis on which the nies. < 
tion of this tract was made was an erroneous one. But the. rule 


requiring that every selection should be based ona desig nated loss may | 
_ be and has been waived by the Department, and it is not improbable 


that it was waived in this case. If it should appear that the grant. a. 


to the St. Paul , Minneapolis and Manitoba Railway Companyis deficient, 

that there is not enough indemnity lands to satisfy the losses in lee, 
then in the opinion of the Department, a suit should not be brought to 
vacate the patent for said tract issued to said company, especially in 
view of the absence of superior equities in the claim of Sanaker. Yow 

are directed, however, to note in the adjustment of the grant to said 

company, whether or not there has been patented to it lands in excess | 
of its grant. If you find such to be the case, you, will prepare a list of. 
such lands and submit the same to the Department with your recom. 
mendations i in the preinises. | 
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‘RAILROAD LANDS-—ORDER OF RESTORATION. 


INSTRUCTIONS. 


7 


| Commissioner Her men to the Register and Receiver at Los Ang gees, : 
| | California, April 13, 1898. 


. ‘The supreme court of the United States has finally desiied that the _ 
lands lying within the overlapping limits of the grant by act of Con- 
gress of March 3, 1871 (16 Stat., 573) to the Southern Pacific Railroad 
Company, bench line, and the forfeited portion of the grant by act-of 


July 27, 1866 (14 Stat., 592) to the Atlantic and Pacific Railroad Com-— 7 


pany, are public lands and that the Southern Pacific Railroad Company | 
has no right therein under said grant’ of 1871, Southern Pacific Rail: | 


Co. ef al v, United States (168 U.S.,1); and the Secretary of the Inte- . — 


_ rior by letters of January 18 and 28, 1898 (26 L. D., 48 and 97), has 
- directed that. the restoration to ae of the lands. hiee had been 
directed to be restored by departmental letter of July 15, 1893, but was. 


~~” suspended by Departmental letter of November 8, 1893, because ofthe 


_ pendency of the suit now decided, be proceeded with, certain pee - 


being excepted. : | 
_ Wherefore, in order to carry the restor Bion ino effect, you will. cause 
to.be published for the period of. thirty (30) days in some newspaper 


‘of general circulation in your district, and in the vicinity of the lands, - | : 
- a notice that. all lands lying within the overlapping limits of the 


- Atlantic and Pacific Company’s grant by act of July 27, 1866, and the 
Southern Pacific Branch Line grant by act of March 3, 1871, and not 
within the twenty mile primary limits of the grant by the former act 
. to the Southern Pacific Company for its main line, heretofore reserved: _ 
from entry for the Southeru Pacific Company, are restored to the pub-— 


lic domain, with the exceptions and additions to be noted further on, . % 


~ and will be subject to entry on a day to be fixed by the notice which 
_ Shall not be less than ay (30) days from the date wy the first puoi 7 

cation thereof. , ’ 
‘To the end that complications that eke arise from the former prac- — 


‘tice of suspending applications for these lands may be avoided and the 


rightful claimants be enabled to acquire title with as little delay as. 


 possinle, I have to direct that there be inserted in the notice of restora- 
tion, a notice to all prior applicants, whatever the character of the 


claim. asserted, that their applications confer no rights upon them and — 
that upon the day set for the restoration the lands will be opened. to 
entry and disposal without regard to such arene) wiea shall be 


- held by the notice to be rejected. 


That all said applicants, however, may have ample soporanty: #5) 
present new applications when the lands may be. opened to entry, I: 
enclose herewith a list of such of them as have applications pending. 
in this me giving their poet oifice addresses, and. have to direct ay 
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you at ¢ once specially notify said ‘parties and ¢ any. others shown by your. . 
‘records to have applications. pending, of the rejection thereof, of the 
date of the restoration and of the necessity. of pr esenting new applica- 
tions for the protection of their rights. _ 

. The exceptions from the restoration are the lands involved in the | 
suit recently decided by the supreme court (168 U.S. , 1) which were 
claimed by defendauts other than the Southern Pacific ‘Hailroal Com- 
pany, and the trustees in the mortgage executed by that company, a 
list of which is enclosed marked “A,” and. the lands lying within the 
‘San Gabriel timber land reserve. While the lands within. said timber 
reserve are generally excluded from the restoration, any claims therein 
‘initiated prior to its creation, which was by proclamation of the Presi- 
dent of December 20, 1892, will’ ven peor en receive due consid- 


-. eration. 


The south half of. sections 1, 9 and a and all of aections: 13, 15 and 
2 17 i in township 7 north, ranges 9, 10, 11, 12 and 13° ‘west, though within 
the twenty mile primary limits of the Southern Pacific main line grant, 
~ were involved in the suit aforesaid and. are. also to be included in the — 
restoration. : 
I transmit a diagr al ‘showing: dhe limits of the al grants : as. they 
overlap the lands to be restored, and in explanation thereof will. say — 


| - that under the decision of the court the restoration will embrace all the ~ 


public lands within the thirty (30) mile limits of the forfeited Atlantic 
and Pacific rant to the extent it is overlapped by the Southern Pacific / 
~ branch. line grant (both twenty and thirty mile limits) outside the 
twenty mile primary. limits of the Southern Pacific main line grant, 
and also the tracts above. described within said latter limits as oe 7 
involved in the suit recently decided, with the exceptions: noted. 7 

The lands outside the primary limits of the Southern Pacific 1 main | 


a line erant, and within the limits of its branch line grant, are of. four 
classes, as follows:. Lands within. the. common granted limits of the — 
- Atlantic and. Pacific grant and the Southern Pacific grant of TSiLs 


lands within the granted limits of said Southern Pacific grant and the 

indemnity limits of the Atlantic and Pacific grant; lands within. the 

etanted limits of the Atlantic and Pacific grant and within, the indem- 

nity limits of the Southern Pacific grant, and lands within the common 

_ indemnity limits of. both grants. The San Gabriel reservation is noted 
on the diagram and colored pink. : 


All applications to select and all selections by the Sotither Paditte | 
Railroad Company on account of its branch line of the lands to be 
Testored, are rejected and canceled, ROSDeCUVeNy) and you will so note 
upon your records. 

Any entries of lands which may have been allowed, will be permitied 
to stand, and if no superior adverse claims to the tracts covered by 


them are presented they may be perfected. In all cases of conflictin; g 


.@laims you will proceed i in accordance with the rules of practice in 
similar cases. - | | 
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You will promptly forward a copy of the newspaper containing the 7 


first notice of the restoration for the information of this office. | 
The receiver as disbursing officer, will pay the cost of publication and 
forward a.copy of the notice with proof of E publication as his voucher — 
for the disbursement. | 
Approved, may 3; 1898: = | : 
| ©. N, ‘Briss, Secretary. 


ISOLATED TRACT—PRICE WITHIN RAILROAD LIMITS. 
. CHARLES TYLER, 


Section 24.55 R S., as i amended by the act of February 26, 1895, operates to reduce the 


minimum price of isolated and disconnected tracts i in. alternate reserved sections 2 Fo 


within the limits of a railroad grant from two dollars and fifty cents to one dol- 
‘lar and twenty-five cents per acre. 


, Acting Secretary y Ryan to Wi Commissioner of the General Lana Ofice, 3 
(W.V.D) May 23, 1898. | (BB, Sr) 


This i is an appeal by Charles Tyler. from the decision of. your office 
dated January 1, 1896, holding that the tract of. public land described 
as the NE. 4 of the NE. 4 and the S. 4 of the NE. 4 of Sec. 30, T. 44 Nis 
R. 2 W,, Ashland: Wisconsin, land district, being “part of an alternate 
reserved section ‘Within the primary limits of a railroad grant, is there- | 
fore double mihimum land, and that to entitle him to patent for the - 
same he must pay, as. the price thereof, one dollar. and twenty- five 
cents per acre addition alto the one dollar and twenty- five cents alrendy . 
- paid; that is, a total of two dollars and fifty cents per acre. | 


The land was sold to him ‘at public sale September 21, 1895, for one | - 


dollar and twenty-five cents per acre, as an isolated or : disconnected - | 


tract, under section 2455 Revised Statutes, as amended February 26, 


1895 (28 Stat.,. 687 ). The contention of the appeal, briefly stated, is, 
that this amended section authorizes the Commissioner of the General 
Laud Office to order into market and. sell any such isolated or discon- - 
nected tract or parcel of public land, whether. part of an alternate 
reserved section or not, for not less ai one dollar and twenty- five 
| cents per acre, upon the conditions therein pamed. - 

This tract is within the primary limits of the grant. of May 5, 1864 
(13, Stat., 66), to the State of Wisconsin, to aid in the. construction of 


certain. railroads (which grant inured to the benefit of the Wisconsin 


Central Railroad Company) and 1s one of the alternate even numbered 


sections reserved to the United States, the price and sale of which — 


- were ‘regulated by section four of such granting act as follows: 


| That tlie sections and ‘ par ta of sections of lands which shall remain to the United | 
‘States within ten miles on each side of said roads shall not be sold for less than 
double the minimum price of the public lands when sold; nor shall any of the said | 
reserved lands become subject to private ee until the same: have peen first offered 
at pupite sale at the inereased price, 
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Most, if not all, of the paitrond land grants, contain similar Drowision 
as to tite price of the alternate reserved. sections, — 

The act of March 3, 1853 (10 Stat.; 244), extended existing pre- 
emption laws to alternate reserved on and fixed the i thereof 
to pre- emptors, as follows: wie eS o 3 ! 


‘That the pre- -emption laws of the Gait States, a as they now exist, ae and they 
are hereby extended over the alternate sections of public lands along the lines of all. 
the railroads in the United States wherever public lands have been or may be granted 
by acts of Congress; and that it shall be the privilege of the persons residing onany — 
of said reserved lands to pay for the same in soldiers’ bounty. land warrauts, esti- 

mated at a dollar and twenty-five cents per acre, or in gold and silver, or both . 
eee in preferénce to any other person, and at any time before the same shall be 
~ offered for sale at auction. .. . And provided further, That.the price to be paid shall 


in all cases be two dollars and fitty cents per acre, or such other minimum price é agsig 


now fixed by law, or may be fixed upon. lands herea fter granted; 


~The general policy of fixing the minimum price of reserved lande 
within the limits of railroad land grants at double minimum, or two 
dollars and fifty cents per acre, as manifested in the several granting 
acts and in the act of March 3, 1853 (supra), is expressed in a proviso | 
to section 2357 of the Kevised Statutes. That section is made up from 
former statutes regulating the price of all public lands and is as follows: 

The price at which the public lands are offered for sale shall. be one dollar and 
twenty-five cents an acre; and at every sale, the highest bidder, who makes payment 
as provided in the preceding section, shall be the purchaser; -but no land shall be 
sold, either at public or private sale, for a less price than one dollar and twenty-five 
cents an acre; and all the public lands which are hereafter offered at public sale, 
according to law, and remain unsold at the close of such public sales, shall be sub-. 
ject to be sold at private sale, by entry at the land office, at one dollar and twenty-. 
five cents an acre, to be paid at the time of making such entry: Provided, That the 
price to be paid for alternate reserved lands, along the line of railroads within the 
_Timits granted by any act of Congress, shall be two dollars and fifty cents per acre. 


Section five of the act of August 3, 1846 (9 Stat., 51), brought into. 
the Revised Statutes, substantially CnC hAnecde ts section 2455, gave 
authority for ordering into market, for public or private sale, any iso- 
—Jated or disconnected: tract of public land, but made no provision as to 
the price thereof, leaving that.to be determined by other statutes. 
- The act of March 2, 1889 (25 Stat., 854), prohibited the private sale 
of any public lands, except those in the State of Missouri. Section 
nine of the act of March 3, 1891 (26 Stat., 1095-1098) prohibited ally 


‘future public sale of public lauds, but made express exception, among 
ei others, 0 of “isolated and disconnected fractional tracts.authorized to be 


sold by section twenty-four hundred and. fifty- five of the. Revised’ 
- Statutes.” The public sale of isolated or disconnected tracts was not 
affected: by either. of these acts, but. thereafter they were not subject to 


private sale, unless in Missouri, and were only saved from the prohibi- 


tion against public. sale -by the express a m the latter act. oe 
isolated ‘or eecouaccie: tracts, - 3 
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As amended by the act of Fébruary 26, 1895, section 2455 reads: | 
It shall be lawful for the Commissioner of the Genéral. Land Office to order into 

market. and ‘sell For not less than one dollar and twent y-fi ve cents per acre any isolated or. 


disconnected tract or parcel of the public domain less than one quarter section, which 
in‘his judgment it would be proper to expose to sale, after at least thirty days’ notice 


by the land officers of the district in which such lands may be situated: Provided, . . 


That lands shall not become so isolated or disconnected until the same have been 
subject to homestead cntry for a period of three years after the surrounding land has 
been entered, filed upon; or sold by the Government: Provided, That not more than 
one hundred and sixty acres shall be sold to any one person. 
As it stands since the amendment, that section, according to its 
plainly expressed language, if unaffected by other legislation, unques- 
tionably authorizes the sale of isolated or disconnected tracts or parcels 
of the public domain, whether within the limits of any railroad grant. 
or elsewhere, at a price of not less than one dollar and twenty-five cents 
per acre. They may be sold as much higher than the minimum as any 
one is willing to bid, but cannot be sold for less than that sum. _ | 
_ Section four of ie. granting act, hereinbefore quoted, and the proviso 
| to section 9357, control the price of alternate reserved sections, within 
the limits of this grant, unless the amended section 2455, works a par- 
tial repeal thereof to the extent of excepting isolated or disconnected 
tracts from the operation thereof. -The question then is: Do section 
four of. the granting act and the proviso to section 2357 , continue, unim- 
paired, to fix the minimum price of all isolated or sisconneoted fractions 
of alternate reserved sections, or did section 2455, as amended, operate 
to reduce the minimum: price of isolated or disnonneoted tracts in such 
reserved sections, from two dollars and ny cents to one dollar and 
twenty-five cents per acre? 
These sections are plainly irreconcilable as to the price of such. 
tracts, giving to the language of each its general and ordinary mean- | 
ing. They can not both be administered as to price in respect to these 
tracts. The amended section is not restricted or confined to lands 
lying outside of railroad or other land grants. Its language is: “Any 7 
isolated or disconnected tract or parcel of the public domain.” These - 
words are broad and comprehensive enough to include the particular 
class: of lands therein defined, wherever found. . The statute is. special 
in that it only applies to ae isolated or disconnected tracts. but: it 18 
of equal application to all of them. As the section stood’ before the 
amendment, such tracts when located within an alternate reserved 
section were. clearly within its meaning | and application, but at that 
time the section was silent as to price, that matter being determined 
by other statutes which made the minimum price depend upon location, 
that is, land within alternate reserved sections was two dollars and 
fifty cents an acre, and land located. elsewhere was one dollar and 
- twenty-five cents an avure. 
Had Congress intended that the price of isolated. and disconnected 
tr acts of public land should remain as s then fixed, it was not necessary . 


a. 
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to hava enacted aly new legislation : as to the price thereof. Sueh: leg. 
‘islation only became necessary in pursuance of an intention to make ~ 


~ some change, and Congress having, under these circumstances, legis- 


lated with respect to the price of such. tracts in the amendatory act, — 
and having placed. no limit or restriction on such hew legislation, the 
| Department believes that-it was the intention to cover the whole field _ 
of price and not to leave a portion of the field to other legislation fixing — 

a ‘different price.. This view seems to be strengthened when we consider - 


. the history of the act of February 26, 1895, by which section 2455 was 


so amended. The bill was known as H.R. 4952 , and when it was intro- < 


: duced into and passed the House of. ‘Representatives, its language and 
terms were identically those of the present act excepting that the words 
“one dollar and twenty-five cents per acre” where they now occur, 
then read “two dollars and fifty cents per acre.” Tn the Senate the bill 
was amended by striking out the words “two dollars and titty” and by. 
inserting “one dollar and twenty- five” in lieu thereof. As 80 amended 
the bill passed the Senate and the amendment was concurred in. by the 
He ouse of Representativ es. The difference in opinion thus manifested 
was not as to whether this act should fix the price but was as to what 
the minimum price should be. ‘The Department is of opinion that 
Congress intended to establish a uniform minimum price for all isolated 
OF disconnected tracts. | : , 

As before stated, the provision as to price of lands in alter nate 
reserved sections in ‘the fourth section of this. grant is common to nearly 
all, if not to all, grants in aid of the building of railroads, and Congress 
was well aware of. these provisions when the amended section in ques- 
tion was enacted. It was also aware of the provisions of section. 2357 
Revised Statutes, fixing one dollar and twenty-five cents an acre as the 
general minimum price of publie lands and fixing two dollars and fifty. 
cents. an acre as the price of alternate reserved lands within the limits 
of railroad grants, so that unless the provision as to price in the 
amended section 2455 was inserted. with the intention of thereby cover- 
ing the whole subject to the exclusion of prior statutes, it was idly 
inserted, has no meaning, and adds nothing to the section. | A statute 
should be so construed as to give effect. to every part thereof, and it 
will. be presumed, that every part was intentionally and, deliberately 
enacted. | | 

Certain it is that ; any lands coming within the kind or class desctibed 
in the amended section may be sold thereunder. | AS to kind or class, 
the terms and words of description, are— —— | 

Any ay isolated or disconnected tract or parcel of. the public domain eas than one — 
‘quarter section....... Pr ovided, That lands shall not, become so isolated or dis- 
connected until the same have been: ‘subject to homestead entry for a period ‘of three 
years after the surro unding land has been entered, ‘filed | upon, ‘or sold, ‘by the neONe 
: ernment, Poe 
| This language clearly embraces eke tracts wherever located: those _ 
within the limits of alternate reserved sections in | railroad grants as — 


| DECISIONS RELATING TO THE PUBLIC LANDS. —s- 703 


well as those alaag hes: If a tract or parcel of land - is s embraced i in 
any of the provisions of the amended section, it is equally embraced in — 
. all of them, that as to price as well as others. If the amended section | 
does not embrace isolated or disconnected tracts or parcels when within 
the alternate reserved sections of a railroad grant, then there is no. 
existing provision for their sale, since the section as it stood at the time © 
of its amendment was the only law. which authorized the sale of such — 
tracts, and there has been no other legislation in the premises. They — 
were included in the section as it. stood before the amendment and the 
inserting of the provision as to price. was not sufficient in itself to 
- exclude them from it. | 
_ The isolated or disconnected tracts or parcels so authorized to be 
sold, must have been subject to homestead entry for a period of thr ee 
years after the surrounding land has. been entered, filed upon, or sold, — 
so they have necessarily proved to be: not desirable as homesteads, : 
Many of them. can not be sold for as much as two dollars and fifty cents 
per acre, and Congress was aware of this when the amendatory legisla- 
tion in question was enacted. On the other hand, where there remain 


| valuable tracts of the kind or class defined, the. eovernmente sinterests 


are. amply safeguarded by the discretion with which the Commissioner | 
is clothed in determining whether a sale shall be ordered, and by the 
| published invitation for competition in. price at any authorized sale. 

It is believed that the case of United States v, Healey (160 U. 8., 136), 


7 does not control the question here discussed and does not require a . 
an different conclusion from that here announced. After full and careful 


consideration, the Department has reached the conclusion that it was 


intended to provide i in section 2455, as amended, a simple comprehensive - 


and exclusive plan for the public sale of such isolated or disconnected 


tracts or parcels of public lands and to subject all tracts or parcels com- 


ing within the definition there given, to the Same condition’as to price. 


The tract sold to Tyler was sold at public sale at a price authorized by — 


the section as amended. If the sale was other wise regular, it should 
_be approved by your office and patent, should i issue thereunder. 
The decision of your office is accordingly reversed. 


CONTEST—INTERVENING ‘CONTESTANT—ORDER TOR HEARING. 


MURPHY Vv. MURPHY ET AL, TAYLOR AND ALLEN INTERVENORS. 


An affidavit of contest filed during the peddeney of a prior contest, charging frand 
and collusion as against the parties to the pending suit, should be held to await 
the final disposition of said suit. | 


Secretary Bliss to the Commissioner of the General Land Office, May 26, 
OW. Da) | fe @ (1898. 4 oe te . D.) 


Charles M. Taylor has appealed from your desigion of April 4, 1896, 
wherein you dismissed the contest of Will Murphy, and held the con- 
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 testand inter vention of Taylor until the final determination of Murphy's Ss 
contest. =~ “ 
The land involved herein is the NEL + of See. 20, Ey 15 N., R, 2 i, Ps 
Guthrie, Oklahoma, land district. 

On December 14, 1892, Alexander McDonnell nade homestead entry 


ae for the said land, and 0 on } 1 March 3, 1893, the entryman died, leaving his 


On Dare 10, 1894, Will Murphy, above named, filed affidavit of - 
contest against sd entry, charging abandonment of said land by said 
Mary McDonnell. No notice issued. : 


- On January 19, 1895, Charles M. Taylor, above aed filed an afi. = 
- davit of contest against said entry, alleging, in substance, that said. 


‘Mary McDonnell had executed a relinquishment for said land and was 
holding said land for sale and speculation only. 
~ . On February 14, 1895, the relinquishment of Mary MeDonnell was 
filed, and J ordan Ww. uD pmaecenaar | made homestead entry for 
said land: 3 | | 

April 11, 1895, Will Murphy fled an amended: affidavit, alleging, in 

effect, that the said relinquishment of Mary McDonnell was the result _ 
of his contest and that therefore he was entitled to pr eference right: of 
entry, and asked that J ordan W. Murphy be cited to show cause why 


his entry should not be canceled, which apphcauon was granted and 7 


mance issued thereon. 7 
On April 12, 1895, Charles M. ‘aylor, above ated: filed an amended 


- affidavit of contest, alleging, in- effect, fraudulent collusion between : 
Will Murphy, J orden W. Murphy and ‘Mary McDonnell, and asked to. 


be allowed to “intervene” ane to DrOve: the collusion and fraud as 


alleged. 


No notice appears ae have been. fea either. on the ‘Geigiaal or 
amended affidavit of Taylor, or was served on any of the said parties, — 


until the day of trial, when a notice 1 was served on Will Murphy and - | 


| Jordan W. Murphy. 


On May. 28, 1895, the day set for the hearing on - the contest of Will 3 


Murphy, an Sieee statement of facts was filed by the Murphys. After 
the case was closed, Taylor requested them to take the witness stand — 
and testify in his behalf, which they declined to do. Thereupon Taylor — 
‘ submitted the testimony of one witness in support of his allegations. 
On June 20, 1895, the register and receiver rendered their joint 


decision in favor of Taylor and recommended the cancellation of said ~ 
entry of Jordan W. Murphy;-. from which decision the eniryman. one = 


Will Murphy appealed to your office. 
Will Murphy has not appealed from your said decision; therefore: aS 
far as his rights are concerned, your. decision has become final. - 
As Taylor’s. said affidavit of contest charging fraud and ‘collusion 
- against the Murphys-was. filed while the contest of Will Mnrphy was 
spending, no movie should have issued on Taylor’s said allidavit, but it. 
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~ should have been held for the final disposition of the prior contest. 
> Melcher v. Clark, 4 L. D., 504; Ludwig v. Fanlkner et al., 11 L. D., 315; 
and Gregg et al. v. Lakey, 17 a D., 60. | 

The holding of your office to that effect is correct and is affirmed. 

On November 21, 1896, your office transmitted to the Department : an 
affidavit of contest filed by one Thomas Allen, in the local office, on — 
August 29, 1895, against the entry of Jordan W. Murphy, alleging 
fraud and collasion between the said Jordan W. Murphy, Will Murphy 
and Charles M. Taylor, which affidavit is accompanied by, and is 
attached to, a motion by said Allen, asking to be allowed to intervene 
herein and have a hearing on his said affidavit. But as Taylor’s con- 
test was pending when Allen filed his said affidavit, the latter must be — 
held to await the final determination of said contest. 

Taylor’s contest has now matured, and you will therefore order a 
hearing therein, causing due notice thereof to be given both Taylor 
and Jordan W. Murphy. : | 

The decision of your offi ce 18 modified i in accordance her ewith. 


\ RAILROAD LANDS—WITHDRAWAL—ACT OF MARCH 2, 1896. 
Union Paciric R. R. Co. 


‘Under the provisions of section 1, act of March 2, 1896, suit will not lie to vacate 
patents issued under the act of June 22, 1874, in lieu of lands lost or relinquished 
in consequence of the failure of the government to withdraw an jands from 
sale or entry. 7 : 


_ Seer etary Buss to ‘the Commissioner of the General Land: Opfice, May 26, : | 
(WV. DS | 1898. oe x a “(F.W.0) 


 Thave the honor to acknowledge receipt of letter from your Depart. : 
ment dated May 2, 1898, enclosing - 
a copy of an opinion by the circuit court for the district of Utah in one of several i 


suits in Utah and other jurisdictions brought against the Union Pacific Railroad 
Company to recover lieu lands. 


In said letter it is stated that— 


The suits were recommended by your Department in 1892. The court holds that’ 
the company lost or relinquished its land in consequence of the failure of the gov- 
eriitnént or its officers to withdraw the same from sale or entry, within the meaning 
of the proviso of the act of March 2, 1896. I desire to know whether your Depart- ~ 
ment 80 understands the proviso and the facts, and whether the facts are the same as 
to company’s lands in other jurisdictions. 


Said letter was duly referred to the Commissioner of the General 
Land Office, and from his report made thereon it appears that the 
patent sought to be vacated was issued, to the company under the pro- 
visions of the act of June 22, 1874 (18 Stat.,194), in lieu of certain 
| tracts within the limits of the grant relinquished by, the company. | 
oe 12209—VOL 26—45 oP 
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From the statement of facts made i in the opinion, copy of which 4 is 8 


7 enclosed, it appears— 


that certain filings were permitted to be maile on stand: that was Rin the original 
grant to the company, but before the withdrawal of the land from entry and before 
the filing of the map of definite location, but. after the filing of the map of general 
location and after the land should have been withdrawn. Under the act of Congress 
of 1874, and at the suggestion of the Department of the Interior, the defendant com- 
pany released its claim on the Jands so filed on, and applied for land in lieu thereof, 
which application was gran ted and the patent in qnestion issued, It is now songht 
to set aside said patent on the ground of mistake and inadvertence in pao Depart- . 
ment in issuing the same. No fraud is alleged. 
| The Commissioner reports that the company filed a ‘map of nee pro- 
posed route of its road from a point one hundred miles west of Omaha 
to Salt Lake City, on Ju une 28, 1865, and that the road was definitely 
peer April 28, 1869, - 7 

The operation of the public land laws was s not extended to the Ter- 
ritory of Utah until July 16, 1868, and a land. office at. Salt Lake City 
‘was not established until March 9, 1869. No formal order of with- 
drawal was made on account of this grant until May 15, 1869, which 
order was acknowledged as received at the local office May 24, 1869. 

By the terms of section 7 of the act of July 1, 1862 (12 Stat., 489), 
making the grant for said company, it was provided that the Secretary | 
of the Interior should upon the filing of the map of general route, cause 
the lands within fifteen miles of said designated route to be withdrawn 
from pre-emption, private entry and sale. By the amendatory act of 
July 2, 1864 (13 Stat., 356), the limit of the withdrawal upon the map 
of general or designated route was extended to twenty-five miles. 

It will thus be seen that it becomes the duty of the Secretary of the 
Interior, upon the filing of the map of general route, which in this 
instance was June 28, 1865, to withdraw the lands falling within twenty- 
five miles of said ce | 

At this time, as before stated, a land office had not been established 
in the Territory of Utah nor had the operation of the general land laws 

been extended to that Territor y, but there was nothing in this which 
necessarily prevented the Secretary from complying with the statutory — 
direction to make a withdrawal or reservation in aid of the grant. His | 
| authority therefor was found in the granting act and was not depend- 

ent upon a subsequent extension of the public land laws. During the 
~ period that preceded the extension of the public Jand laws to Utah’ no | 
harm could result to the company from the failure to make the with-. 


drawal directed by the statute to be made upon the filing of the map 


of general route, but during the period intervening between . such 
extension of the public land laws and the order of withdrawal on defi- 
nite location, the failure to make withdrawal on general route, permit-. 
ted many persons who settled after. the filing of the map of general 


route but prior to the order of withdrawal on definite location, to carry — | 


their settlement into entries and tilings. In order to relieve aneb claim- 
ants from s08E it appears | oo the ee of this Deparment that on 
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- February 25, 1875, the land commissioner for this company executed a 
general relinquishment of all tracts within the twenty-five mile limit 
established upon the line shown upon the map filed June 28, 1865, 
which had been proved up and entered by bona fide settlers under the 
pre-emption and homestead laws, where such claims were based on set- 
tlements or entries made subsequently to the filing of the map of gen- 

eral route and prior to the definite location of the road. 

_ In-transmitting said relinquishment.to the Commissioner of the 

General Land Office, it was held that the company’s rights under the 

' map of general route took effect from the date of the filing of the same, 
June 28, 1865, in effect, recognizing the withdrawal authorized by the 
statute upon filing map of general route, as a legislative withdrawal, 
and it was evidently under this decision (February 27, 1875), that the — 
company made the selection which was afterwards patented, which | 
patent was sought to be set aside by the suit under consideration, | 

In the case of the Kansas Pacific Railway Company v. Dunmeyer 7 

(113 U. S., 629) the court had under consideration the question as to. 
the effect of a withdrawal upon the filing of the map of general route. 
It was urged in that case that until an executive order issued with- _ 
drawing the lands, they remained open to entry unaffected by the map 2 

‘of general route. It was held in said opinion, however: | 

But we are of opinion that the duty of filing this map, as required ey the act, like 


that of the line of detinite location, is performed by filing it in the General Land 
Office, which is filing it with the Secretary of the Interior, and that whatever rights 


accrue to the company from the act of filing it accrue from filing it there. 


_ The court does not attempt to determine what those rights are, nor 
' what would be the effect of the failure of the Secretary to withdraw 
the land, or of his act in allowing an entry before definite location 
after the withdrawal of the land. 

In that case the entry, allowed after the filin g of the map of general 
route and before definite location, was recognized under the peculiar 
terms of the law of July 3, 1866, which related specifically to the Kan- 
sas Pacific Railway Compaiy, A not to the pornon of the road oppo- 
site the land in suit. 

It is clear that if the company lost the lands by reason of claims 
initiated after the filing of the map of general route and before definite 
location, it was because of the failure of the government or its officers 
to withdraw the same from sale or entry. | | 

In section 1.of the act of March 2, 1896 (29 Stat., 42), it is provided: 


That no-suit shall be brought or maintained, nor shall recovery be had, for lands, 

or the valne thereof, that were certified or patented in lieu of other lands covered — 
by a grant which were lost or relinquished by the grantee in consequence of the 
failure of the government or its officers to withdraw the same from sale or eutry. 
- This provision is applied by the court to the case under consideration ; 
and in view thereof decree was entered dismissing the bill. In the 
opinion of this Depar tment the provision. is properly applica by the 
court. 
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Relative to the question. a rhether the facts are the same as to: com- 
pany’s lands in other jurisdictions,” it would be impossible to make a 
definite answer without a description of the lands Included in each | 

specific Case, 


JORDAN vw. SMITH. 


. Motion for review of departmental decision of April 15, 1898, 26 
L, D., 527, denied by Acting Secretary Ryan, May 28, 1898. 


HOMESTEAD ENT STON ec recten OF CONTRACT, 


CRAWFORD v. STUDY. 


A homestead entry must. be. canceled as in violation. of law, where it appears tha 
prior to making such entry the homesteader verbally agreed to enter the land. 
for townsite purposes, and after making entry executed a written agreement. — 
to the same effect, and the rescission of said agreement: pond to contest will | 
os operate to relieve the entry of its illeg _ character. 


Aetig Secretary ‘Ra yan to the Gomiitvsonte of the Ge ener cal Land Office, 
CWaeVeDs) & = 2 May 28, 1898. | (CO. J. G.) 


- October 31, 1893, Leonard Study made nomcstead aniee for the. NE. 4 
of Sec. 34, 1. 29 ee R. 2 W., Perry land district, Oklahoma. | 
April 27, 1894, Albert B. Crawford filed affidavit of contest against 
. said entry, alleging: 


That said Leonard Study, as  affiant i is infor mea and belie ves, 18 holding said land 
in violation of his homestead: affidavit by holding it for speculative purposes and. 
not in good faith for a homestead; that on or about the 20th day of November, 1893, 
the said Study entered into a contract with the Wichita Townsite and Homestead 
Company to enter the land for townsite purposes and when he secured the title to 
said land that he would convey said title to them to abont 3350 lots; that in accord- 
‘ance with said contract the said company did dispose of said lots by lottery schemes 
and drawings and in addition thereto did- sell forty lots to different individuals 
under the agreement to deliver deed to said lots when he secured title thereto, the 
land having been surveyed into lots; that said tract is used for the purposes of 
trade and business and that said Study is not holding said tract in good faith as a 

homestead but for the purpose of speculation. 


November 9, 1895, upon the evidence submitted, consisting of testi- 
mony taken by depositions and orally, the local office rendered decision 
in favor of Crawford, recommending cancellation of Study’s entry. 

It appears that Study settled upon the land in controversy Septem- . 
ber 16, 1893, and having erected a cabin thereon moved his family to 
said land September 28, 1893, where they have resided continuously ~ 
ever since. The defendant teatitios that he endeavored several times © 
to make entry, but was unable to place his ony of record until October 
Sl, 1893, as. heretofore stated. : 
The eridees further shows that. Novo 21, 1893, the deferidant ¢ 
and his wife entered into a written ae eee with the Wichita Town- 
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| site and Homestead Company to enter the land i in question for townsite 
purposes and, having so entered it, to convey the same-by warranty deed. 


~ to said company, with the exception of certain reservations therein - . 
described; that about January 20, 1894, the defendant informed said | 


company of his desire to rescind ea, contracE: that the rescission was | . 
completed. about April 7, 1894, after he had seen the members of the 


company and. informed thei of his repudiation of the contract and | - 


demanded its return. It seems that defendant’s rescission was acqui-- 
esced in by the company but the contract was never returned. to him. 
The decision of the local office is based on the ground that defend- 


ant had agreed with the company to enter this land for townsite pur- 


poses, prior to his entry, and that. therefore said entry was not made 
solely for his benefit. Defendant denies any such prior verbal con-— 
tract, but it was held th at the evidence HONS that there y was such an. 
cudersandine. : : | | 
July 25 1896, your office, upon Study’s appeal, conelnded as follows: 
It is true that defendant settled upon the jana in good faith; that he only per- | 


fected his contract with said company after being convinced of its legality ; that . 
~ gaid contract was rescinded before contest was filed; that whatever contracts were 


made by other parties with said company for lots of said land. appear to have been . ~ 


abandoned and whatever amounts paid by them to said company returned; that it — 
is possible that defendant did not intend to evade the requirements of the home- 


stead law. But all this does not relieve the defendant of the consequences of his. 


acts (Tagg v. Jensen, 16.L. D., 113: Palmer v. Stillman, 18 L. D., 136): 


The defendant has Low appealed to this Department. ’ 
The evidence in this case leads fairly to the conclusion that Study 
had verbally agreed with the Wichita Townsite and Homestead Com- 


pany to enter the land in controversy for townsite purposes, prior to — . 


the date of his entry. . The law, however, forbidding the entering into “e 
an agreement, or making any contract, to convey the land embraced in 
a homestead entry, covers the whole period prior to submission of final — 
proof. In his affidavit filed at the time he applied to make homestead - 
entry of this land Study swore among other things to the following: 
That I do not apply to enter the same for the purpose of speculation , but in good . | 
_ faith to obtain a home for myself, and that I have not directly or indirectly made, 
and will not make, any agreement or contract in any way or manner, with any per- 
son or persons, corporation or syndicate whatever by which the title which I mi ight 
acquire from the governmeut of the United States should inure, in whole or in part, 
to the benefit of an ¥ person except myself. | 7 


This is the form of affidavit: prescribed under section 3290 of: the . 
7 Revised Statutes, as amended by section 5 of the act of March 3, 1891. 
(26 Stat., 1095), which was before the time Study made his ve As 
was said in the case of Walker v. Clayton, 24 L. D., 79, which’ is. in — 
some respects similar to the one under consideration : | 
It was evidently implied, if not expressed, in his contract with the. Uihited States, : 
that he would continue to hold, reside upon and cultivate the land for his exclusive 


use and benefit until the time should arrive, when, after the submission of final _ 
, prem as required by ok he had earned his right to receive patent therefor. 
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Mucly stress ‘is laid in ihe appeal upon 1 the fret that the defendant | 
| had rescinded the contract in question prior to the date of the contest. — 
“The force of thisr ecission on the part of the defendant may be gathered 7 
from his testimony wherein he admits that he meant to carry out the 
— contract just as it was; which in the light of surrounding circumstances - 
may fairly be interpreted to mean that if the townsite scheme had 
proven a success the defendant: stood ready to comply with his: agree: — 
ment. . ‘It is also urged that defendant was led to believe that after he | 
had secured his entry such a contract would not be illegal; and find-— 
ing that it was probably illegal he immediately took steps to repudiate . 
it. It is furthermore contended that the main question. in issue is as 
to whether defendant was holding the land in violation of bis home-— 
stead affidavit and for speculation at the time the contest was filed. 
On the contrary, this being a matter between the government and the ~ 
— entryman, the main q era is whether the defendant has at any time 
violated the terms of his homestead affidavit.’ As was said in the case 
of Walker v. Clayton, supra: - eo 
Neither is it any sufficielit answer that by its terms the agreement had come to an 
end long before contest was initiated. .... If when threatened with exposure of 


_ bad faith a homesteader could in each instance avoid the consequences by simply 
T epudiating his contract to conyey, the sanction of the law would be oyerearo we. 


Your said oftice decision is hereby affirmed. 


WEISNER v. CLEM. 


Motion for rehearing in the cause above entitled denied by Acting 
Secretary Ryan May 28, 1898.. See departmental decisions of March 
8, 1898, 26 L. D., 300, and April 27, 1898, id., 575. 


Hr ENRY WILp. 


| Motion for review of departmental Gocison of eA 25, 1898, 26 | %; 
L, D., 267, denied by Secretary ie be 3, 1898. 


RULES OF PRACTICE AMENDED. 


Commissioner Her man to Reg gisters a Receivers U. 8. Toad ores, 
: | May 46, 1898. . : 


Rules 11, 14 and 1a of pe actice are hereby amended SO as. to read as 
‘follows: | : —_ 
Rule 11. Native may be given by aubiiention ae when it 18 shown _ 
by affidavit presented on behalf of the. contestant and by such other 
evidence as the register ‘and receiver may require, that due diligence 
has been used and that personal serv ice can | not be made, The affi- | 
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davit must also state the present. post-office address’ of the ‘person 
_ intended to be served, if it is known to the affiant, and must show 
what effort has been made to obtain personal service. 3 
Rule 14.—Where notice is given by publication a copy ther Ber anal: 

at least thirty days before the date for the hearing, be mailed, by reg- 
istered letter, to each person to, be so notified at the last address, if . 
any, given by him as shown by the record, and to him at his present — 
address named in the affidavit for publication required by Rule 11, if 
such present address is stated in such affidavit and. is different from 
his record address. If there be no such record address and if no 
present address is hamed in the affidavit for publication, then a copy 
of the notice shall be so mailed to him at the post-office nearest to the 
land. <A copy of the notice shall also be posted in the register’s office 
for a period of at least thirty days before the date for the hearing and 


still another copy thereof shall be posted in a conspicuous place upon _- ; 


the land for at least two weeks prior to the date set for the hearing... 

When notice of proceedings commenced by the goverumeut against 

timber and stone entries is given by publication the posite of notices 

upon the land will not be required. — . 

Rule 17,—Notice of interlocutory motions, proceedings, areas and 
| decisions, shall be in writing and may be served. personally or by reg- 


_ istered letter mailed to the last address, if any, given by or on behalf — - 


of the party to be notified, as shown by the record, and if there be no 
such record address, then to the post office nearest the Jand; and in all 
those contest cases where notice of contest is given by vonistered: mail 
under Rule 14, and the return registered receipt shows’ such notice to 
have been received by the contestee, the address at which the notice 
Was so received shall be considered as an addy ess given by the eCee | 
within the meaning of this rule. — - 
The aforesaid rules as amended shall take effect on the ist day of — 
_ July, 1898, and be applied to all cases initiated after that. date. : 
' Appr oved: , 

CO. N. pice | 

Secretary. 


INDEX. © 5. 


Abandonment. 

° See Contest; Residence. 
Accounts. ; 
Under the provisions | ‘of section. 8, act of 


a) uly 31, 1894, the acceptance of payment on 
the settlement of an account by an auditor 


precludes a revision of said account. -..--.. 


. Special instructions issued by the sur- 
_-veyor-general, with respect to the execu- 
tion of a contract for a public survey, be- 
come, under the act ‘of October 1, 1890, a 


part of such contract if not in conflict with | 


the manual of surveying instructions, or 


the instructions of the General Land Office . 609 


Absence, Leave of. 


See Residence. 


Adverse Claim. 
See Mining Claim. 


Atfidavit, 
See Contest.” 
Alaskan Lands. | 
Directions given that whenever a survey 
of, is desired, due compliance with the de- 
partmental regulations of June 3, 1891, in 
the matter of written applications and other- 
wise, shall be éxacted in each instance... 


so DIS 
A survey of, as provided for in the act of 


- March 3, 1891, is special in its character, 


and there is no authority therefor except 
as preliminary to a purchase, and it there- 
fore follows, that before such a survey is 


male there should be a prima facie showing | 
of the right to purchase, and due compli-— 


ance with the departmental requirements 


regulating applications for ane Bury ey of 


SAID TANG cise eccw chad vereenceevereeosck ss 
Where asurvey of, with a view to purchase 
tinder section 12 of said act, has been made 


without written application therefor, as te- 


quired by departmental regulations, and the 
amendment of such survey is found ueces- 


sary, it will not be allowed until due appli- | 


cation therefor has been madein conformity 
with said regulations; and prior to the exe- 
cution of such amended survey a deposit of 
an amount sufficient to defray the expense 
thereof, and all expenses incident Eherete, 
MisiSt NO MAC chslooccern eeaweenGoeses sess 


On the survey of, with a view to the pur- . 


‘chase thereof under section 12, act of March 


. 8) 1891, articles of personal property should 


not be included in the estimated vue of 
improvements on said land ..-.-. Gbicetteeees 


512 


is survey of, is required ie the law and 
regulations to be i in a square form as near as 


PIACTICADIO ccc evewncce ten stinsesieties eae an 
The occupancy of land solely for domicil- . 


Bade, 


558 | 


iary purposes, by one who is engaged in the 


business of fishing, is not au occupation of 
the land for the purposes of ‘‘ trade or man- » 


ufactures ’ within the meaning of said act-- 


The word « trade,” as used in section 12 of 


568 


the act of March 8, 1891, is employed in its - 


commercial significance, and Corgress, by 


its use in defining the character of occu. » 


pancy which would authorize a purchase of 


land, did not intend toinelude thereby lands 


used for farming, cattle grazing, or a= 


~ raising ie ae RT me eI éqlenteeds or 


A entry for purposes of trade and manu- 


- facture must be limited to the land posséssed 


232 — 


and occupied for such purposes alone, when _ 


taken in the form prescribed by the stat- 


utes, and not include lands used for agricul-. 


tural purposes incidental to the business of 


“‘Hlie PULreChAsGrs +266s.00 see dda eee 


_A survey with a view to purchase under 
section 12, act of March 3, 1891, will not be 
approved if it operates as an encroachment 
upon lands oceupied by native villagers. ... 

Land upon which is located the fresh-wa- 
ter supply of a native Alaskan village may 


be regarded asland ‘‘actually occupied” by 
such natives, and therefore excluded ‘from 
. entry for purposes of trade and manufac- 
_ tures nuder the act of March3, 1891........ 


305 


518 


_A survey of, with a view to the purchase - 


thereof as.a trading post, should not be 


allowed in such form as to deprive native - 


villagers of free acvess to the surrounding 
COUMUNY <2 cusses epee wcso sr eeeseseauer ewes 
_An entry under the provisions of section 


allowed in such form as to include a trail or 


_ roadway between a native village and a har- 


12; act of March 3, 1891, should not be — 


por landing, long used by the natives to‘. 


reach said landing, and necessary for their 
free access thereto ..---.- a gieeea tah ps haa Scie 


412 


- The protection accorded to the possessory  - 
rights of Alaskan Indians and other persons 


by section 8, act of May. 17, 1884, wag not in- 


tended. to apply to cases where the settle-. 
ment was mace at a time when the land en-., 


braced therein was mncinded within a public 


POSOD VATION oon ecdn Seo ewse dui weeee es eee 


Sections 2339 and 2340 of the Revised 
Statutes are part of the general land laws, 


and are not operative in Alaska, exeept in- 


713 


1040 


oy, 


“So far. AS they relate to mining claims and 


“Ee rights incident CATO 12. 403.0esoteces 305, 


The provisions of the act of Mar ch 3, 1891, ~ 
contain no authority for-the purchase of, to 


be usetl and occupied for railroad purposes. 558 


A survey. that embraces tide lands with- 
in its limits will not be approved, as there 
is no authority by which title thereto can. 


be acquired under the public land laws.... 533. 


. There is-ue statutory authority for the’ 
acceptance in payment, for lands purchased 
for trade and manufacture, of the certificates _ 
issued on account of the deposit made to 


secure the survey of said land -....-..---+. 305 


- Paragraph 5 of the circular regulations - 
of June 3, 1891, 12 L. D., 583, vevoked........ 305 
Circular of March 17, 1898, as to use of. 
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Alienation. | | 
A transferee of-a mining claim, whose in- 
terest is acquired during the pendency of 
‘ thé departmental proceedings involving — 
the status of said claim, takes no right bet-. 
ter than that possessed by his grantor..-.. 122 
A contract of sale entered into by timber 
culture entryman, to he consummated by 
delivery of deed after the submission of’ 
fiual proof and the issuance of patent, is in — 
violation of law, and makey cancellation of 
the entry necessary; and where after such © 
alienation the entryman dies, his heirs are 
_ entitled to no greater rights under the entry 
than he had at the time of his death.:...... 378 
The sale of laud embraced within a coal 


land entry prior to the time when final 


_ proof has been filed in the local office, but 
after the actual execution thereof, docs not 
call for the cancellation of the ou in the 
absence of bad faith. /-.......00...2.. 200.0. 413 
A homestead entry must: be canceled as ~ 
in violation of law, where it appears that _ 
prior to making such. entry the home-_ 
‘steader verbally agreed to enter the land — 
for townsite purposes, and after making 
- entry executed a written agreement to the 
sane effect, aud the recission of said agree- 
- ment prior to contest will not operate to 
relieve the entry of its illegal character..:. 708 


Page | - 2 ¢ 
| by tl the prior entry of sothee while pend- 
‘ing, serves to protect the rights of the appli- 

cant 4g to the land open to entry..-..--.... 159 


INDEX, 


Page. 


To enter, embracing in’part land net open 
to entry, while pendiug, operates to protect 


the right of the applicant as to such portion 


of the land as may be subject to appropria- 
tion at the date of Jus application.-...-.... 163 - 

Pending final action on, thelandembraced 
therein is not only reserved from any other 


disposition, but until the application is. 
allowed a charge of abandonment will not: 
‘lie; nor is the applicant in such case re- 

: quired te reside on the land corered by his 


application pending final.decision thereon... 219 
To en ter, suspended on account of defects — 
therein, w ith notice of such action to the 
applicant, operates to reserve the land from. 
mois disposition until fiiial action thereon. 389 
To enter properly rejected by final deci- 
sion of the Department, under the rulings. 


~ then in force, can not be reinstated With a 
_ view. ‘to favorable action under a chan ged 
7 construction Of BNO TW eed os ncaasesccew nce 444 


In the case of, to make entry, filed sub-. 
ject to prior adverse applications, the quali- 


fications of such applicant should not he 


determined before an adjudication of the 


relative rights of the parties in interest... 553 


Aun applicant for the right to make home- . 


stead entry of a tract covered by a donation 

claim iy not entitled, on appeal from the re- 
_ jection of his, to raise a question as to the — 
_ citizenship of the donation claimant....... 565 


The tender of a relinquishment, accom- 
panied by, at a tine when there is a vacancy 


‘any the office of the register, and when, 
under the rulin gs then in force, such papers 
- should have been received and held to await 


ihe resumption of busiuess, entitles the 
party making such tender to have said 
papers treated as though filed, though in| 


: fact they, were returned on account of said © 
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Arid Lands. 


' See Reservoir Lands. ~ 


Boundaries. 


See States and Territories. 


Amendment. | 
See Entry. Cancellation. | | 
Appeal | Of a desert land entry qithout due notice 
"See Practice. . of such action to the original entryman, 
with opportunity given him to show cause — 
Application. PP vs 


why such action should not be taken, Is un- 


When a homestead app licant contests an authorized by law, and an entry so canceled 


entry successfully, on the ground of prior 


ae ae eee ed: must be held in law an existing entry...... 499 
settlement, he ig entitled to the statutory aoe ee ae ee 
period of three months from date of settle- Certification. | 
ment in which to make entry; and in the. - See Patent. 


computation of this period, the time be 

tween his original application to enter, and 

the date of legal notice of cancellation, 

should ‘be eeladede. oe cs id ce wate alee ar 
‘To enter, embracing in part land covered 


Certificate of Deposit. 
‘Issued on account of deposit to secure 
the survey of Alaskan land can not be ac- 
cepted in payment therefor ....-.-.-.----.. 305 


INDEX. 


Page, 


Certic OVrari. 


Will not be granted where it 3 is apparent, 


from the facts as stated by the petitioner, 
that if the appeal were before the Depart- 


' ment it would be dismissed Judea Aeeetenaeks 4 


Circulars and Instre ctions. 
See Table of, page Xx. , 
Citizenship. | 


- See Naturalization. 
The usage of an Indian tribe may be ac- 


cepted to-establish a claim of membership 


. therein, on the part of one who under the 
general rule would be beld a, citizen of the 
WTEC SONGS cveds cdr enue Cone sexe eneesbaeien 

A slight difference in the spelling of the 
name as sbown in the declaration of inten- 
tion to become a citizen, and the final 
papers, will not be held sufficient to deteat 
2 claim of, on behalf of a homesteader, 
where from the testimony it appears that 


he is the identical person reterred to in each - 


ANBLONG Coca dceewsvionnie dreawan juntncemacesan 


A declaration of intention to become a - 


citizen filed before a clerk of a court in 1868 
(prior to the revision of the United States 
Statutes) is valid, and qualifies, 

~ matter of, the person taking such action, as 
a claimant under the settlement laws.----- 
An alien who for the last three years of his 
‘minority resides in this country is qualified, 
in the matter of, as a homestead settler, 
without previons declaration of intention 


to become a citizen...-..-. beta tie eta cateh sis 4 


A presumption as to the continuity of 


in the. 


alienage, when once shown, may be over-. 


come, where no record of naturalization is 
found, by a presumption of, growing out of 
tt lang continued exercise of the rights and 


duties of a citizen; and the gon of an alien, - 


in such case, is entitled to the benefit of 
such presumption of citizenship, where no 


record of the naturalization of the father _ 
during the minority of the sou can be pro- — 


CUGOE.. avieecantuced ay covwes favarate bag aig 6 Santi 
Coal Land. 


‘The. time within which a claim must be 
_ perfected by purchase, where the filing 


565 


when first offered is properly rejected on 


account of a defective township plat of 
snrvey, and is thereatter allowed on the 
correction of said plat, should be computed 
from the date when the corrected plat is 
filed, and the land opencd to disposal--..-. 
The possession of a claim by an agent is 
the possession of his principal, and all acts 


107 


of said agent towards perfecting title will | 


fuure to the benefit of the principal..-..... 


Confirmation. 


107 


Sf a contest against a homestead entry. .- 
- fails, and more than two years have elapsed. 


since the allowance of the entry, it is con- 
firmed under the proviso to section 7, act 
of March 3, 1891, though under the body of 
said section the aaa is not. Susccuiths of. 


239, 


Comtest. 


. are established, the entry must be canceled. 


that presented in the first instance. ..-.-.-. 


Page. 
See Contestant. _ 
To determine the sufficiency of an afii- 


davit of, as the basis for a heaving it is _ 


necessary.to consider whether or not, if any 


“one or more of the charges taken singly, or 


all the charges taken together as a whole, 


The failure of a contestant to prosecute 
his suit, and a resulting order of dismissal 
for want of prosecution, will defeat the 


right of such contestant to be afterwards... 


heard on acharge substantially the same as 


An aftidavit of, filed durin g the pendency 


of a prior contest, charging fraud and collu- 


sion as against the parties to the pending 
suit, should -be held to await the final dis- 
POsIHOn Of ‘Said SUib.soiuks keto ataee 703 
“Allowed during the pendency of prior ‘ 
proceedings involving the same land can 
not operate to conter any right -as against 
the successful party in said proceedings... 
A decision of the Department denying a 
motion for rehearing does not preclude the 


188 


- General Laud Office from directing an in- 


guiry, in the nature of a new contest be- 
tween the parties, to determine questions 
arising since the original hearing. .-.- ae soe 
A second, or second hearing on the same 
charge is rarely permitted, but the mere | 
fact that a charge against an entry has 
formed the basis of a contest, which failed 
for want of sufticient proof, will not, in itself, 
preelnde the Land Department from further 


- consideration of the same matter, if the legal 


title to the land still remains in the govern- 
ment, and itis made to clearly appear that 


adherence to the former finding, or deci- 


sion, will lead to the patenting ot public 
land in violation of ia ess provisions of 
LAA a ied acu ha tara sunen Ru weiatewkecearaees 49 
In proceedings bi the government 10 de- |; 
termine whether an application by au Indian 
to select certain tracts as an allotment shall 
be allowed, a stranger to the. record, alleg- 
ing prior settlement rights, will not be heard 
to set up his claim, but must await the ie 
position of the pending SOUMOD ss ssicste caine as 
An allegation of failure to comply with 
the law does not furnish a basis for cancel- 
lation if not made until after the alleged 
default has been Gured......-....--2.--..--- 
In a, brought on a general cueosial of non- 
compliance with law; accompanied by an 
offer to pay the expenses of the hearing, 
the contestant should be required to pay 


.allof the costs of the hearing, and on his 


failure so to do, the case may thereafter be — 
treated as between. the entryman and the 
gover nment ee utiose ues tec ees Canine Ss 210 
HOME STEAD. 

Prior to the allowance of an application 
to enter, a charge of abandonment will not: 


450°) 


Bigs: 
‘In a, against the heirs of a homesteader, 
-on.the ground that they have failed to com- 
ply with the law, it is essential that the | 
death of the entryman should be alleged and 
é PYOVOM secede te cugteede nares sess ego nese B44 
A leave of absence granted a homesteader 
-. under the act of March 2, 1889, protects the. 
entry, as against a charge of abandonment, © 
for the period of six months after the expi- ie 


ration of said leave .....-.--..-------060-- . 268 


TIMBER CULTURE. . z 
Against an entry, initiated after the pas- 
sage of the act of March &, 1893, in whicb — 
the charge is non-compliance with law, pre- 
sents no cause of action, in the absence of - 
an allegation of default on the part of the 
entryman occurring during the first eight 


. years of the entry......0-...0.2-2---0-e eee 670° 


Failure to secure the requisite. growth of 
trees calls for a.cancellation of a timber-cul- 
ture entry where the absence of good faith - 
in the matter of planting and cultivation is — 


apparent .-...-02-eeerecseeccrern sees sacs 690 | 


Contestant. 
See Contest. | 
The preferred right of a. suogeueial, can 
not. Le defeated by an adverse settlement. 
claim acquired subsequently to the initia. 
tion: Of the Contests.4.c<d.cuceedety eh ofatees 31 
| The preferred right of entry given to the 
successful contestant by the act of May 14, 
1880, can not be held to extend to one, who, | 
under another statutory enactment, is dis- 
qualified aud prohibited from entering the 
landin volved: 3 s.ccsmncss etsceecuN diees ~.-. 34 
A successful timber-cultnre, whose suitis — 
begun prior to the repeal of the timber-cul- 
ture law, but not concluded until after said 
' repeal, is not entitled to make a timber-cul- 
ture entry in the exercise of his preferred. 
| right, if no application to enter ander said. 


law was made by him prior to said repeal.. 474 


Costs. 

See Practice. | | 
Deputy Mineral nr an 

See Land Depar tment. : 


‘Desert Land. | 
See Ents Y. . 


‘The provision in the set of June U1, 1896, a 


that patents for, may issue to the States 
when an ample supply of water is actually 
secured, without regard. to settlement and — 
cultivation, is not limited to lands on which. 
liens have been placed under said act, but 


is applicable io all lands donated by the act =) 


of A must 16) 180k co tae ee ead er 
_ Regulations concerning the making of 
proof for desert lands segregated wnler sec- 
tion 4, act of August 18, 1894 (28 Stat., 
372-422), as amended by the act of June 1 


1806 (29 Stat., ABM) -oennesetence ae easece 434 
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Duress. | 


In determining whether a plea of, is mead: 
the age and physical condition of the party _ 


setting up such plea: may PRODEry be con- 
-sidered...-. pawitnal wd wae wee ‘eoeaponeusases 


Entry. 


See Cuan Lands. 


Where ‘by the decision of the General . 
Land Office the right to enter acertain tract 
_is recognized, but no time is fixed in said 
‘se decision within which such entry shall be | 
made, thé right so allowed may be lost if. 


not asserted within a reasonable time.-.-.. 
Reinstatement. of a canceled, will not ba 
mace, where negligence on the part of the 


; applicant in the assertion of his claim ap- 
- pears, and an adverse right has intervened. 


On application for the reinstatement of, 
the applicant should not be heard to say 
that he did not reccive proper notice of the 


decision holding his entry for cancellation, 


where his failure to be heard on appeal is 


616 


“147 


in no way due to the alleged aS of 


“TSUON MONGE 4: 62 ca cowie t nh adsnc teacmeee bes 2 


Where canceled ou account of an aiwense 


- claim, when it should have been held intact 
subject to the. perfection of said adverse 
claim, if may be treated, on application for 
“reinstatement, as though. the latter action 


had been takenis sea ti soso ca peae sedans 
“Canceled with the view to i ieee the 


-entryman to make a second, may be rein- 
stated, where on account of poverty he is 
unable to make the second, and his good 
: PRIEST LES Gace ve ve wars watian boone s'est 
. May be amended to embrace an additional . 
_ adjacent tract that: was at the.date of the. 


147 


213 


original entry included in the existing entry - 


of another, where such amendment corre- 


A second, will not be allowed on account 
of the worthless character. of the land 


covered by the first, if such oe was made 
without examination of the land..-..-..... 


DESERT LAND. 


- sponds with the original settlement claim, 
and no adverse Glaim exists.......-.-.--++. 


69 


23 


The act of August 4, 1894, dispensing with : 


annual expenditure ou desert entries for 
. that year applies to cntries existing at the 


time said act took effect, and does not oper- 


ate to revive entries rightfully canceled 
prior. (NOVOLO <n wins wae eo ndeeacerowsieed . 
The act of August 4,1894, relieving desert - 


entr yimen.fr om. annual expenditure during 
the year. of 1894, is applicable to. entries 


+P made i in said year, and prior to the passage 


499 


of said act; and the year so given should . 


be compuied from the date of the entry 


- ‘The cancellation of a desert land. eqtig 
without due: notice of such action to the 


. 298 


original entryman, with opportunity given — 


‘him to show cause why such action should 
not be taken, is nnauthorized by law, and 


an eat ¥ 30° canceled prior to the act of 


INDEX. 
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Dieter 4, 1894, must be held in law an exist- 

ing entry, and therefore entitled to the 

benefit of said act...-..--------....-------- 499 
A desert land filing, made either under 

the Lassen. county act, or the general act, 

and abandoned, exhausts the claimant’s 

rights under the desert land laws....-...-- 673 | 


HOMESTEAD. 

‘Rights lawfully acquired by homestead, 
under proceedings in the land office author- 
ized by existing law, may properly be per- 
fected, though the law anthorizing such 
entry is subsequently repealed .....-.....- 330 
- A homestead entry must be canceled on 
- due showing of a.prior adverse settlement 





A settler who, under the law as it stood 
at the time of his settlement, had exhausted 
his homestead right by a prior entry, is not 
_ entitled to make a second or additional. 
- under the act of March 2, 1889, where prior 
to the passage of said et and prior to the 
initiation of a valid settlement claim, the 
‘land has been sold by a railroad company 
ag part of its grant, and the right of the 
‘purchaser validated by the oo of March 3, 
OS 7 ia eeewe aie teeecepandceneetern way 504 
The right to make a second, under the 
act of December 29, 1894, will not be de- 
feated by the fact that the enir yman sold 
the improvements on the land covered by 
his first entry, and relinquished his claim 
thereto, where it appears that, on account 
ef a protracted drought, such action was 
made necessary to secure the means of sub- 
sistence...-- WewbeesPoes se pedeew itedaceueses _ 949 
The right to make a second, under the act 
of December 29, 1894, can not be recognized, 
where the first entry was abandoned with- 
out any attempt to raise a crop on the lands: 
embraced therein... ete MaDe ems latan ts 23 
A homesteader’ who enters one hundred 
and twenty acres, aud contests an, embrac- 
ing an adjacent forty acre tract, may, in the 
event of success, be permitted to so amend 
as to include said forty acres, where by such 
action lhe secures the land one ney in- 
tended to. he entered iedeten eau eeaeneepe cue 663 


TIMBER Cunrurs. 
Is subject to devise by will, and on due 
compliance with law the devisee is entitled 
to submit final proof and perfect the-entry. 690° 
A. snecessful timber culture contestant 
whose suit: ig begun prior to the repeal of 
the timber culture law, hué not concluded 
until after said repeal, is not entitled to 
make a timber culture, in the exercise of 
his preferred right, if no applicatiun to ~ 
enter under said law was made by him prior 
to said repeal.....-. sublease etaeceees 474 
-Allowed prior to the expiration of the 
Statutory period of cultivation, may he 


ue 


Page. 
equitably confirmed, in the absence of any 
adverse claim, where it appears that after 


_ the issuance of final certificate the land was ~ 


conveyed to another for value and without 
notice of the defect in the final proof, and 


subsequent compliance with the law in the 


matter of cultivation duly appears...:...-.. 547 
Failure to secure the requisite growth of. 

trees calls for cancellation of an eniry 

where the absence of good faith in the mat- 

ter of planting and cultivation is apparent. om 


Equitable Aaj judication. 


Rule 33 cited and applied to a timber-cnl- 
ture entry where final prver, was prema- . 
tirely SUM GeO... 0264- Ge easteece~stcuv es 549 
Equitable action. on homestead entries, 
where residence. is not established within 
the prescribed period of six months, is not 
necessary, if final proof is made within the . 
statutory life of the entry, and such proof. 
shows continuous residence for five years. . 
next preceding the date thereof............ 687 


Evidence. 


Parties protestant, that allege an interest, . 
and at the hearing assume without objection 
the burden of proof, will not be heard to say, 
for the first time when the case comes before 
the Department for disposition, that the . 
burden of proof was wrongly placed....... 122 
May be taken by deposition, as provided. 
in the rules of practice, in the case of hear- 
ings ordered on protest against a classifica- 
tion of lands under the act of February 26, 


PORNO cts fe epee RE Mey held oa aes . 197 


The result of proceedings, in which the 
parties thereto have had full opportunity to © 
present evidence in support of their claims 
according to the recognized rules of proce- 
dure, should not be disturbed or affected by 
the report of a epee agent on the entry .. 
involved ......2-...5-- bald edialinla’ a Swsiealsia iad: 3 139 


Fees. 


School indemnity selections filed on be © 
half of the Territory of Oklahoma, under © 
section 4, act of January 18, 1897, should not. 
he approved until payment of the fees -pro- 


‘vided for in section 2238 of the Revised... 


Shatter’ cciecee loka nes enncesus bbc natewe 536 


Circular of April 22, 1898, in relation to fees. 
for reducing testimony to writing, &O...2-. G57 


Filing 


Seo Pi eemption. 
Rights under a preemption, are forfeited 
by long-continued failure to assert the same. - 


in.the manner provided by law Pam etoe i aarsale 252 


The completion of 2 preemption entry for 
part of the land embraced within a declara- 


‘tory statement is an abandonment: of the 


filing as to the land not entered ...-..----.. 379 
By the express terms of section.14, actof 

September 4, 1841, failure to make final proof 

and payment under a preemption, for unof- 


* * For the word ‘ ' Territories,” in the second line from the bottom of page 537, read. cor ‘por rations. 


718 
Page. 
fered land prior to the day fixed for the sale 


thereof, operates to esting eh all rights 
MUNER GA cai el acter sess Sates vente wse - 680 


Final Proof. 

One who submits, under rule 53 of prac- 
tice, during the pendency-of a contest in- 

volving an adverse settlement claim, must. 

stand or fall on the showing thus mace as 

to compliance with law during: the period 


COVOrGd TROLEDY 22 ohn ccs suien seahorse sone: G4 


Notice of intention to submit, must be 
published in a reputable cn a having — 


2 general circulation. ties 2 surGuseeeee wens ; 393 


Instructions as to the manner in which 
payment may. be made and final receipt 
“jssucd on the submission of, under entries — 
made within the formerly recognized limits 
of the Northern Pacific. east of Duluth... .. 488 

A homesteacer who. is unable, through = 
poverty and sickness, to submit formal, or 
to execute his final affidavit in the land dis- . 
trict where the land is situated, may be 
permitted to file such affidavit, nade before 
a judge or clerk of a court of record, with a - 
view to the issuance of final certificate and _ 
equitable action thereon, it appearing trom 
the evidence in a contest against said entry, © 
and otherwise, that he has in fact earned a 


patent to the land..... Ahh ere Sir aria id weiss ae. 661 


Forest Lands. 
See Reservation. 
Gr adhe matiom mtry. 

Invalid on account of the failure of the 
local. office to collect the full price of the > 
lands covered thereby, confirmed, if other- 
wise regular, by the act of January 18, 1898. 187 


Homestend. 
See Oklahoma Lands: 
GENERALLY. 


Land iu the actual occupancy of town- site 
settlers is not open to settlement and entry 


under the homestead law........... saeee 393, 44d 


The disqualification resulting from the 
ownership of other lands is general, with no 
exception as to the ownership of arid lands, 
and operative without respect to the manner 


in which title to the land is obtained... Ma 61 


Land ‘more valuable on account of the 
‘gandstone therein than for agriculture is 
mineral in character, subject to disposition - 
‘under the mining laws, and a homestead 


entry thercof is nnauthorized by law....... 373 


An entry made for the purpose of secur- 
ing the timber on the land covéred thereby, . 
aud not for the purpose of obulning a 
home, must be canceled.......:...-..2.--.. 151 

On the death of a homesteader, leaving | 
minor heirs, the wife having previously 
died, such minors are entitled to patent on 
due proof of compliance with law ou the part 
of the entryman up to the time of his de- 

- . “Gease, the fact of minority at such time, and 
_ the death of both parents.........-2.-...4+ . 259 
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On the death of a homesteader, leaving a 
widow and heirs, the widow takes the home- 


~ stead right of her husband free from any 


claim on behalf of the heirs, and is vested 


- with full power to complete the. entry for. 


her own benefit, or relinquish the same if 
She Be BleOts oo cece ues asda eadees cays 436 
The right of an alien heir to perfect a 
homestead entry, where the entryman dies 
without having earned title to the land in-: 
volved, is not protected under a treaty that 
makes provision for the protection of alien | 
heirs on the death of a person ‘holding’? 
real property- acca Sats Gr pai erin oie esas a Wace 317 
If aman and woman 1 make ne of adja- 


cent tracts and thereafter marry, and main- 


tain residence in a house built across the 


line dividing their claims, the residence of — 
the wife must be held to have been aban- 


doned from the date of her marriage; but, 


if the husband subsequently dies, the 
~ widow, without forfeiting her right to per- 


fect her husband’s claim, may resume resi- 
dence on her own land, in the absence of 
any intervening adverse right, and perfect: 
Gitte Ther etO aos wa esceeacn cass senewax es 194 


ACT OF JUNE 15, 1880. 


_ The right of purchase under section 2, on 


. behalf of an entryman, who after the pas- 
'. gage of said act and prior to his application 


for the: exercise of said right, had sold the 
land to another, can not be recognized, nor 
is. the case of John D. Hay, 1 L. D., 74, 
authority thor ton ae eas ecerss 239 


ADDITIONAL. 
The right. to make an additional home- 


stead entry under section 6, act of March 2,. 
1889, can only be exercised: by one who has 


- made his final proof, and received the re-: 


ceiver’s final receipt for the land embraced 


», dhis Orioinal Cniry erin cu oste oc euece 604 


The right to make, under the act of Feb- _ 
ruary 10, 1894, can not be exercised by one 


’ whose claim to the land embraced in his - 


original eutry. was initiated after the pas- 
sage ot said act sume eh si neewuawe tna atsins ‘sac. 190 


: ADJOINING FARM. 


An application to change a homestead: en- 
try for one hundred and sixty acres into an 


adjoining farm entry, may be allowed on — 


relinquishment ot one subdivision embraced. 


‘in the original entry, and the purchase of a 
tract - adjacent to the remainder, and due 


showing of residence on the decded land .. . 618 


ae ComMUTED, 


An entry prematurely commuted is con: 
firmed under the subsequent: act of June 3, 
1896, in the absence of any adverse claim 
arising prior to final proof, and where it ap-. 
pears that the entryman actually resided on. 
the land for six months prior to commuta- _ 
tion, and-in. good faith made his final proof. 561 - 

Circular of July .9, 1896, as to commuta- 
tion of, under act of June 3, 1896.-......... 544 


INDEX. 


SOLDIERS. 
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The failure to. file a ‘‘non-sooner” affida-— 


vit, with a soldier’s declaratory statement, 
may be subsequently remedied, even though 
an intervening. adverse claim to the land 
may be wsserted -1scs8cecs Sess veww eteand sees 

A goldier’s declaratory statement does not 


«Bd 


operate to protect a prior settlement claim . 


of the soldier to the land embraced. within 
said filing .....--.-.+.--------+-- ieee ees 


SOLDIER’S ADDITIONAL. 

Where a certificate of a soldier’sright las 
been located by.an assignee, and the loca- 
tion canceled in part, and patent issued for 
the remainder, the assignee is entitled to a 


639 


. recertification, under the act of August 18, — 


1894, of the additional right for the number 
of acres not seenred under the original cer- 
TMCALE: wc ae vee seni eodten Saaeeecene sees 

On application for the recertification of 
right, for the benefit of an assignee under 
- the act of August 18, 1894, and the regula- 
tions thereunder, the applicant should be 
required to make such a showing of the 
facts and circumstances attendant upon the 
transfer of the soldier’s right, and appli- 
cant’s alleged ownership thereof, as will es- 
tablish the fact that said applicant is a bona 
fide purcbaser sor value of said right.-...- 


Indemnity. 
See Railroad Grant; School Land. - 


Indian Lands. - 

It is no objection to the approval of an 
Indian deed that a certified copy thereof 
is presented for action, if the loss of the 
original is shown, or the custodian thereof 
refuses to part with its as posses- 


The approval of an Indian deed, in the 


192 


500 


absence of an intervening adverse right, © 


relates back to the date of said deed, and 
gives effect thereto from the time of its exe- 


GULOLL sos Souees ese let eee cee ceiesicue es 


Where, prior to the spnsowal of an Indian 
deed, a conveyance adverse thereto is made, 
and approval thereof secured on the ground 
that such action would serve to protect par- 
- ties holding under the first deed, the Secre- 


20 


tary of the Interior may approve said instru- 


ment, leaving the parties claiming there- 
under to assert their rights in the courts... 

On application for the approval of deeds 
executed by alleged Indian heirs, proof of 
such heirship, and of the possessory right 
of the parties claiming under said convey- 
ances to the land involved, shonld be duly 


furnished before favorable action is war- ~ 


’ panted......---.----------- patie Eka cme ae te oe 


563 


- Under a patent for, that contains a provi- | 


‘sian: authorized by treaty, that the lands so 
conveyed shall not be alienated. or leased 
without the consent of the President, a 
lease is ineffective until approved by the 


President .--.-. .-.---ceenee cece eesccenenee 23 


719 
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- The provisions of the act of June 7, 1897, 
relative to leases of Indian lands, are appli. 


. cable only to allotments made under the act 


of February 8, 1887, or. other acts of Con- 
gress, where the title in fee has not passed 


to the allottee, and do not include a lease _ 


executed Uy the heirs of an Indian patentee 


to who title has passed in accordance with ° 


breathy PYOVISIONS+<..4 2.25504 laceeGences does 

In the issnance of patents'on Chippewa 
Indian allotments the reservation of the 
right of the United States to reservoir sites, 
as provided by act of June ¢ 1897, should 
only be inserted in patents which cover 
lands included in the list of reservoir lands 
furnished by the Secretary of War..-...-.. 
- In the issuance of patents to the Indian 
ailottees of lands in the Southern Ute Reser- 
vation, over which the Denver 
Grande railroad has been constructed, a 


 clanse should be inserted setting forth that 
the conveyance is made subject to the right ~ 


of way g cranted to said road by the special 
act of June 8, 1872........- eee een eae 
Lands within thelimits of the Great Sioux 


Reservation, restored to the public domain — 


by the act of March 2, 1889, are subject to 
disposition only under the homestead law 
for the benefit of the Indians .........-.... 
, In the commutation of homestead entries 


in the former Sisseton and Yankton reser-— 


vations the entrymen are not required to 


acts of March 3, 1891, and August 15, 1854, 
opening said lands to entry...---...-..-... 

Under the provisions of the act of March 
3, 1875, and the general allotment act, the 


right of an Indian to an allotment of tribal 


lands is not lost by- abandonment of the 
tribal relation ...--..-.--s--sese ses eee enn n ne 


45 


iG 


and Rio _ 


77 


pay one dollar and twenty-five cents per 7 
acre in addition to the price fixed by the © 


By the act of June 7 “1907, children of an ~ 


Indian woman by blood. who at the time of 
her death-was recognized as a member of 
an Indian tribe, are placed on the same foot- 
ing as to rights in the property of such 
tribe as the other members thereof ; but the 
children of one who is thus protected are 


not entitled to allotments if the parent, 


prior to their birth, abandons the tribal 
POAC vase Soper ee ee etitewennnentee sews 
Under a pre- -emption filing for Mille Lac 
lands protected by the second proviso to 
section 6, act of January 14, 1889, wherein 
the right to make final proof had veen sus- 


_pended by the act ot July 4, 1884, it is in- 


cumbent upon the pre-emptor, during such 
period of suspension, to maintain his pos- 
sessory right by such acts as will negative 


an inference of abandonment, if the rights — 


of an intervening adverse claimant are in- 
volved. idvatguniuncsctedtwende cee eieae vides 
A homestead ee of “Mille Tae lands, 
made after the receipt at the local office of 
the departmental ruling of A pril 22, 1892, and 


/ a 


720 


INDEX. 


Page 


hence not confirmed tet the fold resolution 


of December 19, 1893, may be submitted for 
equitable action; after final proof, it appear- 
ing that the claim of the entryman was ini- . 
' tiated and maintained in good faith by settle-_ 


ment and otherwise ata time wheu the lands’ 


were open to homestead entry’ and no. ad- 
verse claim ORIS(See eee acwie ceeded 
The right to make a ‘second homoatedid 
entry accorded by the third proviso to sec- 
tion 6, act of January 14, 1889, extends only 
to persons whose first ouiey. was made prior 
10 8010 BOC ewes eiancwareseacteseten ds hetectend = 
There is no provision nade in the act of 
January 14, 1889, whereby an allotment of 
lands, within the ceded portion of the Red 
Lake Indian Reservation in Minnesota, can 


be allowed, eveu though the claimant may’ 


have made improvements on said lands prior 
_totbe passage of said act .. 
Settlement on Red Lake opened to entry 
under the act of January 14, 1889, prior to 
the time fixed thercfor, does not,.under the 
terms of said statute or the regulations is- 
sued thereunder, operate ‘to ee the 
BOLHOD Sine eis wedi sadeedasermeees oheesenes - 


Se 


Prior to the act of January. 14, 1889, the » 


lands embraced in the ceded portion of the 


Red Lake. Reservation were appropriated to 
use as an Indian reservation,.an and were there- 


fore not subject to allotment under section 4, 


act of February 8, 18875 and the special pro- 


visions for the disposal of said lands made 


by the act of 1889 take them out of the class of 
lands open.to allotment under said section. . 
No part of the Colville Indian Reservation 
restored to tbe public domain by the act of 
July 1, 1892, should be opened to settlement 
and entry prior to the survey of the entire 
tract, unless the Indians choose to take their 
allotments: prior to the completion ‘of the 


survey; butif they do so elect, then all the 


lands so réstored to the public domain may 
be opened to settlement, though a por tion of 

them may be unsurveyed. 
- The preterred right to purchase fieunik 


ee ee ee ee eo) 


lotted-Pottawatomie lands, conferred by the — 


treaty ot February 27, 1867, upon the A tchi- 
son, Topeka and Santa Fe R. R. Co. is not 
defeated by failure to make payment for a 
tract of stich lund within the period speci- 


fied in said treaty, where said tract was un-. - 


surveyed and hence conld not be conveyed 
py the government; and the said compauy 


. having attempted to convey such a tract, . 
may, forthe benefit of its transferee, perfect 7 


. titlé thereto by making the BIOner payment 


. therefor. Jobing Oviddesnsncadinee dasoeswaeeewes 


The status of the Seminole Indians, as - 


occupants of public lands in the State of 
Florida, is too indefinite in character to re- 
ceive recognition in patents issued under the 
swamp g grant Licuscudintweng asec sae wedew ete 


Instructions amd Circulars. 
‘See Tables of, page Xx. 








. of said period, and no motion for review is” 





- practice, but has been overruled in subse: 
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island. | 
See Sur vey. 


Tsolated Tract. 


The proviso added to acetic 2455, R. = 
‘by the amendatory act of February 26, 1895, 
~ defining the conditions under which a tract 
of land may be treated ‘as isolated, contem- 
plates that the tract involved must have 

been subject to the application of any quali- 


. fied person under the homestead law during - 


the period specified in said act.....-......- 6 

A tract of land is not ‘subject to home- 
stead entry” within the meaning of the act. _ 
of February 26, 1895, defining the period 
that must elapse prior to treating a tract 
as isolated, while covered by an unexpired _ 


preemption filing, or embraced within a 


PDOMIESOCAC CUP Y? <ssad esa sreneeeee nn eed's de 
The action of the Commissioner of the 
General. Land Office in ordering into mar- 
ket a tract for disposition under section 
2455, R.S., is subject to revision by the De- 

‘ partment.on appeal ........cene eee cee nee es 
Section 2455, R. S., as amended by the act 
of February 26, 1895, operates to reduce the 
minimum price of isolated and disconnected 
tracts in alternate reserved sections witbin 
tbe limits of a railroad grant from two dol- 
lars and fifty cents to one dollar and twenty- 
five cents per ACKre..... Shtideoetee se aiasdeate wares 


676 


ml udgment. 


See Cancellation. 


Jurisdiction. 
Under a local statute that suspends ‘<i 


z rights during the term of a sentence of im- 


5 prisonment, a decision of the Geneval Land 

— Office is: not ineffective for the reason that 

_ the party adversely affected thereby had °. 
been convicted and was imprisoned at the 
‘time the judgment of une local office was | 
rendered 
~ Issuance of notice on a second contest, 
during the period allowed for filing a mo- » 
tion for the review of a departmental deci- 
sion in a prior case, will not defeat the ju- 

- risdiction of the local office, where said no- 

_ tice is not served until after the expiration 


30 


ee 


S iil pereeener ees we Sie were are e-8 Grete e ‘we ewoee ‘ocewe 
The supervisory authority of the Secre- 
tary may be exercised on behalf of a party 
_ whose rights have been denied in a decision 
that has become final under the rules of 


70 


quent cases involving the same question... 
- The Secretary of the Interior, in. the | 
proper exercise of his supervisory author- 
‘ity, may vacate a decision of the General’ 
Land Office and direct a reconsideration of . 
the case by said office, even though noap- _ 
peal may have. been taken fr om its decision . 
therein .-........---.. Bee ae Seohuceeeeae, 


177 


_ INDEX, 


Page. 
Land Department. | 
A statute that provides for action on the 
part of the Secretary of the Interior ‘after 
allowing opportunity for all parties ininter- ~_ 
est to be heard before him,” does not re- 
quire. such officer to personally hear the 
witnesses testify and listen to.oral argu. — 
ments, if all parties have notice, and are 
permitted to submit evidence and written 
-arguments that are considered by him..... 280 
A deputy United States mineral surveyor 
is within the intendment of section 452 R.5., — 
and consequently disqualified, under the 
prohibitive provisions thereof, from acquir- 
_ing title to a mining claim in which-he was 
interested at the time of his official report 
thereon, and at the date of application for 
patent ..---.-..-----00 sees eee eee -eene ees 1D 


NHali Site. 
. See Mining Claim. 


to 


| Wineral Lamd. 


The fact that as between a mineral claim. 
ant aud one claiming under the settlement 
laws the settler is estopped by his own acts 
from denying the mineral character of the 
land, does not relieve the Department from 
the duty ot determining the actual charac- 
ter of the land in diNplte ours fk eee 100 
Land must be held nou-mineral where no 
_ discoveries of appreciable value “have been 
made, aud it doés not appear that a further 
expenditure would develop the presence of 
mineral in paying quantities..........-.--. 100 
The fact that a placer claimant has con- . 
ducted profitable mining operations upon a 
part of his claim does not, in itself, give him 
any Tightas against an adverse homestead . 
claimant for another part of such claim, 
lying in a different quarter section, and that 
had been prior thereto adjudged non-mineral 
- in a departmental decision -..-......--..--. (216 
Land more valuable on account of the » 
sandstone therein than for agriculture is 
mineral in character, subject to disposition 
under the mining laws, and a homestead 
entry thereof is unauthorized by law -.-.-.-. 373 
Lands valuable for deposits of phosphates 
are mineral lands within the intent and 
meaning of the laws relatiny to the disposal 
of the public QOMAM seks acus cose nweciees 600 
’ The act of February 26, 1895, does not con- 
template the classification of even sections, . 
and the character of said sections is only 
considered where the mineral or non- mineral 
character of the odd sections cannot be. 


otherwise satisfactorily ascertained........ 684. 


In classifying unsurveyed lands under 


'. the act of February 26, 1895, where tho 


entire area of the tract, as designated by 7 
natural - or artificial boundaries, is of the. ° 
same character, the classification should be 
madé without. reference to the ‘particular - 


section ALEC nomen DEEN EO OD Tame SAN ATE 423 


© 12200—vor, 26— 46— 
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Page. 


Mining Claim. 


Paragraph 53 of Mining Regulations arn 
amended - Se ee ee en ee 378 
An application for mineral nated should 
not be allowed for land embraced within the 
prior pending application of another...-..- 81 
‘In the selection of a newspaper for the .. 
publication of notice of a mineral applica- . 
tion a reasonable discretion. may be exer- 
cised by the register in determining what 
is a newspaper, and which of several papers 


- is the one published nearest to the claim, . 


having in view the purpose of the statute . 
in requiring publication............---.-.-- 145 
Compliance with local laws and regula- 
tions in the location of mining claims, in - 
the matter of posting notices thereon, will | 
be presumed, in the absence of any showing 
that such question is of material impor tance . 
2H UNG CASO stor ates ceteees . 541 
An applicant for the nak of mineral 
entry, who expressly excludés from notice . 
of his application stated areas, is not enti-. 
tled thereafter to make entry of such ex- — 
cluded ground without due notice of such - 
intention...-...- Siccicaraiacaetel T crucaialle weave wemsine ae 198 
A lode location based on a ‘discovery on. 
one side of an intersecting mill site is not 
good as to the ground on the other side of 
said mill site, and an entr y of such ground , 
is therefore invalid.....-......0...0----000- 675 
For the purposes of exploration, discov- . , 
ery, and purchase, the legal apex of a vein - 
that dips out of ground disposed of under 
the placer or non-mineral laws, is that por-.— 
tion of the vein within the public lands .— 


. which would constitute its actual apex, if 


the vein had no actual existence in the. 
ground so disposed of....-....--.-.+.------ 198 
A. protestant, who fails to adverse an ap- 
plication for a lode patent, will not there- 
after be heard’ on a charge that the claimed 
discovery of the lode applicant is in fact on 
land appropriated by the priorlocation of the 
protestant, or that the labor and improve- 
ments shown by said applicant should be 


7 credited to the protestant....-..... ogee sure 580 


An order for a hearing limi ted to a sane 


. that the entryman had failed to expend the . 


statutory sum for labor and improvements 
prior to the expiration of. the period of 
publication, is in effect an adjudication that 
the fact that the entryman had failed to 


file the surveyor-general’s certificate, as_ 


to such expenditure, during said period, is 
immaterial, where the failure to thus file . 
such certificate is admitted by. the entry-. 


man, and the effect of such failure is brought 


in question by the adverse parties.,....-.-. 122 
_ The statutory expenditure required to be 
shown by section 2325, R.8., contemplates _ 
that. five hundred dollars’ Roni of labor 
shall have been expended, or improvements 

to the same value nade, for the development. 


of the mining claim. ere Mesnae oes owes eeeee 122 — 


722 


An adverse claim fled and prosecuted slic- 
cessfully. against a mineral application ean 


have no éffect as to the areas expressly ex- 


INDEX. .- 


The result of piocedines aaninat amin- 
eral entry, in which the parties thereto 


have had full opportunity to present evi- 
dence in eunnont of their claims according | 


Page. - ‘Page. 

Annoal expenditure i is not. required upon eluded from said application: or confer any 
a mining claim after entry thereof...../..:. 196.| . right thereto in such adverse cla'mant..... 188: 

On a showing made of an expeuditure for ~ Action on anapplication forthe reinstate. — 
the common pened of several locations; em- ment of a canceled mineral entry should be 
braced in one application, the Department suspended. where the applicant has filed an 
will not undertake to determine whether adverse clain against the application of a. 
such plan of development willbe effective or - relocator for the land covered by said entry, 
not, if it appears that the expenditure is and suit on said Glaim is pending ina court 
made in good faith, and for the PUEDORS al- of competent jurisdiction .......--.....2..45 608 
TOPE ies esageerendvnacs wh amesgue ew eielemne 540 A lode location subsequent to, and in con- 

A protest filed as the basis for adverse pro- flict with, a placer. location, but made prior 

. ceedings may be properly rejected as in- to appli¢ation for placer patent, does not,, 
sufficient if it fails to ‘show the nature, when based alone on a discovery outside the 
boundaries, andextent” of the adverse claim — limits of the placer claim, and at one side 
in accordance with the requirements of par- thereof only, establish the fact that the 
agraphs 83 and 84 of the Mining Regula- - lode or vein thus claimed was. known to ex-- . 
TON ix cesa'n Mane Hesse cae vanes one e neers wos 530 ist within the boundaries of said placer at 

The Devatnient may pple direct a the date of application for patent thereto... 622 
stay of action, under an application for min-— “The burden of proof is with a lode claim- 
eral patent, during the pendency of judieial ant who assails a placer patent on the ground 
proceedings, even though said proceedings — that it embraces lodes or veins known to ex- 
are based upon a protest that does notre-. ist at date of application for such patent, 
quire an adverse suit under the statute, if and avers that such lodes or veins were con- | 
such stay of action is in aid of a proper dlis- sequently excepted from the operation of 
position of said protest by the Department. 220 ONG PALENG sect ase ea teh ese tees os 622 

A protest against a mineral application “The protest of a lode claimant agaiust a 
will not be entertained during the pendeney placer entry on the ground that said entry: 
of adverse judicial proceedings instituted by embraces lodes or veins known to exist at 
the protestant and others; and this rule is the date of the placer application, presents 
especially applicable to a case where the no question for departmentul determination, 
matters alleged in the protest may be made where it appears that the protestant did not 
the subject of legitimate inquiry iv. the adverse said application, and that said ap- 
pending adverse proceedings......:..---..- 348 plication did not include any lodes or veins, 

In the case of a common conflict between for, under the terms of the statute, alllodes 
several, a relinquishment or exclusion by or veins Enown to exist at date of placer ap- 
the applicant for patent, in favor of one who plication, and not applied for at that time 
did not adverse the application, is of no by the placer applicant, are excepted from 
effect, as against another adverse claimant the placer patent, and such exception is ex- 
who, prior thereto, has -prosecuted his ad- | pressly recognized in:the language of the , 

’ verse claim toa favorable judgment ....... 198 patent; nor does a protest in such a case 

Where adverse proceedings involving a call for a determination as to the extent of 
common conflict are filed and prosecuted, the surface area that will be so exccpted 
that fact necessarily appears of record, and from said PBLOMG...- 2. oe ees ee eee cower een ees TG 
the parties in interest.are charged with | In the case of proceedings had on a pro- 
notice thereof: It is then: incumbent upon test against a mineral application, where 
each advérse claimant.to take such action the protestants, as‘shown by the record, are - 
as- will determine his right, not only as’ without interest, and hence not entitled to 
against the applicant for patent, but also as - be heard as appellants, the Department may 
against the other adverse claimants. Until properly, by summary order, direct the 
this is done the stay of proceedings com-. General Land Office to forward the record, . 
manded by section 2326, R. S., is not relieved, without awaiting the regular course by ap- 
and the “controversy. ” is not “settled or peal, from the decisions below, where such — 
decided by a. court of Sorapetent jurisdic. action seems necessary. to the termination 
COM oe can tasad eves hi aed ceteee tee Mee ewess 198 of vexatious litigation....... Sr ee ENN 123 

Notiees of applicazion fon outa which Parties protestant, that allege an interest, 

exclude stated arens “without waiver of and at the hearing assume without objec- 

rights,” do not require the filing and prose- . ‘tion the burden of proof, will not be heard 
cution ot adverse claims to the areas thus to say, for the first time when the case 
excluded ; and the fact that no adverse comes before the. Department for disposi- 
elainis are filed in such a case does not war- tion, that the burden of proof. was wrongly 
rant the anclneien of said exeluded areas in _ Placed on them......- see lejos Ade ns lata date Sieg 122 
the entry...-- ee ee ee eee ne 198 


INDEX. 


Page. 


to the recognized rules of procedure, should 
not be disturbed or affected by the report of 
a special agent on the entry involved-..-.-- 


On appeal from a decision refusing to 
entertain a protest against a mineral entry, 
- the appellant is notrequired to serve notice 
of the appeal on the entryman .-.....-.---.- 

A mineral entry canceled, for failure 6 
comply with supplemental requiremeuts, 


should not be reinstated on the ground that _ 


such action was taken without notice, if in 


fact the entryman had actual knowledge. 


thereof; nor should an order of reinstate- 
ment be made, in the presence of an inter- 
-vening adverse claim, without oppor tunity 
given to such claimant to show cause why 
the application for reinstatement should 
not be allowed......---- eee eee eee 


Where, by an order of the General Land 


Office, an amended survey of a, is required © 


within a specified period, the entry should 
not be canceled prior to a report from the 


slirveyor-general’s office; and an entry so - 


canceled must be reinstated, if it subse- 
quently appears that the mineral applicant 
had_ in fact, in due time, applied for and 
obtained from the surveyor- general | 
- order for said survey...--.-- ee eugene deal 


Rights under the amended location au- 
thorized by the Colorado statutes depend 
upon the locator’s ownership of the original 
location, and if at the time of such amended 
location the original is owned, wholly or 
in part, by others, their title will not be 
divested by the amended location.--.....-- 


' A mineral entry allowed on insufficieut 
showing of title in the applicant is properly 
held for cancellation by the General Laud 
Office; but where the applicant after such 
decision. o.tains by proper conveyances a 
complete chain of title, and makes a show- 
ing tlicreof before the Departineut which is 
satisfactory, as between him and the gov- 
erriment, the entry may ae and patent 
issue thereou...... .-----.--.--- Oeamaeeeas 

A transferee of a mining cladin, whose 
interest is acquired during the pendency of 
the departmental proceedings involving the 
status of said claim,takes no right better 
than that possessed by his grantor.......-- 

The fact that a deputy mineral surveyor 
is disqualified to report upou the expencli- 
tures made. ona mining claim, by reason of 
his interest in the claim at such time, does 
not operate to impeach the certificate of the 
survey or-general based on said report, if the 
facts as to such expenditures are correctly 
stated in said report....-..-.....2------0--- 

A deputy United States mineral surveyor 
is within theintendment of section 452 R.8., 
and consequently disqualified, under the 
prohibitive provisions thereof, from acquir- 
ing title to a mining claim in which he was 
_interested at the time of his official report 


al - 


643 


484 


484 | 


- further compensation .: 
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- Page. 


thereon, and at the date of f application for 


patent......--... wae noc eeeke bases oases 
In case of an sige made far an amended 


survey of a mining claim there is noauthor- © 


ity for requiring the deputy minéral, sur- 
veyor to execute such aUreey without 

The issuance of townsite atenk for land 
known at the date of the townsite entry to 
contain a valuable lode claim, does not pass 
title to such claim, but leaves it in the 
United: States, subject to the jurisdiction 
of the land department .....- Soccer i soee5 


PLACER. 


A patent for a placer should describe with 


mathematical accuracy the land intended to 
be conveyed thereby; and where such a 
degree of accuracy cannot be. obtained 
under an application that embraces lands 
theretofore surveyed and returned in irreg- 
ular subdivisions as ‘‘lots,” an additional 
survey will be required. .... ere cree 


MILL SITE. 

A mill site entry, allow ed. without publi- 
cation of notice of application, may be prop- 
erly regarded as a nullity, in the disposi- 
tion of a protest subsequently filed alleging 
the mineral character. of the land covered 


by said entity sc ce ie eee e ees sacra . 
Naturalization. 


See Citizenship. | 
A declaration of intention to become a 
citizen filed beforea clerk of « court in 1868 
(prior to the revision of the United States 
Statutes) is valid 


ee ee 


The minor child of an alien, who, during 
' the minority of such child declares his in- 


tention to. become a citizen, but does not 


144 


G50 


complete his, hefore the child attains his - 


inajority, or thereafter, occupies under the 


homestead law the status of one who has. 


filed his lecharaon of intention to becoiue 
2 citizen 


ee ee ed 


Notice. 


See Practice. 


! Oklahoma Lamds. | 
The privilege of making 2 homestead 


122 


entry, without regard to the ownership of 
other land, was uot one of the rights of sol- 
diers and sailors defined and deseribed in 
sections 2304 and 2305, R. §., hence the subse- 


quent legislation- making the ownership of 
“other lands a general disqualification does 


not abridge any: ps conferred Dy said 
sections 

The right to make additional homestead 
entry under the act of February 10, 1894, 
can not be exercised by one whose claim to 


en oe 


the land embraced in his original entry was 


initiated after the passage of said act....-- 
The failure to filea ‘* non-sooner’”’ affidavit, 


with a soldier’s declaratory statoment, may 


be subsequently remedied, even though au 


30] . 


Gl 


190 


INDEX. 

Page. Bae 
intervening adverse elaim to the land may By the provisions of section 2449, R.S., the — 
TG ANSOELOC ch sawdedancseeedenseeraateutes 5 certification ot a State selection, made under — 

The limitation by seotion 20. act of May 2, the act. of June 16, 1880, of land embraced 
1890, of the Tight of homestead entry in within the bona fide settlement claim of a 
Oklahoma to persons who are not. ‘‘seized qualified homesteader at the date of such 

in fee simple of one hundred and sixty acres - selection,-is wholly inoperative, aud does. 
of land in any State or Territory’ > does not not divest the Department of its Juriadic- 
operate to disqualify an applicant for such tion over the lanl 22.220. o5. scosee oe see tenes 629 
right who may at such time own «a less An application for suit to set aside a pate 
ainount, though the land thus held may ent, based on a charge of fraud in securing 
have beea taken as a technical ‘‘quarter . the entry, will not he entertained, where said 
charge was fully considered by the Depart- 


a section”’ asee 6 6 See 6 OSS SS Sees 250 ee Se oes Sie 


369 | 


Presence within the Territory, during the | 


. prohibited period, by which an advantage 
over others is gained, operates to sees 
a claimant for land in said Territory ....-- 

In determining the qualifications of am 
applicant for the right to enter lands ob- 
tained from the Seminoles and Creek or 
Muscogee Indians, as provided for in the 
first proviso to section 13, act of March 2, 

1889, the statns of the applicant at the date 
of: his’ application must coutrol; and if he 
has at such time attempted, but for any 
cause failed, to secure title in fee to a home- 
stead under existing lawsor shall have made 
entry under the commutation provision of 
‘the homestead law, he is qualified to inake 
‘entry under the provisions of said section. - 

Commutation ot homesteads. under act of 

April 11, 1898; circular sas tEnChous with 

copy Of act .-----.e-eeeee este erences ceee eee 


Patent. | 

The inadvertent certification of a State 
selection at a time when the land covered 
thereby is included within an existing entry, 
made prior to. the selection, is inoperative, 
and constitutes no bar to the issuance of 
patent on said entry. -..-.- Herteuscoseeeas ses 

Tf a homesteader dies prior to compliance 
with the requirements of the law, and the 
submnission. of final proof, and his widow 
thereafter submits final procf, the patent 
should issue in her name; and a patent in 


~. such caye issued in the name of the home- 


steader is in violation of law, and no bar to 
the correction of the final certificate and the 
issuance of patent Person in the name of 
She WilOW senbs Seeetweesd senedeaviaseces aces 
The certification of lands as school indem- 
nity, where said lands are subject to disposal 
only under the act of March 2, 1889, is wholly 
THOPUA NOs Fst eaten gedene wees ees 
“Where issued under a grant of land, made 
by.a treaty in which no provision appears 
for the issuance of a, the fact of the grantees’ 
death prior to such issuance is immaterial, 
for if title under said grant did not pass 
without patent, then the issuance thereof 
was in pursuance of law in the meaning of 
section 2448 R.'5., and the title, under the 
provisions of said section, vested in the 
heirs, devisees, or assignees of the deceased 
patentee as if the patent had issued i in his 
ene Cs SMI Saehe saeatbenule seb uoe thew ed sax 


393 


448 


242 


ment prior to the issuance of patent, and 
the alleged facts on which said charge was 
_anade were fonnd not to exist.....-..-..---. 380 
Suit to vacate a patent will not be advised 
on the request of a party, where it does not 
appear that the government is under any 
obligation to him to take such-action, or 
that any rights, legal or equitable,. of the 
applicant have been prejudiced in the dis- 
position of the land ...........-.-....-.-+-- 330 
A patent will not be set aside by the courts 
on the ground of fraud in its issuance, if by 
such fraud the entry is ouly voidable, not 
void, and the Jand so patented has been sold 
tu innocent purchasers without notice of any . 
defect in the title of the pa Seo L wise 330 


Payment. 


The failure of a receiver to account to the 
government for the purchase price of land 
paid at the time of final proof will not de- 
feat the right ot the entryman to receive 
patent without further..........-.......-.. 596 


‘Practice. 

See Rules af, Cited and Cnwiad page 
XXIV. | 
-APPEAL. | | 

In case of, from a decision refusing to en- 
tertain a protest against a mineral entry, | 
the appellant is not required to serve notice 
ot the appeal on the entryman .......... -2.- 196 

Under a rule to show cause why an entry 
should not be canceled the entryman may 
‘either comply with the order or stand on 
the record and appeal to the Department... 54 
COSTS, 

In a hearing ordered between a railroad 
company and one alleging the land in ques- 
tion to have been excepted from the grant, ~ 
are properly taxable under zule 55 of prac- . 
TICE: ceuti ochwecds axeteee occa ce mete daececee 57 

In a contest brought on a general charge © 

_ of non-compliance with law, aecompaniad by 
an offer to pay the expenses of the hearing, 
the contestant should be required topayall 
OF GO oa da wi Seinnaesewasae see rece coeuees os 210 

A party who. files a protest alleging 
grounds sufficient to warrant the cancella- 
tion of the entry, if proven, and offers to pay 
‘the expenses of the contest,” is properly 
taxable with all the costs.as a contestant, 
under rule 54 of practice; and if, after a 
successful termination of such suit and 
the exercise of the preferred right by the 


a 


contestant, a rehearing is ordered on the 

* original issue the obligation to pay the costs 

thereof rests with the contestaut....- Le ita 384 
The rule observed in apportioning costs or - 

taking testimony in contests arising under 

rule 55 of practice. should be followed ‘in 


hearings ordered on special agents’ repor ts. 519 


HEARING. ’ 
The Department. will not interfere with 
the exercise of the Commissioner's discre-— 
tion in the matter of ordering, if an abuse of : 
such discretion is not shown ..--.---------- 66 

A statute that provides for action on the 
part of the Secretary of the Interior ‘after 
allowing opportunity for all parties in inter- 
est to be heard befvre him,” does not require . 
such officer to personally hear the witnesses 
testify and listen to oral arguments, if all 
parties have notice and are permitted to 
submit evidence and written arguments | 


that are. considered by bim ....--..-----.--- 280 
NOTICE. 7 -_ 
Rules 11, 14,and 17 amended -.....--..--. 710 


Rule 60 requires contestants to serve 
their own notices, and one who fails to 
comply with this requirement will not be 
heard to complain if his application for a 
hearing is dixniissed ..... ite bite oe ee ew 286 

When notice of a decisiou is served on 
counsel resident in Washington the rule 
does not require a copy of said decision to 
be SOLO: oi sctadewssesss Mee eS woe edie Gots 348 
_ Prior to the reconsideration of. final de- 
partmental action, due, should be given all 
parties adversely affected thereby, and in- 
tervening claimants called upon to show 
cause why their entries should stand...... 143 

Of a motion fer review, and oral hearing 
thereon, may be given to an attorney of 
record representing a party before the De- 
partment, and when so given is as fully 
conclusive upon such party as thongh 


‘served upon him personally......-.-------- ll 


The assignee of a desert. entryman is not 
entitled to notice of action, on the part of 
the government, adverse to his interests, if 
he has not prior to such time filed evidence 
Of LHe ASSISNNICNE 65020 le ind vcins ce eeric ox 499 
Of cancellation to the successful contest- 
ant in such case, by registered letter, is nob 
effective if it fails to veach said contestant, 
and such failure is not due to any negli- 
ponee on. lis PATt ews. eens seren eawess ste 1 
REHEARING. - 
Tle Seerétary of the Interior may, in the. 
exercise of his supervisory authority,’ by. 
due order, make 2 motion for, filed out of 
time, act as a sipersedeas. but in the ab- 
sence of sueh order, it should not he so 
treated in the General Land Office..:.-..... 441 
__A motion for, on the ground of newly . 
discovered evidence, will not be granted if 
it does not appear therefrom that said evi- 
dence is of such character as to necessarily 


modify the former conclusion. pe teatioe cts ce 441 





125 


Page. 
The remedy of a party who is not ready 
for trial is by way of motion for continu- 
ance, and not by application for, filed after 
default and judgment..-.-..22.-.-+--+-2-+- 341. 


REVIEW. | 
The Secrelary of the Interior may, im the 


~, 


exercise of his supervisory authority, by 


due order, make a petition for re-review, act 
asa supersedeas, but in the abseuceof such - 
order. it should not be so treated in the 
General Land Office .....-..------2.-+2-eee- 441 
A motion for, of a Commissioner’ s decision - 
that adversely aifects both parties to the - 
litigation, filed in time by one of said parties, 
operates to suspend all action under said . 
decisiou until the disposition of said motion, 


and -during such: period of suspelsion 


neither of the parties is required to ap . 
peal ..... Uapseeheetcew yee eweedaenenn ances 639 - 
There is no authority for the review of an 


order of the Secretary dirceting a hearing; 
if a revocation of such order is sought, an 
application therefor must be addressed to 
the supervisory anthority of the Secretary. 304 


There is no authority in the rules of prac- 


tive for the review of a decision ordering a 


hearing; and treating such a motion as a 


petition addressed to thesupervisory power 


of the Secretary, it will be denied, if it pre- 
sents no question that was not fully consid- 
ered in the decision ordering the hearing.. 377 | 


Pyre-emiptiom. 


Therightto transmute a preemption claim 
to a homestead entry can not berecoguized, 
where the applicant has perfected title to 
one hundred and sixty acres under the 
homestead law, and his pre-emption claim 


was not initiated until after the passage of 
the act of March 2,1889 ....-..-...-...-- ~i. 267 


A successful contestant who secures the 


_ cancellation of an entry on a contest begun 


prior to. the repeal of the preemption law, 


“put not. coneluded until thereafter, acquires : 


thereby no right of entry under the pre-emp- 
tion law, if, prior to said repeal, he had not 


‘initiated a valid settlement claim to the 


IANO OIVOR 6 ose ker iad ohne feet etes 433 


Price of Lamd: 


See Public Land. 


Private Cilaimn. 


Tn the adjustment of the interests of the 
government iu a confirmed, where a portion 
of said claim bas been relinquished and 
other land taken in lien thereof; the bound- 
ary lines of said grant, as judicially ap- 
proved in the final decree of confirmation, 
should be reeognized as determining. the 
true extent of the grant, as between. the 


grantee and the government ........--....: 576 


P quMphie Hosuned. 


See Isolated Tract. — 
In the conmmutation ot homestead entries 
in the former. Sisseton and Yankton reser- 
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vations the entrymen are-not. required to 
pay. one dollar and twenty-five cents per 
acre in addition to the price fixed by the 
- acts of March 8, 1891, and August 15, 1894, 


opening said lands to entry..-...--.------.- 


A decision of the Supreme Court of the 
United States that annuls a patent for lands 
issued to a railroad company, and restores 
the title to the government, renders such 


lands subject to setilement, in the absence © 


of any prohibition; but in such case. it is 
~ conipetent for the Land Department to de- 
termine when said lands shall be aioe to 
entry, and make due provision therefor. . 

A decision of the Department directing 
that a tract of land, that had been enbraced 


in‘a railroad indemnity selection, should be 


held ‘‘subject to entry by the first legal ap- 
plicant” operates. to restore such tract to 
the public domain. as effectually as though 


restored to settlement and entry ......--.:- 


Railroad Grant. 
See Railroad Lands; Uren Road Gr ant. 


‘GENE RALLY. 


In classifyi ing unsurvey ede lands andes 


the act of February 26, 1895, where the 
entire area of the tract,as designated by 
natural or artificial boundaries, is of the 
same character, the classification should be 
made without reference-to the particular 
section. (Northern Pac.).2..----.2.2-.--2- 
A railroad company is not entitled to the 
‘benefit of two locations of the same portion 
.of its road, and where the limits of the grant 
jiave been readjusted under an amended 
Jocation, and the changed liniits havo been 
' recognized by the company and the gov- 
ernmeut, it must be beld, as to the portion 
of the road so changed, that the right of the 
company attached as of the filing of the 
amended location Juvweauiedeiemevecscieueeecs 
an assignee of an alleged settler at the 
date of definite location who claims the 
benefit of the protective provisions of sec- 
tion 2, actof February 8, 1887, isnot entitled 
thereto, if such settler is not shown to have 
been qualified at such time to assert a settle- 
ment claim (New Orleans Pac.).........-. 
‘The joint resolution of May 31, 1870, while 
making a new grant to the Northern Pacific 
between Portland and Puget Sound, and 
enlarging the limits along the Cascade 
branch within which indemnity might be 
taken, did not make a new graut for said 
branch, hence, as to lands within the place 
limits along said line their status under the 
grant of July 2, 1864, must determine the 
_vright of the company thereto.......- cigenes 
The Central Pacifie Railroad is entitled to 
tho lands opposite the line between Orden 
and Promontory Summit, and the line. of 
said road, between said points, was definitely 
located October 20, 1868..... eb imics Ween wee 
The conditions on which the extension of 
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time was given by the act of June 22, 1874, 
operate as a revocation of the grant to the _ 
extent of the rights of actual settlers at the 
date of said act; and such revocation is: — 
operative though the lands may have been 
patented nuder ‘the een (St. P., M. & M. 
Pa ce ieee tana tne oY Sot eh ote eevee 226 
The act of March 1, 1877, of the State leg- 
islature of Minnesota contemplated in the _ 
use of the words ‘legal and full title,” a— 
perfect or complete title which could not be 
successfully assailed; hence a conveyance 
of Jands by the State to the company in | 
excess of the amount to which the company ~ 
was then entitled, and prior to the passage 
of said act, is no bar to the State’s recon- 
reyance to. the United States of a tract en- 
braced therein for the benefit of a settler as 
provided by said act...--.-..0.-000ssacnse 582 


LANDS ier. 
The withdrawal made on behalf of the 
wagon road grant of July 5, 1886, operates 
to except -the lands so reserved. from the 
attachment of rights on definite location of 
ihe Oregon and California road under the _ 
grant of July 25, 1866..... ere errr 688 
The grant to the Oregon Central by the 
act of May 4, 1870, is.in the nature of a float, | 
and does riot take effect upon specific tracts 
until definite location; and a homestead 
entry made prior to such location excepts 
the land covered thereby from the operation | 
of the graut, althongh no exception ismade. 
therein of lands thus appropriated......--- 592 
Lands in the Bitter Root Valley above the 
Loo-Lo Fork, included in ihe reservation. 
made by tbe treaty of 1855, and surveyed ° 
under section 2, act of June 5, 1872, are ex- 
cepted from the grant to the Northern 
PCUIO Sao cace Gees ewe auc scenes eed wee — 43. 
Lands embraced within homestead en- ~ 
tries or pre emption filings at the date of a, 


or at the time when said graut takes effect, _ 


are excepted from the operation of the 
DTA Whe eo hese sad ol Pee etotee seis ae ences 503 

The settlement claim of a qualified pre- 
emptor, existing at the date of the attach- | 
ment of rights under a railroad grant, ex- 
cepts the land covered thereby from the 
operation of the grant ...-..-..--......... . 252 

A pte-emptor who has made an affidavit. 
in Support of a railroad selection, to the 


effect that he was uot residing upon the 


tract embraced within said selection, at the 
date when the company’s right attached, is — 
estopped from setting up a contrary state 
of facts, as against the heirs of one who 
subsequently purchased at. tract from: ~ 
the company ..-.: SsepeleeaG Vaauewe seer eeee 28 
A claim of oceupancy, set up to defeat a, 
will not serve such purpose if the qualifica: 
tions of the alleged settler, and the charac. 


ter of the oceupancy arenotmadete appear. 16. 


An offer. made by a settler to purchase 


- from a railroad company lands witbin its 
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indemnity limits that are not: protected by 
withdrawal, and havo not been selected, 
will not defeat the right of such settler to 
subsequently repudiate such offer and as- 
sert his settlement right ......--...-------. 

The. sale by a State of land to which it 
has no title can not be recognized as except- 
ing the land from the operation of a rail- - 
POAC LANG so viinidee tn secstaseakes Seed sees 

A declaratory statement filed fier the 
atlachment of rights under definite location 


is ineffective as-aguinst the operation of a- 


‘TOTO OTANG cones Sacks cacaceteee saeeeune 


A pre-emption filing made after the map 
of definite location is filed, alleging settle- 
ment prior to notice of withdrawal, will 
not in itself defeat the operation of a ...-- _ 


While a railroad company can not. attack 
a declaratory statement of record on the 
ground of the non-citizenship of the claim- 
ant, it will be heard on such charge where 
acts of settlement are relied upon to defeat 
-the grant......  ulaaexeete umceuetenneseeseks : 


The completion of a pre-emption entry 
for part of the land embraced within a 
declaratory statement’ is an abandonment 
of the filing as to the land not entered, and 
such filing, as to said land, will not there- 
after serve to except it from the operation 
OE Mi psceSenceceiue'deooeme dee bot cme ciiecedu 

By the express ‘eens of section 14, act of 
September 4,’ 1841, failure to make fiual 
proof and payment under a pre-emption 
filing for unoffered land prior to the day 
_ fixed for the sale thereof, operates to extin- 
guish all rights under said filing, and 
though not formerly canceled of record 
such filing will not thereafter serve to de- 
feat the attachment as a, on definite loca- 


A pre-emption claim, based on alleged 
settlement prior to definite location, and 
filing made prior to notice of withdrawal, 
can not be held to defeat the operation of a, 
~ where the fact of settlement is not clearly 
established, and the pre-emptor has failed 
' to show due maintenance of. his claim after 
his filing, and it further appears that the 
land involyed has been, for a long term of 


BT 


379 


years, in the adverse possession of one ~ 


against whoui the pre-emptor is estopped 
from setting up hisalleged settlement right. 
‘The act of May 17, 1856, making a grant of 
lands to the State of Florida to.aid in the 


28 


construction of railroads does not in express 


terms inelude mineral lands, nor are such 
lands expressly excluded therefrom, but in 
view of the uniform and settled policy of 
the government to reserve such lands from 
grants to States or corporations for any pur- 
pose, itis held that all such lands, whether 
_ valuable for phosphate or other mineral de- 
posits, are excepted from the operauon of 
said GPANG cdttenucnc sy soncudntececwtse tau cde 
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INDEMNITY. 


Indemnity selections are aatle under the - 


direction of the Secretary of the Interior, 
and the enforcement of any requirement in 
the matter of a specification of a loss is only 


for his information, and asa bar to the en-. 


largement of the grant, and may be waived 
whenever he deems such course advisable.. 
- The filing ofa list of indemnity selections 
initiates a claim on behalf of the company 


thatcan only be defeated on due cause shown’ 


why such selections should not be approved. 
There has been no departmental recogni- 
tion of anascertained deficiency in the North- 
ern. Pacific grant; nor has the company been 
relieved, on aecount of such deficiency, from 
the specification of losses in making inden: 
MIGY SCMOCLIONS i j0cc.cotccansxe cdacexeecveuds 


Indemnity selections, accompanied by © 


designations of loss in bulk, made prior to 
the decision in the La Bar case, operate to 


§21 


319 . 


589 


protect the right of the company, as against — 


snbsequent applications to enter, filed prior 
to said decision and the rearrangement of 
losses in accordauce therewith. -...:../...: 
Failure of company to rearrange losses 
witbin the time specified in the La Bar de- 
cision is a matter between the government 


advantage of one whose settlement and ap- 


plication to enter were made when the lands. 
-were withdrawn and embraced within. a 


pending selection made prior to said deci- 
sion, and where before any steps were taken 
by the government looking toward the dis- 
position of the land the company had com- 
plied with the requirements of: said deci- 


The Northern Pacific is not entitled to in- 
voke the protection of the order of May 28, 
1883; waiving specification of loss, where it 


assigns an insufficient basis for a selection. 


in the presence of a contest involving the 
right to enter the selected tract: nor can a 
subsequent assignment of a sufficient basis 


429 


_ and the company, and can not operate tothe ~ 


429 


avail the company as against the right of — 


the contestant in sueh a case..--.. ia Greats ae 

The compauy is not entitled to plead the 
protection extended by the order of May 28, 
1883, to indemnity selections made without 
designation of loss, if, after making sueb 
selection, it assigns an insulticient basis 
therefor, and subsequently an adverse right 

A: list of indemnity selections made ander 
the order of May 28, 1883, waiving specifica- 
tions of loss, subsequently amended by desig- 
nation of loss in bulk, under the circular 


requirements of August 4, 1885; and there-. 


after rearranged, in accordance with depart- 


mental decisions, tract for tract, with the 


losses specified, is protected as against a 
setilement made after the designation in 


bulk and prior to said rearrangement.....- 312 


The order of May 28, 1883, relieving the 


728 


Spand 

Northern Pacific company from specifying 
losses in support of indemuity ‘selections, is 

only applicable to lands withdrawn for the _ 

benefit of the grant ..-....-----.-----+22--5 1% 

AL application to select a tract asindem-. - 
nity, unaccompanied by. a specification. of 
loss, is no bar to the acquisition of a settle: 


ment right-to the land covered thereby.... 17. 


The amendment of a list of indemnity 
selections by the designation of losses not 
assigned in the original, is, to the extent of - 
such substitution, an abandonment of the 
‘prior list, and, to said extent, a new selec- 
tion, and as such it will not bar the comple-— 
tion of 2 homestead entry 1 made subject to 
the original selection. op 
The fact that by applying the rule of 
approximaticn a particular tract might be 
excluded from an izdemnity selection, as in 
excess of the basis, will not affect the valid- 
ity of such selection as to other tracts for 
which a sufficient basis is duly designated 
in’a list wherein the losses fully. support 
Lhe SelOCtlONG =i. 5 oss oie eons a cecedelecetes 
Lands -within the overlapping limits of. 
the grants for the Northern Pacific main 
and branch linés, em! raced within the act» 
of September 29, 1890, forfeiting tbe grant. 
for the unconstructed main line, and ex- 
cluded from the moiety taken on behalf of. 
the branch line, can not be made the basis 
for indemnity :........2..c.0.6--0: ote eee me 
Odd-numbered. sections embraced Sin " 
the Yakima Indian Reservation afford legal . 
bases for indemnity selections oy the] North- 
Gli PACHIG 2250s thans Ge beeees Re tteacesessen Ole 
~The Northern Pacific may take: indarnity® 
-lands-in- one State for losses sustained in 
another, notwithstanding such losses might 
be: satisfied from lands within the State 
where the losses occurred........---- A ieee 
Within the indemnity limits of the grant 
to the Northern Pacific the company has no 
claim, prior to selection, that will defeat 
the acquisition of a settiement right. -..-.... 
Lands excepted from the withdrawal . 
- made in aid of the act of June 2,-1864, are 
- not subject to selection thereunder, if at the . 


595 


Pe ee a ee ae 


_ @date- of such selection a qualified home- 


steader is residing thereon-.-....---.---.---- 156 

Prior to the filing of the maps showing 

the definite location of the modified line of | 

road, under the act of June 2, 1864, there 

- was no authority for the withdrawal of the 

evén sections within the six-miloe limits of 

_ the original grant, and such withdrawal, » 
“when made, was not operative upon lands 

included within. homestead entrics:----::.. j 


The act of J une 2, 1864, did not work a 
legislative withdrawal of the even-num- 
bered sections within the original six-mile 
granted limits, aud in the absence of an 
executive withdrawal of said lands no right 
of the company thereto can attach Hort to. 
selection ..-.....0-0.-2..000-- ee cesar eey 


103 , 





- snbseqnent, recognition of the settlement. 


. Claim to a homestead ONLTY + ~~ +--+ +22 es acne 
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An Sndeaity selection of land not pro-— 
tected by withdrawal, and included. within 
a prior settlement claim, is no bar to the. 


An indemnity selection made for land in= 


| cluded in a pre-emption filing, under w hich 
residence has been duly established and 


maintained, will not defeat the right of the : 
pre-emptor to subsequently transinute his | 


A settlement on land covered by indem- — 
nity withdrawal ‘attaches at once on the _ 


revocation of the withdrawal, and will 


operate to exclude such tract from subse- » 


“quent selection on behalf of the railroad 


grant; and the failnre of the settler to 


_assert his claim witbin three months after 
notice that the land i is open to entry can not 
be taken advantage of by the company.... 5 


The right of a settler who is residing on 
land covered by a prior indemnity selection, 
and whose settlement is subject to stich 
selection, will attach on the caucellation of 


‘said selection, if the land is then open to set- 
~ tlement, and defeat the right of the company 
under.a subsequent: SeleCtON: case sscadncc 


390 
Lands excepted from the grant to the 


: Sonthern Pacific by homestead entries that 
were existing at the date when the grant 


took effect may be taken on behalf of said 


grant in lieu of mineral lands, if at the date — 
of selection such entries have been canceled, 
and the lands are’ free from other claims or 


rights weet eee eeees coisa rs ori a Shee ae ae arc vec 452 
A suit to vacate a patent: jssued to a rail- 


road company under an indemnity selection, 


on the ground that a proper basis therefor 
was not designated, will not be advised, in 
the absence of adverse superior equities, if 
it appears that the indemnity lands are not 


sufficient to satisfy the losses in place...... 694 


WITHDRAWAL. 


The “withdrawal on general conte, under 
the grant to the Northern Pacific, is not. 


defeated by an erroneous order of restora-— 


tion made by the General Land Office...-.. 279 


The depar tmental decision of April 13. 1895, 


20 L. D., 332, holding that the withdrawal on 


general route for the benefit of the Nortbern | 
Pacific grant is no bar to the establishment 


-. of an Indian reservation within the limits 
. of such withdrawal, adhered toon review. . 


A withdrawal of lands for indemnity pur- 


‘poses under the grant to the Oregon and | 
California R. R. Co. is in violation of the stat- 


ute making the grant to said company,.and 
no bar to the subsequent withdrawal for the 


benefit of the wagon-road grant made by the © 


act of July 5, 1866, and during the existence 
of the latter withdrawal the lands embraced 
therein are not subject to selection under the 
railro. Id BT alibacs - eco csr erent Socgnu wees 


1 


Aor OF JUNE 22, 1874. 
A’ possessory claim to public land, not 
_ asserted under the public land laws but rest- 


ing on the prior possession of another, does | 


‘not operate 10 appropriate such land as 


against the right of a railroad company to’ 


select the same under the act oot J une 22, 
Te ei eos ee cae eee ace tecanes 


628 


The designation. of a tract as the basis of. 


a sclection under the act of June 22, 1874, 
estops the company from subsequently alleg- 


. ing that its relingnishment, in favor of set- 


tlers, did not include the entry ubraciie 
said tract 


Railroad Lands. 
GENERALLY. *° 
Directions given for tle suspension from 
‘entry and patent of lands remaining uudis- 


eevee nt eee ree he eee we Oe ee 


68 


poséd of in thé odd-numbered sections 


within that part of the formerly recognized 
limits of tbe Northern Pacific ; grant lying 
east of Duluth -.---...2.. 22-2 c eee cee el eine 
The order of November 22, 1897, aed. 

ing action relative tu the right of the South- 
ern Pacific Company to make indemuity se- 
lections within the forfeited primary limits 
of the Atlantic and Pacific grant, revoked, 
and directions given with respect tothe dis- 
position of lands in said limits.....-...---. 

“The departmental order of January 18, 


tion of lands within the forfeited primary 
limits of the Atlantic and Pacific grant, 
MOWED... 2. oe eee cee n ee cette wesc ences 

Order of April 13, 1898, restoring to the 
public domain lands lying within the over- 
lapping limits of the Southern Pacific and 
the forfeited portion of the Atlantic and 
Pacific 

A decision of the Supreme Court of the 
United States thatanunuls a patent for lands 


ee ee ee ee ee ee 


265 


48 | 


"1898, 26 L.. D., 48, with respect to the restora-_ 


97. 


issued to a railroad company, and restores . 


the title to the government, renders such 
lands subject to settlement, in the absence 
of any prohibition; but in such case it is 
competent for the land department to de- 
termine when said lands shall be opened to 
entry, and make due provision therefor .. -- 
A decision of the Department directing 
that a tract of land, that had been cm- 
braced in a railroad indemnity selection, 
shonld be held ‘‘ subject to entry. by the first 
legal applicant’ operates to. restore such 
tract to the public domain as effectually ag 
though restored to settlement and entry .-. 
AcT or Mancn 3, 1887. . 
Anapplication to perfect title under said 
act will not defeat the right of the appli- 
caut to subsequently abandon such appliea- 
tion, and assert a claim to the land as a 
homestead settler --2.-.....-2-2---0 2 eee neee 
Section 3 of said actdoes not comtemplate 
the recognition of entries made, or claims 


300 


538 


initiated, after patent has been isstied un-- 
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der the ea and the land has been sold to 
a bona fide purchaser, as against the right of 
SUCH PULCHASET 2.22.2 hn peace elem wedinnsn tine ane 

A homestead applicant is not entitled toa 
reinstatement of his claim under section 3 . 
if it appears that he in fact neveractually 
resided on the land involved .......--.---.. 228 

The right to receive a patent under sec- 
tion 4 extends to purchasers holding under 


contracts of purchase, whether such con- 


tracts are fully or only partially performed, — 
if rights thereunder are acquired” in Bone 
faith 407 
The right to receive patent conferred by ; 
section 4,0n purchasers of railroad lands, - 
can not be recognized, where the contract 
of purchase has been abrogated by a subse- . 
quent agreement, made prior to the applica- 
tion for the exercise of such right ..---.... 
A purchase in good faith of patented rail- 
road land, based on a contract entered into 
after the issuance of patent, entitles the 
purchaser to a patent under seetion 4, if it. 
subsequently appears that the land was- 
erroneously patented under the grant, Bae 
the patent is set aside..........----.-..2.-- 
A purchase of land from a railroad com- 
pany must be held to be in good faith, and 
entitle the purchaser t0 a patent under sec- 


ee ee i ie 


tion 4 it-the title theréto is thereafter de- 


clared by judicial decree to be in the United 
States on account of the company having 
received, exclusive of said tract, an amount 
of land in excess of its grant, where, prior 
to said purchase and the institution of said: 
suit, the land had been earned by construc- © 


tion of the road, and had been patented to 


the State as provided: by the grant, and - 
where atthe time of such purchase the State 

is holding such title.........-..------. 
A corporation created and existing under 
the laws of a State is a citizen of the United 

States within the intent and meaning of sec- 
503 


407 


In the exercise of the night to perfect title 
under section 5 itis not material whether the 
purchase from the company was made be-. | 
fore or after the passage of the act, if made _ 
in good faith, believing the title to be good, 
and before the land was held to He excepted 
from the grant ..... are eerducleccsswiiees 

The fact that a railroad company may 


have known of the existence of a settle- 


ment claim that covered a tract of land at 
the date of its sale by the company is not 
material in determining the right of pur- 
chase under section 5, if the purchaser was 
not at such time apprised of said claim... 


- One who puréhases railroad land with 
notice of a pending homestead claim is not 
himself a bona fide purchaser in contempla- 
tion of section 5, of said act, bunt if his 
grantor holds under a bona fide purchase, 
made prior to said homestead claim, such : 


— purehaser succeeds to the right of. his 


730 


INDEX. 


Page. 


grantor and may sertee title under said 
section... 3 tins Ain Cerat aa lade Omit ta laa. 4 @icicraus widens ere 


Act or Maron 2, 1889. 

_ A settlement on, restored tothe public do- 
main. by the forfeiture act of, after the pas- 
sage of said act, and prior to the time when 

such lands were opened to entry, is pro- 


tected as against tle intervening entry of — 
another, if the right of such. settler is. as- | 


' serted within the statutory POLIGN?s.sieses 


Acr or SEPTEMBER 29, 1890. 

The amendment of section 3, by the act 
of January 28, 1896, whereby actual resi- 
dence as a prerequisite to.the right of pur- 


chase is not required if the lands have been - 
fenced or improved, can not operate to di- 
vest the right. of an intervening home- 


steader acquired under the original act. see 


The act of J anuary 23, 1896, dispensing 


with actual residence as a prerequisite, to 
the right of purchase under section 3, where 
the lands applied for have been fenced, or 


288 


» 251 


otherwise improved, does not operate tocre-  ~ 


ate a right of purchase in one not having 
such right prior thereto, as against the ad- 


verse claim: of a homesteader acquired un- 


der the original act, and the amendments 
thereto enacted prior to the statute of 1896_ 


AcT or MakcwH 2, 1896. 


The act of, prohibits the annulment of a 


633° 


patent erroneously issued on account of a 


railroad grant where the lands covered 
thereby are held by a bona fide purchaser, 
and confirms the rightand title held by such 
purchaser under the erroneous patent, and 
thereby avoids the necessity for the issu- 


ance of another patent as required by the - 


adjustment act of March 3, 1887.........- hse 


The word ‘“ purchaser’’ as used in the act 


_ of, includes one who under a subsisting con- 


tract of purchase, made in good faith, holds — 


lands. erroneously patented or certitied on 
account of a railroad grant, and title is con- 
firmed in such a purchaser, by said act, even 
- though he may not have made all the pay- 

ments called for under said. contract. of 
purchase Pemeye wade aiWies Seat ba dea wee eae 

‘The distribution, under a plan of reorgan- 
ization, of lands erroneously patented on 


account of a railroad among the holders of 
mortgage bonds, issued by the company re- .— 


ceiving the benefit of the grant, brings the 
- parties receiving such title within the con- 


firmatory provisions of the act of ....--.--+ 


A demand under the act of, for the pay- 


494. 


ment of the government price of Jandser- _ 
roneously patented on account of a railroad 


grant and thereatter disposed of to. bona 
fide purchasers, should not be made on a 
Tailroad company as the successorin interest 


to the company receiving the benefit of the 


grant, if it appears that, as such successor, 
Said company received no benefit from the 
sale of the lands erronoously patented ----- 





Pa ge, 


If an applicatoli for confirmation. under 
the act of 1896 embraces land which was 


covered by a homestead or pre-emption en- 


try that has been erroneously cancelled on — 


account of the railroad grant, such entry- 
‘mau should be notified and given oppor- 
tunity to apply for reinstatement under 
section 2, act of March 3, TBS dinesae as esiadets 


On application for: confirmation of the 


title held by an alleged bona fide purchaser, 


as provided for in said act of 1896, the rail- 


road company, or its successor in interest, 


should be’ advised of said application, and 


allowed ‘opportunity to show cavise why 
- ‘title should not be confirmed : in the cape 


489. 


Under the provisions: of section 1, actof, 


. suit will not lie to vacate patents issued 


under the act of June 22, 1874, in lieu of 
lands lost or relinquished in consequence of 
the failure of the government to withdraw 


said lands from sale or pune Be re Pere aa 


Re hearing. 


See Pr actice. 


| Belinguishment. 


When procured froma person of nusound 
mind, by one who is aware of the mental 
unsoundness of -the entryman, the entry 
must be reinstated; and the intervening en- 


try of a third party; in such case, is made 


subject to the right of the Department to 


investigate the circumstances under which 


the relinquishment was obtained, and de- 
tertnine the good faith of such party in con- 
nection therewith ....-- 0.5.25 eee ence eee cee 


by several parties alleging priority of settle- 
ment, the question of priority should be 


determined before-allowing either of the 


parties contestant to make entry of the land 


SW OVER oy ota sab anioske eet eanenaweouweals 


177 


Filed pending es by the govern-. - 
ment takes effect at once, and the land . 


is thereafter open to the first legal appli- 
cant, subject only to valid adverse. claims. - 


Repayme 1 


The right to, does not exist where the en- 


try is properly allowed on the proofs pre- 


sented, hut is subsequently canceled on the . 
ascertainment that it was procured on the — 


false and misleading re epreeeniterions of the 


CNGYMAN ceiciie cused ea sceese pease ieee. 


An entry is ** erroneously allowed * with- 


‘in the meaning of the statute providing for, © 
if the General Land Office, in acting on the 


proofs accepted by the local office, finds — 


ivy for such Treason -s.2:., 2b. esdeusseieaees 


Money paid to the Secretary of the In- 


said proofs insufficient, and cancels the en-  ~ 


284 


terior by a railroad company to secure a 


right of way across an Indian reservation, 


under an agreement which thereafter ap- 
peared could not be carried into execution 
without the ratification of Congress, should 


168 
If au entry is relinquished pending attack © 


“ was not crroneously allowed..--......---. : 


INDEX. 


Page, 


be returned when Congress subsequently 
provides for the recognition of a preferred 
_vight of purchase on behalf of the company 
on the performance of certain specified con- 
ditions, aud such right is thereafter ‘for- 
-feited on account of the failure of said 
company to perform said conditions ..-...- 
The purpose of the act of June 16, 1880, 
in requiring the relinquishment of all claim 
under the entry, and the cancellation 
thereof, prior to the allowance of, is to pre- 
yent any assertion of right under snch 
entry after repayment; and such purpose 
is fully satisfied where the applicant, who 
has received patent for the land, in obedi- 
ence to a judicial decree executes a deed for 
the land to another, who by such decree is 
adjudged to be entitled to receive the gov- 
ernment Pitle. sexes cscs eaceass esseeeeeukss 
The statutory. provisions regulating, do 
not include the erroneous cancellation of an - 
entry among the cases where a return of the 
purchase money may be made .--..--...-..- 
In the case of a mortgage executed prior 
to the cancellation of the entry covering 
the land, and a deed made to the mortgagee 
~ after such cancellation, for the purpose of 
giving additional effect to the mortgage, the © 
holder of such conveyances may be re- 
garded as an assignee within the meaning 
of the act of June 16, 1880, and as such 
OI UlGd COs. eset ee wa seeSi i ceeod ates aes 
The right of, ean not be recognized on the - 
cancellation of a desert land entry for fail- 
ure to submit final proof within the statu-. 
tory period, when it appears that the entry. 


Of the first installment paid on a desert 
land entry can not be made where tho de- 
claratory statement is canceled on account 


of its fraudulent character..... ead ecemersas 673 
‘Reservation. 

Instructions of February 21, 1398, open: . 

ing Fort Randall abandoned wilitary ...... 237 


Regulations of June 30, 1897, with respect 
to forest reserves, amended_-..--.....--...- 4 
For the benefit of Indians may be estab- 
lished by Executive order within the limits 
of withdrawal on general ronte of thé North- 
ft) Paci set sce ecostere cutee ead eae’ 


Reservoir Lands. 

The act of August 30, 1890, repealed the 
act of October 2, 1888, in so far as. said act 
operated to create a general withdrawal of 
lands susceptibleof.irrigation, hencea home- 
_ stead entry of lands so released from such | 
withdrawal, made at a time when they are 
subject to entry, though subsequently in- 

cluded withiu the limits of a reservoir site, 
" may be carried to patent irrespective of the 
provisions of the act of March 3, 1891-...... 


Residence. . | 
Ts not acquired by going upon and visiting 
land solely for the purpose of complying © 


§48 





‘ complied with the law prior to the time 


"VRAQ@OT OU accuses oS eieied ewetke sion ctl ws canic cgles 


- incurred in the line of duty........---..-- 


‘matters Which might have been tried and 


Page. 
with the letter of the law; the acts of going 


upon the land, and. the occupancy thereof, 
must concur with the intent to make it a 


| permanent home to the exclusion of one — 
- -elsewhere ....---._-.----~. 


tei nue aaa eee ao LOD 
The continuity of, ig not interrupted by 
absences from the land, where good faith 
and the intention tomake a permanent home — 
on the land are apparent.....--..------.-.- 
A leave of absence granted a homesteader 
under the act of March 2, 1889, protects the 
entry, as against a charge ot abandonment, 
for the period of six months after the ex- 
piration of said leave........ SS oh toneece ts 
If a contestant, who’ bases his claim on 
priority of settlement, fails to maintain his, 
on the land during the pendency of the con- — 
test, aD intervening adverse settlement will 
defeat his right to the land 
The acts of a settler looking toward the 
establishment ot a permanent home on the 


‘268 


ee ee | 


land may be properly considered in deter- 


miniug the good faith of his.....-:...-1...- ; 
A: plea of ‘‘ judicial restraint” will not be 


accepted as a sufiicient defense to a charge | 


of non-compliance with the law in the mat- 
ter of, and cultivation, if the homesteader 
had not established residence and otherwise < 
when he was placed under such restraint -. 416 
- In determining whether a plea of duress, 

in excuse of absence from land, is good, the 

age and physical condition of the party 
setting up such pee may. properly be con- 

616 | 
Prior to the aliowance of a homestead en- 


__ try an applicant for such right, who relies 


on his applieation, is not bound to reside on 
GORA sees Mau euacesenes 219, 588 
In the computation of the time that mays > 
be deducted, under section 2305 R. S., from 
the period of, required of a homesteader, it. 
is only the time actually served that can be 
credited to the entryman, unless he was dis- 
charged for. wounds received or disability 
150 
Under existing legislation enlistment in 
the military service ot the United States in 
the war with Spain will not excuse home- 
stead claimants from complying, with the 


law as to, and improvenients .....-.-.-....- 672 _ 


Res Judicata. 


Seo Contest ; Jurisdiction, - 


The rule. of, ag applied by the Department 
in determining: whether a contest is barred 


by prior proceeding, does not, as against 


the government and third parties, place 


determined upon the same footing with . 

those which have thus been disposed of.... . 34 
While the legal title to land remains in 

the government the Secretary of the Interior. 

is charged with the supervisory authority 

and duty of determining its-proper disposi- ° | 


tion; and a change in the person holding 


- Page. 


the ofiice of Secretary does. not defeat or 
prevent a review or reversal in any instance 
where the Secretary making the ruling, or 
rendering the decision, if still holding the 


office, would be in duty bound to rev iew and 


reverse his OW ACE cure casetiosecedecaake 


34 


A change in the person holding the oftice — 


of Secretary of Interior does not prevent or 


defeat a review or departmental action if. 


the legal title to the land still remains in 


the government, and the Secretary making» 


the ruling or decision, if still in office, would 
be in duty bound to review or reverse his 
OWR-ACHON <.csxasrctonasdmcde saccade ase mca 

If it is made to appear that lauds have 
been erroneously ineluded in a’ certified 
swanmp-land list, and patent has not issued 
thereon, the action of a preeeding Secretary 
of the Interior i in approving such. ‘Het may 


be corrected. by his succesgor .......-...-- nae 


When a decision of the Departuent has 


become final under the rules of practice, 
has been long acquiesced in by the losing. 


party, the lands invoived have been dis- 
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posed of thereunder, and such disposition — 
was not unlawful, a petition to reopen the | 


case will not be entertained, though the 


original decision may rest on a construction 


of the law that no longer obtains. bheewedwen 
Review. an 
See Practice. 

KRevised Statutes. 


383 


See Table of, Cited and Construed, page 


XXII, 

Maght of Way. | 

CANAL AND RESERVOIR. — 
The act of March 3, 1891, does not author- 
ize the approval of an application for a 


canal, across an Indian reservation; vor will 


such right of way below said reservation 


be granted if the canal is dependent for its _ 


water supply upon the right. of ave asked 
for through the reservation .-...-...1--.--- 
- Questions arising on allegation of damage 
to private property through the constrne- 
tion of reservoirs are matters within the 
jurisdiction of the State tribunals, and are’ 
not to he determined by the Department. .. 
On application for, under the ‘act of 
Marvh 3, 1891, the Department will not 
attempt:to interfere with the eontrol. of 
the water, or determine the rights of con- 
flicting claimants thereto, except in so far 
as nay be necessary to ascertain whether 
such prima facie right to the use of. the 
water, or to store the same, las been shown 
as will entitle the applicant to utilize the 


grant for the purposes contemplated by 


GHG ACU oo Ghee nes oh tence eutaiGeceesocats 
_ An application for a. canal and pipe line, 
under the act of May 14, 1896; to be used 
for the purpose ot generating and distrib- 
uting electric power, will not be denied on 
the ground of a prior appropriation of the 
water, if it is made to appear that the water 


520 


520 


so occupied 


INDEX. 


Page. 
can be used for said pur 2086, and returned . 


to the stream above the prior appropriator’s. 
intake, practically unimpaired in quality 
and QuUdntiby....- 00. ceenens-orsenacecccecs 

The maps and papers pertaining to, pro- 


ceedings may be. delivered to the receiver 


of an irrigation company, for purposes of 


~~ amendinent, on due showing that he is act- 
- ing under judicial authority .-........- Sena 


RAILROAD AND STATION GROUNDS. 


Allrailroads in operation are by statutory | 


provision “post, roads,” 


sires to use such right of way for its line in 


such manner as will not interfere with the 
e operation Gf thie Poets hoc Fs dak eee ce 


The | grant of-a railroad, -aeross an Indian 


peuseuution: that has vested by reason of 


compliance with the conditions precedent, 


_ is not lost through failure to construct the 
- road within the period specified (a condition 
subsequent), where no advantage of such 
failure has been taken by the government . 


and as such their — 
right of way is sibject to the use of any 
telegraph company which accepts the pro- _ 
visions of the act of July 24, 1866, and de- 


224. 


In the issuance of patents to the Indian | 


-allottees of lands in the Southern Ute Reser- 
vation, 
Grande Railroad has been constructed, .a 


over which the Denver and Rio 


clause should be inserted setting forth that — 


the conveyance is made subject to the, 


granted to said road by the special act of 
June 8, 1872, 
tect the company’s right...... Aid ccpcmatecd 


which does not iu terms pro- 


The actual use of unsurveyed public land 
as station grounds precludes the subsequent 
acquisition of adverse rights to the land 

Aun intervening entry should not defeat 
the approval of a station plat, if the land 


“Was open to appropriation under the ri ight- 


of-way act at the date of filing said plat. . 
Tn the disposition of applications for al: 
ditional station grounds under the act of 


_ April 25, 1896, the Secretary of the Interior 


181 


iuust first determine the question as to the —- 


necessity for taking such ground, and, there- 
after, if the company’s maps of definite lo- 
‘sation: are approved, proceed as provided by 
said statute to settle the question of com- 


pensation Dalat eens erenneewaese maeme saute aes 


UNDER SKGTION 2447, B.S. 
It was not intended by s said section to 


grant a, for highways over public lands in 
advance of apparent necessity therefor . 


Riparia ER is gts. 


See Ser UD, Sur vey. 


River. 


See Survey. 


School Land. 


A school section made fractional by the 
exclusion of ‘‘mud flats” from the publie 
surrey, a3 shown by the returns of the sur- 


. 446. 


INDEX. 
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: Page. 
_cvevongeneral constitutes a proper basis 
for school indemnity selections in the ab- 
‘sence of any proof of fraud or mistake in 
the survey ......----. Vie estetepeseekeekes 510 
- The right to select school indemnity ex- 
tonds only to ‘‘ wnappropriated”’ lands, and 
hence can not be recognized where at the 
_ date of selection the land applied for is em- 
— braced within a bona fide settlement claim 
ot a qualificd homesteader who has im- 
proved the land and is residing thereon..-. 669 
The provision in the ‘act of August 23, 
1894, that lands within abandoned iilitary - 
reservations restored for disposal under said 
act shall be subject to entry by actual set- 
tlers, isa Congressional disposition.of said 
lands that takes them out of the operation 
of the schvol grant, if it had not attached 
prior to the establishment of the reserva- 
gy pee aa ee at oem Sea en ie ee nm ea 87 
The proviso to section 6, act of July 16, - 
1894, admitting Utah to the Union, does not 
take the grant of, to said State out of the 
operation of the general rule as to the time 
~when said grant attaches to the specific sec- 
tions, or limit. the authority of Congress to 
so provide for the disposal of reserved Jands, 
that on their restoration the right of the 
State to the specific sections many be de-. 
; feated..... ies he eeetdeeewtebstensceesseenes 87 
Lands within thelimits of the Great Sioux ~ 
Reservation, restored to.the public domain « 
by the act of March 2, 1889, are subject to 
disposition only under the homestead law for 
the benefit of the Indians, and cannot be 
taken as school indemnity; and the certifi- 
cation, therefore, of said lands under school 
"indemnity selections is who!ly inoperative 
and conveys no title to the Sate. .252s.e5e 347 
Scrip. ; 
_ Location confers no vested right that pre- 
. eludes inquiry on behalf of the Department 
as to the statns of the land, or as to any 
question affecting the ‘validity of such 
- location .....-- axctihotieeeaces weeraeeeceeee -- 458 
Land lying between the meander-line of 
a lake and the water line thereof isnot pub 
lic land of the United States subject to loca; 
tion by McKee, if at the time of such 
‘attempted location the government has no 


interest in said land as vi parian owner..-.- 453 
Settie ranean. 
A minor can not acquire settloment rights 
under the homestead law. .-----------.----+: 31 


The right of asettler on the public land 

’must rest upon his personal and actual set- 

tiement alone, aud neither the ownership 

of improvements, nor possession through an 

agent, constitutes hima bona fide scttler... 616 
On land not subject thereto does not oper- 

ate as notice, constructive or otherwise, of 

a claim to other land in the same quarter 

SCOUION. 2255. cn edie cescwe de tisuecdes secs es 264 
On railroad lands sectoral to the Lege 

domain by the forfeiture act of March 2, .. 
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aca 


1889, after the passage of said act, and prior 


to the time when such lands were opened to 
entry, is protected as against. the interven- 
ing entry of another, if the right of such 
settler is asserted within the statutory 


EDOTIOW ase ndeseelsc claus oa Ue tecedawaerekeueae 288 


Conceding that the time within which a_ 
settler must assert his claim under the act 
of May 14, 1880, will not run while the land 
is embraced within a pending indemnity 
selection, yet if such selection is subse- 
quently relinquished, and the intervening 
entry of an adverse claimant is allowed, it 


_ is then incumbent upon such Settler, as 


against the adverse claimant, to present his 
claim by contest or otherwise within HuEGe 
Monts. ThTeAl (OL. cck26 ches ce Sesivcs ceed oie » 390 
. Within the corporate limits of a city < can 
confer no precinptive right on the :alleged - 
settler, where no steps are taken to subject 
the land to the settlement Jaws-under the 
act of Marel: 8, 1877, prior to the repeal ot’ . 
the preemption law ...---... Neseteede mune dt 508 
A claim of notice of a settlement right by - 
reason of improvements ou the land will not 


‘be heard as against an adverse claimant, 


where, at such time, the ‘settlement and- 
posted notice of the party claiming such 
benefit of said improvemeuts show the asser- 
tion of a settlomentright to another nants ras 
SECON sb. 2otesewe dtc ce epee seeuscetvinads 597 
On land covered by indemnity mitideawal a 
attaches at once on the rey ocation of the 
withdrawal, and the failure of the settler to. 
assert his claim within three months afier - 
notice that the land i3 opeu to entry can not 
be taken advantage of by the company.... 538 
One who settles on patented lands ean 
gain no right thereto- while the patent ‘is 
outstanding; but if the patent is subse- _ . 
quently vacated, and the lands become sub- 
jeet to, as part of the public domain, the 
right-of such settler will attach from such 
time, and must be protected, ifduly assertéd. 350 


States and Territories. 


The approval of a selection is a final ad- 
judication of the right of the State to make 
the same and operates to pass title there- 
under; and the State having accepted the . 
title thus acquired will not be heard to | 
question the validity thereof....-.......... 94 

Natural boundaries. should control in the 
settlement of the boundary lines between 
the Choctaw, Cherokee, and Creek nations; 


-hence the boundary line of the Cherokee © 


Nation should: stop where it first meets the 

Canadian River in its southern course from 

the four-mile post referred io in the treaty 

of May 23, 1836, and from this point the 

river will mark the boundary between the. 

Creek and Choctaw nations ..---.+.----.--- 140 
In the treaties affecting the poundaries 

of tle lands secured to the Five Nations 

wherein a river is established as a boundary 

jt was intended thereby to oxtendc the title 
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INDEX. 
| Page. | — ; Page. 
a proprietorship of riparian claimants ta facts disclosed by the re- examination de- 
the middle thread of tho stream....... seen OLD mand such action ........--....2-----2..26- 
7 a | Compensation should be allowed for the - 
Statutes. eas ; 


See Acts of Congress and Revised Statutes 
cited and construed, pages XXI-XXUI. 


Survey. 


The field notes of sur vey : are part of the 
permanent: official records of the General 


Land Office, and as such may be resorted to 
upon any question, whereon they have 
bearing, arising in any case before the Land 
Department -.-... 22-2222 een sees een eee ceeee 

The rnle requiring notice of the filing of 
a township plat of, prior to the allowance of 
entries of land embraced therein, is only 


_ applicable in the case of an approved plat of . 


survey, or where an amendment thereto 
adds to the area of public 1 lands included 
GHOLEM 2.4 cvs Poke Se haw s Sees eausmessunes asda 
The conclusive effect of the surveyor- 
general's return, as to the quantity of land 
in a legal subdivision, is only operative 
while such subdivision remains public land. 
A hearing should be ordered on an appli- 


107 


cation tor the survey of an island in.a non- 


nevigable stream, alleged to be above hiyvh- 
water mark, and to contain more than three 
legal subdivisions, and to have been in ex- 
istence at the date of the adjacent. surveys, 
for. if au island of sneh character was 
omitted from the- public survey through 
fraud or mistake an order for its survey 
may properly ISSO swine hoot ote ieee ened 

Purchasers of lands bounded by an al- 
leged- meander line- have no vested rights 


24 


that will prevent the government from 
takiug action to ascertain whether there » 


was in fact a body of water existing upon 
which to base said line..... Nee eee Tee me 
_ Lines of survey run along permanent 
bodies of water are rnn ag meander lines, 
the water itself being the true boundary 
line of the land to be sold, and ali accretions 
after survey and prior to patent pass under 
the patent when issued, and the govern- 
ment thereafter is not entitled to subse- 
quent accretions 

The jurisdiction of the Land Department 
is confined to public lands; and does not ex- 


i 


319 


tend to lands that have passed into private : 
_ ownership; hence if through mistake, or 


otherwise, a tract is slirveyed as public 


land, when in fact it is private property, 
such survey will not change the status of ° 


the land so that the Department will there- 
after be prevented from taking proper 


action to ‘protect the rights of the private 


owner..... adicenenecn dem nels cacemas ae te iis 


Of a -tract of land and the gute 


thereof do not precinde the Department — 


‘from re-examining the matter at any time 
before the legal title to the land has passed 
out of the United States, setting aside such 
approval, and annulling the survey, if the 


ay 





-retracement of lines, though no provision 
therefor is made in the contract, but the in- 


structions of the surveyor-general direct 


such resurveys when absolutely essential, 


and the necessity for such action is fully 
disclosed’ by the field. notes of. survey ...-- ; 


Swamp Lands. 


In the adj ustment of the swamp grant the 
burden of proof is upon the State to show . 


that the land claimed is of the character 


_ granted, where the field notes of survey do 


not show such land to be swamp and over- 
NO WOU oc 8 bec been fea Sh tic ede 
Where the field notes of the survey of a 
township have been mado the hasis of a final 
adjustinent of the. swamp grant, and the 
State has accepted a patent thereunder, it is 
estopped, while holding the lands so con- 


veyed, from claiming additional tracts under 


a resurvey which also shows that a portion 


- of the lands patented were n0% of the char- 
: acter granted 


ee ee as 


The field notes of survey having been ac- 


_ cepted by the State as the basis of the adjust-. 
ment of the swamp grant, the character of 


land for which the State asks indemnity 


609 


477 


may he determined thereby, except where a 


direct issue is made, in which case an in- 
~ vestigation may be ordered and the char- 


acter of the land determined on the evidence 


80 submitted Set caanel 6 oa cs ees SRNR, he No 


Lands covered by an apparently perma- 


nent body of water, and meandered as a lake, » 


at the date of the sw amp grant clo not pass 
under said grant - 


re ae | 


Evidence as to the character ot land since 


| the date of the swamp grant is competent as 


tending to show whetber the land was in 
fact swamp aud overflowed at the’ date ne 
said RYAN ices ela: Queetsueepivene nes cae Sats 

The status of the Seminole Indians, a8 0c- 


605 


477 


- enpants of public lauds in.the State of © 


Florida, is too indefinite in character to re- - 


ceive recognition in patents issued under the 


swamp grant....... yeh eadowdswat sae sie 


Lands occnpied and cultivated by Indians 
can not, however, be held as of the character 
contemplated by said grant, and if, on due 
investigation, lands so occupied and im- 
proved appear to have been certified to the 
State uuder said grant, tho certification 


thereof should be TECOKed 5 5322s eee enews 


Tu a case arising between a honiestaacler 


grant, a hearing may be properly ordered to 
determine the character of the land, where 
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118 


and a State claiming under the swamp’ 


the said grantis adjusted ou the field notes — 


of survey, but the survey having been made 
prior to the grant, turnishes no satisfactory 
evidence as -to the e actnal character of the 


INDEX. 


Pigs: 


The act of Sapteiiber 28, 1859, removed 
the restrictions and exceptions in the grant 
of swamp lands made to the State of Louis- 
iaua by the act.of March 2, 1849, and vested 
the title in said State to all the swamp and 
overflowed lands which remained unsold at 


the passage of said act of 1850, and it there- - 


fore follows that said State is entitled to the 
benefit of the indemnity provisions of the 
acts of 1855 and 1857 .-........-c- cence cerenne 

The act of Mareh 3, 1857, did not confirm 


a certified list of swamp selections based on ~ 


an erroneous survey, where, prior to the 
passage of said act, the certification had 
been corrected on evidence furnished by a 
POSUPVEY 4560 bcos eet aces aed occewceue ese es % 

The act of March 3, 1857; did not confirm, 
to the State where tbe erant had been ad- 
justed as to any particular township, or 


98 


townships, and such adjustment had become | 


final and conclusive by the acceptance, on 
the part of the State, of a patent for the 
lands covered by such adjustment -......--- 

A claim of the State under the swamp 
graut will not be. recognized where the 
lands embraced therein. have been certified 
to the State under other grants, and such 
certification has been accepted by the State 
and stood unquestioned for many years. ... 
. Where a State, during the pendency of its 
appeal from the adverse action of the local 
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6835 


office on a swamp land claim, selects the | 


tracts involved in said claim under other 
State grants, and such selections are ap- 
proved, the action of the State in making 
such selections must be held a waiver of its 


claims under the swamp grant.-.-..-....---. ; 


If it is made to appear that lands have 
been. erroneously included in a certified 


swamp land list, and patent has not issued: 


thereon, the action of a preceding Secretary 
of the Interior in approving such list may 
be corrected by his successor 


Wimber Culture. 
See Contest, Entry. 


Timber Cutting. 
Logging regulations of September 28, 
1897, with respect to ceded Chippewa lands. 
Permission to place portable saw mills in 


/117 


84 


the vicinity of dead and down timber, cut | 


nnder the provisions of the act of June 7, 
1897, for the purpose of manufacturing such 


timber.into lumber, maybe granted, where | 


the applicant enters into a contract in the 
form prescribed by the regulations of Sep- 


tember 28, 1897, and submits proof as to the - 


present impracticability of marketing the 
timber .. 


ee 


86 


Rules and regulatious governing the use — 
of timber on non-mineral public lands in ~ 


certain States and Territories, under the 
act of March 3, 1891 (26 Stat., 1093)..--..- 
Rules and regulations governing the use 


J99 


of timber on public lands in the (district of — 


Alaska, under the act of March 3, 1891 (26 
Stat.; 1093) Lodmsnge eau men st aeds enced Lees he 


Timber and Stome Act. 


A contest against a timber land entry, on 
the ground that it embraces land of known 
mineral character, must be determined on 
the conditions existing at the date of the 


purchase, and not on developments subse- ~ 


quent thereto 


~aeemeewrne eee eore ae ee eee en woe oe 


The requirement that a timber land appli- 
cant shall show that the land applied for. 
. contains no mining improvements, contem- 
plates improvements on existing mining 


claims. Ahandoned mineral workings on 
land not included in any existing location or 
entry are no bar to a-purchase under said 
NGUs warcesie eects sie ceds See hss ee adele eewen 

A. homestead entry made for the purpose 
of securing the timber on the land covered 
thereby, and-not for the purpose of obtain- 
ing a home, must be canceled ..:.......---- 

The application of a timber Jand applicant 
to re-advertise, he having failed to submit 
proof and make payment in accordance with 


. his first advertisement, can not be allowed, 


where, pending action thereon, an applica- 
tion to purchase the land: is filed by an ad- 
VEISG- CAMA siedecl ive dan esc beens lees 


Town Lot. 


135 
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An applicant for a deed to a, in Oklahoma - 


- is not entitled to receive credit for an unre- 
turned deposit, due such applicant and made 


to defray the costs of a contest, as against 


. the assessment levied on said lot by the 


town- site LEUSEGOS one doe ee eek cee Soke 


Town Site. 


The issuance of patent for land known at 
the date of the townsite entry to contain a 


‘vyalnable lode claim, does not pass title to 


uch claim, but leaves it in the ‘United 


States, subject to the jneeqoven of the- 


land. department 2 0<2-2..26-6t..eccd sce ee 

An entry cannot be allowed if the proof 
offered fails to show that the. land is occu- 
pied for the purposes of trade and business 


or settled upon and occupied as a townsite: 2 


Actual’ occupancy of land for townsite 


make an additional townsite entry. .-- 
In all cases, either of application to make 


pecene 


_ original or additional entry, wherc the inhab- 
 itants of the land are less than one hundred - 


in number, it is a matter of executive dis- 
cretion whether such entry will be allowed. 


Wagon Road Grant. 


‘Tuder the wagun road grant of July 5, 
1866, it is the duty of the Secretary of the 
Interior to see that the selections made in 
satisfaction of the grant are confined to 


14d 


_ purposes is @ prerequisite to the riglt to |. 


323 


323 


lands described in the granting act, but as - | 


between different sections, equally subject 
to selection under said grant, and the order 


of withdrawal, the Secretary cannot: say. 
which shall DO GALEN se wicn eee caresses eecee 
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ia executive éedee of w ithdrawal made to the Willamette Valley Toad, and not in- - 
in aid of a Congressionai graut, where there e eluded in pending selections .:... ieetiekeaas GOO 
is no statutory prohibition against such ac- A selection made on behalf of a wagon | 
tion, rests upon the general authority | of the Toad company, ‘and thereafter relinquished, 
- Department, and no rights, either legal. or can not be reinstated for the benefit of a_ 
equitable, can. be acquired by settlement or purcbaser from. said company, if it appears — 
entry j in violation of such order............ 356 | | that said company has already received an 
Directions given for the restoration of apiOunt of land in excess of its: grant: Sites 44) 


lands withdrawn for the benefit of the grant 





